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PRESENT: 
Hon.  SAMUEL  MAXWELL,  Chibf  Justiob. 

M,  B.  REESE,  )  TTTTk«»« 

"    AMASA  COBB,  f  JUDGM. 


Freeman  C.  Dodge*  et  al.,  plaintiffs  in  error,  v. 
v.  8.  runeus,  dependant  in  error. 

* 

1.  Bill  of  Exceptions :   time  of  pbepabation.   Inajarytriala 

motion  jras  filed  to  set  the  verdict  aside,  and  the  cause  continued 
by  the  court  to  the  succeeding  term,  when  the  attorneys  for  the 
prevailing  party  entered  a  remittitur  for  $449.99  damages ;  where- 
.upon  the  motion  for  a  new  trial  was  overruled.  The  losing  party 
thereupon  prepared  a  bill  of  exceptions,  which,  after  being  duly 
presented  to  the  attorneys  for  the  adverse  party,  was  signed  by 
the  judge,  ffeld.  That  the  party  had  the  statutory  time  in  which 
to  prepare  a  bill  of  exceptions  after  the  filing  of  the  remittitur. 

2.  Verdict.    Where  the  testimony  is  conflicting  and  nearly  equally 

balanced,  the  verdict  will  not  be  set  aside  as  being  against  the 
weight  of  evidence. 

3.  Beplevin :    damages.    Where  property  is  taken  from  a  party 

under  an  order  of  replevin,  and  the  jury  afterwards  finds  in  his 
favoV,  the  measure  of  damages,  in  case  a  return  cannot  be  had, 
where  there  is  no  assessable  value,  is  the  value  of  the  property  at 
the  time  it  is  taken,  with  interest  thereon. 

3 
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Error  to  the  district  court  for  Hall  county.  Tried 
below  before  Norval,  J. 

Thummd  &  Plait  and  T.  0.  C  Harrison,  for  plaintiff  in 
error. 

Thompson  BrotJiers,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant to  recover  the  possession  of  five  hundred  sheep  and 
sixty-one  lambs,  which  property  was  taken  under  the  writ 
and  delivered  to  the  plaintiffs.  On  the  trial  of  the  cause 
the  jury  found  the  right  of  property  and  right  of  possession 
to  be  in  the  defendant,  and  found  the  value  of  the  prop- 
erty to  be  the  sura  of  two  thousand  and  seventy-eight  dol- 
larsj  and  the  damages  of  the  defendant  to  be  the  sum  of 
four  hundred  and  fifty  dollars.  The  plaintiff  thereupon 
filed  a  motion  for  a  new  trial,  which  was  taken  under  ad- 
visement by  the  court,  the  journal  entry  being,  "And  the 
court  not  being  fully  advised  in  the  premises,  takes  time 
to  consider  of  its  judgment  until  the  next  regular  term  of 
the  court,  to  which  time  this  cause  is  continued.'^* 

At  the  next  term  the  attorneys  for  the  defendant  filed  a 
remittitur  of  the  sum  of  $449.99  damages ;  whereupon  the 
court  overruled  the  motion  for  a  new  trial,  and  entered 
judgment  on  the  verdict. 

The  attorneys  for  the  plaintiffs  thereupon  prepared  their 
bill  of  exceptions,  which,  after  being  submitted  to  the 
attorneys  for  the  adverse  party,  was  presented  to  the  judge 
within  sixty  days,  and  by  him  duly  signed.  A  motion  is 
now  made  in  this  court  to  strike  the  bill  of  exceptions  from 
the  files,  for  various  reasons,  the  principal  one  being  that 
it  was  not  prepared  and  signed  until  the  succeeding  term 
after  the  verdict  was  rendered. 
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As  we  UDderstand  the  order  of  the  court  below  in  con- 
tinuiDg  the  cause,  the  entire  cause  was  continued  until  the 
succeeding  term — not  only  the  hearing  upon  the  motion, 
but  the  disposition  of  the  whole  case,  including  the  prepa- 
ration of  the  bill  of  exceptions ;  and  this  seems  to  have 
been  the  construction  placed  upon  the  order  by  the  judge 
that  tr  ed  the  cause,  in  signing  and  certifying  the  bill.  It 
is  evident  that  but  for  the  remittitur  the  court  would  have 
set  the  verdict  aside ;  and  the  attorneys  for  the  plaintiffs 
had  the  right  to  rely  upon  this  as  sufficient  cause  of  itself 
for  a  new  ti'ial.  The  defendant,  therefore,  by  virtually 
confessing  that  sufficient  error  existed  in  the  record  to  secure 
a  new  trial,  cannot,  upon  removing  that,  deprive  the  parties 
of  such  other  errors  in  the  record  as  they  may  deem  material 
in  the  case.  The  bill  of  exceptions,  therefore,  was  duly 
prepared  and  signed,  and  the  motion  to  quash  it  on  that 
ground  must  be  overruled. 

2.  The  principal  grounds  of  error  relied  upon  are  that 
the  verdict  is  not  sustaiued  by  sufficient  evidence,  and  error 
in  the  measure  of  damages. 

The  testimony  tends  to  show  that  in  the  summer  of  1882 
the  plaintiffs  entered  into  an  arrangement  with  one  F.  E. 
Smith  whereby  Smith  was  to  go  west  and  purchase  sheep 
the  plaintiffs  to  furnish  the  money  and  Smith  to  perform 
the  labor,  and  the  profits  to  be  divided  equally  between 
Smith  and  the  plaintiff.  Smith  thereupon  went  west,  and 
purchased  3,856  sheep,  and  brought  them  to  Hall  county. 
Smith  there  bad  the  care  of  the  sheep,  and  purchased  feed 
for  them,  and  in  the  fall  of  1882  purchased  from  one 
Squires  ten  rams,  in  the  name  of  Dodge  &  Co. ,  plaintiffs,  and 
placed  them  with  the  ewes  in  the  flock.  The  price  of  these 
rams  was  $325,  and  was  due  March  1,  1883.  No  effort 
seems  to  have  been  made  by  the  plaintiffs  to  pay  this  debt, 
although  it  is  evident  that  they  knew  of  its  existence,  and 
when  it  was  due;  and  in  May  of  that  year  Smith  sold  500 
ewes  and  61  lambs  to  Squires,  for  the  sum  of  $2,020,  and 
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deducted  the  value  of  the  rams,  $325,  from  that  sum. 
Squires,  in  a  short  time  thereafter,  sold  ^he  sheep  and  lambs 
in  question  to  the  defendant  for  $2,040.  The  defendant, 
without  doubt,  is  a  bona  fide  purchaser ;  and  if  Smith  had 
authority  to  sell  the  sheep  and  Iambs  in  question  the  de- 
fendant is  entitled  to  protection.  Upon  this  question  there 
is  a  direct  conflict  in  the  testimony ;  but  in  our  view  a  clear 
preponderance  of  it  shows  that  Smith  did  have  such  au- 
thority. It  would  subserve  no  good  purpose  to  review  the 
testimony  at  length,  but  it  fully  sustains  the  verdict. 
-  3.  The  testimony  shows  that  the  sheep  in  question  were 
worth  from  $3.50  to  $4.50  per  head,  and  the  lambs  about 
$1.50.  Some  irrelevant  questions  were  asked  on  both 
sides  which  were  not  material,  nor,  so  far  as  we  can  see, 
prejudicial.  The  value  evidently  was  computed  upon  what 
the  sheep  and  lambs  were  worth  at  the  time  they  were 
taken  under  the  order  of  replevin,  and  the  court  allowed 
interest  on  that  sum  from  the  date  of  the  verdict.  This 
in  our  view  is  correct  procedure  where  the  property  had  no 
assessable  value.  Where  the  property  cannot  be  returned  the 
analogy  of  trover  is  followed  and  the  measure  is  its  value 
at  the  time  of  the  conversion.  Oarrett  v.  Wood,  3  Eas., 
231.  Berthold  v.  Fox,  13  Minn,  462.  Sedgwick  on  Dam-, 
ages  (6th  ed.),  624.  Romberg  v.  Hughes,  18  Neb.,  579. 
There  is  no  error  in  the  record  of  which  the  plaintifis  can 
complain;  the  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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The  State  of  Nebraska,  ex  rel.  Samuel  J.  Stev- 
enson, V.  Richard  A»  Whttb. 

Cities  of  Second  Class:  yacanot  in  office  of  police 
JUDGE.  In  1881,  N.  City  was  a  city  of  the  seoond  class, 
having  not  Icsbs  tban  fifteen  hundred  inhabitants.  In  that  year 
W.  was  elected  police  judge  of  that  city  and  was  re-elected  in 
1883  and  1885,  and  qualified,  and  has  continuously  performed 
the  duties  of  the  office.  In  1886,  N.  City  was  declared  a 
dty  of  the  second  class,  haring  not  less  than  fiye  thousand  in- 
habitants, and  S.  yr^  elected  police  judge  thereof,  and  there- 
upon brought  an  action  to  oust  the  incumbent  fh>m  that  position 
and  to  be  installed  therein;  Seldj  There  being  no  provision  in 
the  statute  declaring  the  office  of  police  judge  vacant,  that  the 
mere  change  from  a  city  of  the  second  class  of  the  minimum 
number  of  fifteen  hundred  to  a  city  of  the  second-class  of  not 
less  than  five  thousand  inhabitants  did  not  vacate  the  office  of 
police  judge,  the  duties  in  each  case  being  substantially  the 
same. 

Quo  warranto. 

8amud  J.  Stevenson  {Fi'cink  T.  Ransom  with  him), 
pro  se. 

John  C.  Wataony  for  respondent. 

Maxwell.,  Ch.  J. 

In  1881,  Nebraska  City  was  a  city  of  the  second  class, 
having  more  than  fifteen  hundred  and  less  than  twenty- 
five  thousand  inhabitants,  and  in  that  year  the  defendant 
was  elected  police  judge  of  said  city  for  the  term  of  two 
years.  In  1883,  and  again  in  1885,  he  was  re-elected  and 
qualified,  and  under  his  election  in  1885,  is  now  perform- 
ing the  -duties  of  the  ofiSce.  In  1885,  the  legislature 
passed  an  act  to  amend  certain  sections  of  the  '^  act  to  pro- 
vide for  the  organization,  provision,  and  powers  of  cities 
of  the  second  class  having  more  than  ten  thousand  inhab- 
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itants,"  approved  March  Ist,  1883,  and  another  act  amend- 
ing certain  sections  of  the  act  of  March,  1883.  Under 
these  amendments  all  cities  having  mpre  than  five  thous- 
and inhabitants,  and  less  than  thirty-five  thousand,  were, 
upon  the  proclamation  of  the  governor  to  that  eflfect,  to  be- 
come cities  of  the  second  class,  having  more  than  five 
thousand  inhabitants,  and  to  be  governed  bj  the  provis- 
ions of  the  statute  in  relation  to  such  cities.  Clomp.  Stat, 
Chap.  14,  Art.  II. 

Section  eleven,  as  amended,  provides  for  annual  elec- 
tions, and  for  the  election  of  a  mayor,  treasurer,  clerk,  and 
police  judge,  each  of  whom  shall  hold  his  office  for  the 
the  term  of  two  years.  * 

Under  this  amended  statute  Nebraska  City  was  de- 
clared to  be  a  city  of  the  second  class  under  the  act  of  * 
1881,  as  amended  in  1883  and  1885.  It  must  be  under- 
stookl  that  this  description  of  cities  of  the  second  class  oc- 
cupies an  intermediate  grade  between  cities  having  not  less 
than  fifteen  hundred  inhabitants,  and  less  than  twenty-five 
thousand  inhabitants,  and  cities  of  the  first  class,  and  is 
governed  by  a  statute  difiering  in  some  of  its  powers  and 
details  from  cities  of  the  second  class  containing  not  less 
than  fifteen  hundred  inhabitants. 

The  relator  was  elected  police  judge  at  the  annual  elec- 
tion in  April,  1886,  and  now  seeks  to  oust  the  defendant 
from  that  office.  The  question  for  determination  is,  did 
the  change  of  the  government  of  Nebraska  City  from  a 
city  of  the  second  class  of  not  less  than  fifteen  hundred 
inhabitants  to  a  city  of  the  second  class  of  not  less  than 
five  thousand  inhabitants  vacate  the  office  of  police  judge? 
We  fiud  nothing  in  the  statute  in  relation  to  the  matter, 
nor  that  any  of  the  city  officers  whose  term  had  not  ex- 
pired should  cease  to  exercise  the  duties  of  his  office. 
•  Neither  has  any  case  been  cited  showing  that  such  result 
would  naturally  follow  the  change  of  the  form  of  govern- 
ment.    Although  the  form  of  government  of  a  city  may 
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change  in  some  of  its  details,  the  corporation  itself  does 
not  change ;  it  is  still  a  city,  with  its  liabilities  and  duties 
differing  in  some  respects,  but  substantially  the  same, 
whether  clothed  with  the  powers  of  a  city  of  the  second 
class  of  the  minimum  number  of  fifteen  hundred  or  of 
five  thousand.  The  duties  of  police  judge  are  substanti- 
ally the  same  whether  performed  under  the  former  city 
government  or  the  present.  There  would  seem  to  be  no 
necessity  therefore  for  declaring  the  office  vacant  in  the 
middle  of  the  term  of  the  present  incumbent,  and  in  the 
absence  of  any  expression  of  the  legislative  will  on  that 
subject  we  must  hold  that  the  term  of  the 'defendant  does 
not  expire  until  1887.  The  writ  must  therefore  be  de- 
nied and  the  action  dismissed. 

Judgment  aooordingly. 

The  other  judges  concur. 


City  op  Lincoln,  plaintiff  in  error,  v.  Jesse  B. 
Holmes,  defendant  in  error. 

1.  Municipal  Corporation:  defective  sidewalk:  trial: 
NEWiiT  DiscovRBED  EVIDENCE  AFTER  VERDICT.  Where,  in  an 
action  to  recover  damages  against  a  city  for  injuries  occasioned 
by  a  defectiye  sidewalk,  a  verdict  was  returned  in  favor  of  the 
plaintiff  for  the  sum  of  (3,500,  which  verdict  on  the  motion  of 
the  city^  supported  by  a£S davits  of  parties  who  came  forward 
after  the  verdict  and  stated  that  they  were  present  at  the  time  of 
the  accident,  and  that  the  plaintiff  did  not  fall  on  the  sidewalk  at 
the  time  stated  as  claimed,  and  therefore  was  not  injured  thereby, 
was  set  aside,  ffeld^  That  the  newly  discovered  evidence  was 
not  cumulative,  and  that  the  court  was  justified  in  setting  the 
verdict  aside. 

3.  Instructions  asked  must  be  applicable  to  the  testimony,  and 
where  an  instruction  upon  a  given  point  has  once  been  fairly 
given  it  should  not  be  repeated,  as  it  gives  it  undue  prominence. 
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Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Mitchell,  J. 

Allen  W.  Field  and  Lamb,  JRicketta  &  WihoUy  for  plain- 
tiff in  error. 

Snelling  &  Talbot^  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  defendant  against  the 
plaintiff  to  recover  damages  for  injuries  sustained  by  fall- 
ing into  a  hole  in  a  sidewalk  on  P  street  in  said  city  in 
October,  1882.  The  questions  presented  as  stated  .in  the 
abstract  of  the  pleadings  are  as  follows : 

"  The  petition  claims  that  the  defendant  is  a  corporation, 
among  other  duties  charged  with  the  control,  and  keeping 
in  good  condition  and  repair,  the  streets  of  thecity  of  Lin- 
coln; that  on  or  about  October  1st,  1882,  P  street  was  a 
common  thoroughfare  of  the  city,  and  that  at  and  long  prior 
to  that  date  the  said  P  street,  between  12th  and  13th,  oppo- 
site block  87,  was  out  of  repair,  the  sidewalk  being  broken, 
and  there  being  pitfalls  and  irregularities,  which  the  de- 
fendant knew  and  suffered,  without  repairing  the  same  or 
there  placing  any  light  or  signal  to  indicate  the  dangerous 
condition ;  that  on  or  about  the  first  of  October,  1882,  the 
plaintiff  (defendant  in  error),  on  the  evening  named,  law- 
fully traveling  on  the  street  and  unaware  of  the  danger,  and 
without  his  negligence,was  precipitated  into  the  hole  named^ 
and  received  great  bodily  injury,  by  the  which  he  has  been 
kept  in  bed  and  detained  from  business  about  a  year  and 
eleven  months,  has  spent  about  $1,000  in  medical  attend- 
ance and  nursing,  and  has  been  permanently  crippled  to 
his  damajge  in  $10,000,  for  which  he  prays  judgment  and 
costs  of  suit.'* 

The  defendant  answering,  admits  the  due  incorporatioD 
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of  the  ciiy,  but  denies  each  and  every  other  all^ation  in 
the  petition,  and  says,  if  the  plaintiff  sustained  injury  it 
was  by  his  own  negligence  and  fault,  and  not  by  reason  of 
the  fault  or  n^ligence  of  the  defendant. 

In  reply  the  plaintiff  denies  all  allegations  of  new  mat- 
ter in  the  petition. 

At  the  February,  1885,  term  of  the  district  court  of  Lan- 
caster county  the  case  was  tried  and  a  verdict  rendered  in 
favor  of  Holmes  for  the  sum  of '$3,600.  This  verdict,  for 
cause  to  be  hereafter  stated,  was  set  aside,  and  a  new  trial 
awarded.  On  the  second  trial  Holmes  recovered  the  sum 
of  $950,  upon  which,  after  overruling  a  motion  for  a  new 
trial  on  behalf  of  the  city,  judgment  was  rendered.  The 
city  now  brings  the  cause  into  this  court  by  petition  in  error. 

The  defendant  also  has  filed  a  cross  petition  in  error  al- 
leging error  in  setting  aside  the  verdict  for  $3,500,  upon 
the  ground  of  newly  discovered  evidence.  The  affidavits 
filed  on  the  hearing  of  that  motion  tend  to  show  that  on 
tlie  night  of  September  30th,  1882,  Susan  B.  Anthony  de- 
livered a  lecture  at  the  opera  house  in  Lincoln ;  that  the 
defendant  and  his  wife  attended  the  lecture.  To  this  point 
all  the  affidavits  agree,  but  three  of  the  affiants  swear  that 
they  were  following  close  behind  the  defendant  and  his  • 
wife  on  th6ir  return  home,  and  that  the  defendant  did  not 
fall  at  the  place  indicated  in  the  sidewalk,  but  the  defend- 
ant's wife  did.  One  of  them  states  that  ^*-  Dr.  Jesse  Holmes 
(the  defendant)  did  not  fall.  Dr.  Holmes  assisted  his  wife 
to  rise,  that  affiant  and  her  sister  were  so  close  upon  Dr. 
Holmes  and  his  wife  that  she  stepped  upon  her  dress  be- 
fore she  could  stop ;  that  afiSant  asked  if  she  could  assist 
them ;  that  Holmes  and  his  wife  immediately  preceded  af- 
fiant and  her  sister  and  passed  up  Q  street  to  their  home.'' 

Two  other  persons  swear  to  substantially  the  same  facts. 
Holmes,  his  wife,  and  son  swear  positively  that  the  injury 
occurred  as  stated  in  the  petition,  thus  making  a  direct  con- 
flict in  the  testimony  as  to  ^vhether  or  not  the  defendant 
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had  been  injured  at  that  place.  This  testimony  was  proper 
to  be  submitted  to  the  jury  as  tending  to  contradict  that  of 
the  defendant  and  his  wife  given  on  the  trial  of  the  case, 
and  was  not  cumulative,  as  no  testimony  had  been  given 
on  that  point  on  behalf  of  the  city  in  the  first  trial.  There 
was  no  error  therefore  in  setting  the  verdict  aside  and 
granting  a  new  trial.  It  is  evident,  from  reading  the  affi- 
davits, that  some  of  the  parties  were  in  error — ^a  case  of  mis- 
taken identity,  perhaps. 

2.  There  is  a  very  large  amount  of  testimony  in  the 
record,  and,  except  on  the  point  as  to  the  cause  of  the  in- 
jury, there  is  but  little  conflict.  That  the  sidewalk  at  the 
point  indicated  was  in  an  unsafe  and  dangerous  condition 
all  the  testimony  tends  to  show.  The  nature  of  the  injury 
and  its  cause  as  claimed  by  Holmes  was  given  in  his  di- 
rect examination,  which  is  as  follows : 

^  l^ame,  Jesse  B.  Holmes,  71st  year,  residence  1684  Q 
street,  Lincoln,  on  the  last  of  Oct.,  or  first  of  Nov.  1882, 
was  returning  home  from  lecture  of  Susan  B.  Anthony  at 
Opera  House,  was  on  north  side  P  st.,  bet.  12th  and  IStb, 
the  walk  was  defective  from  broken  boards,  some  were 
absent  making  a  place,  say  the  width  of  a  board.  It  was 
about  10  o'clock,  and  the  night  was  disposed  to  be  a  little 
drizzly.  Cannot  say  positively.  I  do  not  think  there  were 
lights  on  the  street.  Only  my  wife  was  with  me.  I  had 
passed  over  the  street  before,  but  cannot  say  when.  It 
was  on  my  road  from  the  city  home.  I  could  not  dis- 
tinguish the  walk,  but  suppose  by  close  inspection  I  could 
have  seen  a  defect,  but  didn't  notice  it.  I  had  been  in  the 
habit  of  going  down  town,  but  mostly  in  my  buggy,  and 
60  was  not  so  familiar  with  the  walk.  After  the  lecture 
my  wife  and  I  had  stayed  to  speak  to  the  lady,  whom  we 
had  known  before,  and  so  were  later  than  we  would  have 
been.  My  wife  and  I  were  by  ourselves.  I  stepped  into 
the  place,  also  my  wife — I  across  the  walk,  and  she  forward 
a  little.     I  was  hurt  a  good  deal,  and  found  an  im{)edi- 
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ment  id  rising.  After  a  little  my  8on  Jeeee  came  up,  nnd 
'with  his  help  and  wife's  I  came  home.  I  think  the  hole 
was  the  ordinary  width  of  a  sidewalk  board,  and  half  a  1^ 
deep.  I  felt  the  effects  in  my  back  and  hips— cannot  say 
in  which  first.  I  got  better  for  a  little  while,  so  with  help 
I  could  get  in  my  buggy  and  ride  down  town,  but  at  street 
crossings  the  jerk  would  hurt  me.  Pretty  soon  there  came 
on  a  kind  of  inflammatory  condition,  which  passed  off,  and 
left  me  more  helpless  than  before.  That  was  contrary  to 
my  anticipation,  and  I  observed  then  I  would  be  subject  to 
severe  pain  in  hips  and  back.  I  have  practiced  medicine 
tibout  thirty  years.  I  sent  for  Dr.  Carter  to  come  as  a  mat- 
ter of  professional  etiquette.  He  visited  me  several  times 
within  a  week  or  two.  By  his  aid  I  got  better.  In  talk- 
ing afterwards  with  him  he  said  there  had  been  some  rheu- 
matism. Dr.  Carter  went  to  Ohio,  so  I  called  in  Dr.  Rob- 
bins  who  visited  me  occasionally,  and  calls  to  the  present 
time  to  see  how  I  thrive.  Drs.  Fuller  and  Chapin  had 
had  a  consultation  and  examination  of  me,  and  prescribed. 
Dr.  Dayton  and  other  physicians  called  in,  but  not  on  an 
•occasion  of  fhat  kind.  Gradually  I  lost  use  of  my  limbs. 
They  were  useless  for  a  while,  and  now  I  can  only  draw 
them  up  a  little.  For  a  long  time  my  general  health  was 
impaired,  but  I  would  eat  as  much  as  a  person  of  my  age, 
and  taking  the  exercise  I  did,  ought.  The  upper  lumbar 
and  lower  dorsal  vertebra  were  affected.  Up  to  the  injury 
my  general  health  was  good — I  was  robust  for  my  age.  At 
£rst  here  I  did  not  practice,  but  I  resumed  practice,  and 
when  the  injuxy  occurred  I  estimate  my  income  at  $100  a 
month.  Aside  from  physicians  named  I  have  had  liniment 
from  Mr.  Leighton,  and  Dr.  Maxwjell  came  for  months 
daily,  in  1883,  and  rubbed  me.  I  guess  two  months  or 
six  weeks  after  accident  I  called  in  a  physician,  and  up  to 
that  time  I  had  applied  plasters,  liniment,  and  other  oint- 
ments. 

Q.     You  said  this  opening  you  fell  in  was  about  the 
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width  of  a  plank,  of  some  depth— did  you  observe  at  that 
time  any  other  openings  along  in  the  vicinity  of  this  place  ? 

Excepted  to  as  incompetent,  immaterial,  and  irrelevant. 

A.  My  impression  is — I  seem  to  have  a  general  im- 
pression of  other  openings  along  there. 

My  impression  is  I  must  have  passed  the  place  going  to 
the  lecture,  but  I  cannot  say.  Cannot  say  whose  property 
the  place  was  opposite;  my  impression  is  there  was  a  fence 
along  there.  For  a  considerable  time  after  the  injury  I 
was  able  to  get  in  and  out  of  my  buggy  with  help,  and  get 
around  to  visit  one  or  two  patients;  and  immediately  after 
the  hurt  I  was  ablfe  to  go  with  crutches  round  the  house  a 
little,  but  when  I  was  taken  with  the  fever  attack  I  was 
not  able  to  move  for  a  while.  That  was  perhaps  from  a 
week  to  ten  days  after  the  injury.  I  have  not  been  off  my 
bed,  except  lifted  off  on  sheets,  to  have  it  made,  for  about 
two  years.  Since  the  injury  I  do  not  suppose  I  have  been 
able  to  get  around  on  crutches  even  for  a  month.'' 

The  court  on  its  own  motion  gave  the  following  instruo- 
tions,  to  each  of  which  the  plaintiff  herein  excepted : 

1.  The  plaintiff  alleges  in  his  petition  that  on  or  about 
the  first  day  of  October,  1882,  while  walking  along  and 
upon  the  said  walk  of  the  defendant  on  "  P ''  street,  be- 
tween 12th  and  13th  streets  in  the  city  of  Lincoln,  and 
while  exercising  ordinary  care  for  his  personal  safety  he 
fell  and  received  injury  to  his  person  and  suffered  damages; 
that  said  injury  was  received  and  the  damages  so  suffered 
werd  on  account  of  and  by  reason  of  the  defective,  unsafe^ 
and  dangerous  condition  of  the  sidewalk  complained  of. 

The  defendant  by  its  answer  puts  all  these  allegations 
in  issue^  and  the.  plaintiff  must  prove  them  all  by  a  pre^ 
ponderance  of  the  testimony  before  he  will  be  entitled  to  a 
verdict  at  your  hands.  If  he  does  so  prove  them  you  should 
allow  him  reasonable  and  just  compensation  for  the  dam- 
age so  sustained  by  him,  resulting  from  the  injury  so  re- 
ceived. 
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2.  Under  its  charter  and  under  the  law  it  is  and  was 
the  duty  of  the  city  of  Lincoln  to  keep  and  maintain  the 
sidewalk  complained  of  and  at  the  point  in  question  in  a 
reasonably  safe  condition  for  travel  by  the  ordinary  and 
Qsual  modes,  and  if  the  plaintiff  while  passing  over  in  the 
usual  mode,  using  ordinary  care  for  his  personal  safety,  re- 
ceived personal  injury  and  suffered  damage  on  account  of 
defendant's  neglect  of  that  duty,  you  should  find  for  the 
plaintiff. 

8.  Ordinary  and  reasonable  care  required  of  plaintiff  Is 
Uiat  degree  of  care  which  might  reasonably  be  expected 
from  an  ordinarily  prudent  person  under  the  circumstances 
surrounding  him  at  the  time. 

If  you  should  find  from  the  evidence  that  at  the  time 
and  prior  thereto  plaintiff  knew  of  the  defective  and  dan- 
gerous sidewalk,  and  where  it  'was  located,  he  was  required 
to  use  more  care  than  if  he  had  not  sUch  knowledge,  and  if  he 
neglected  to  do  so  and  such  neglect  contributed  to  the  in- 
jury, he  cannot  recover ;  but  if  he  did  use  more  than  he 
would  be  required  to  do  in  case  he  had  no  such  knowledge 
and  was  injured  by  reason  of  defendant's  n^Iect,  and  no 
fault  of  plaintiff  contributed  to  the  injury,  you  should  find 
for  the  plaintiff. 

4.  If  you  find  from  the  evidence  that  the  sidewalk  in 
question  was  in  a  defective  or  unsafe  condition  at  or  before 
tiie  time  of  the  occurrence  and  the  city  authorities  had 
knowledge  or  were  notified  of  that  fact,  it  was  their  duty 
to  repair  it  without  unnecessary  delay,  and  if  they  failed 
or  neglected  to  do  so,  and  the  injury^  if  any,  resulted  on 
that  account,  was  the  consequence  of  such  neglect  and  no 
fault  of  plaintiff  contributed  to  the  injury,  you  should  find 
for  plaintiff. 

5.  Actual  knowledge  in  all  cases  need  not  be  proven,  but 
may  be  inferred  if  the  defective  and  unsafe  condition  of  the 
sidewalk  is  open  and  notorious  and  continued  for  a  length 
of  time  in  which  and  within  which  the  city  authorities  in 
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the  exercise  of  reasonable  diligence  and  care,  in  their  rea- 
sonable supervision  over  the  streets,  the  city  would  be  liable 
just  as  in  cases  of  actual  notice. 

6.  If  you  find  from  the  evidence  and  these  instructions 
that  the  plaintiff  is  entitled  to  recover,  it  will  be  your  duty 
to  fix  and  ascertain  from  the  evidence  the  amount  to  which 
he  is  entitled ;  you  should,  carefully  examine  all  of  the  evi- 
dence as  to  the  nature,  character,  and  extent  of  the  injury^ 
and  the  result,  whether  the  disability,  if  any,  resulted  from 
the  injury  was  permanent  or  temporary;  its  extent,  whether 
total  or  partial;  if  any  permanent  disability  resulted  you 
should  consider  plaintiff's  age,  his  reasonable  expectancy 
of  life,  how  much  money  he  could  torn  as  he  was  be- 
fore the  injury,  how  much,  if  any,  he  could  earn  with  hi& 
i*eduoed  capacity,  if  any  there  was  on  account  of  the  injuiy, 
remembering  that  no  reduction  of  capacity  on  any  other 
account  is  to  be  considered,  and  allow  him  a  reasonable 
compensation  for  any  loss  of  time  and  capacity  resulting 
from  the  injury.  You  should  also  allow  him  for  his  suff- 
ering. The  law  lays  down  no  rule  for  estimating  of  his 
damages  on  this  account,  but  leaves  it  to  your  sound  judg- 
ment, aqd  you  should  allow  him  such  amount  as  in  your 
l)est  judgment  would  be  just  and  right  under  the  circum- 
stances, not  exceeding  in  all  the  amount  claimed — $10,- 
000.00. 

7.  You  are  the  sole  judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  the  testimony.  In  the  con- 
sideration of  these  questions  you  have  a  right  to  consider 
the  interest  of  the  witnesses,  their  manner  and  conduct 
upon  the  stand,  their  means  of  knowledge  about  the  things 
about  which  they  undertake  to  testify,  the  probability  or 
improbability  of  their  being  mistaken,  the  circumstances 
with  which  the  parties  were  surrounded,  whether  it  was  a 
dark  night,  and  the  opportunities  for  correct  and  reliable 
observation,  and  all  other  circumstances  that  can  in  any 
way  assist  you  in  coming  to  a  just  conclusion,  and  give 
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such  credit  to  the  witnesses  and  such  weight  to  the  testi- 
mony as  you  may  think  they  ought  to  have. 

No  particular  objection  is  pointed  out  in  these  instructions^ 
and  in  our  view,  they  state  the  law  correctly.  On  behalf 
of  the  city,  fourteen  instructions  were  asked,  and  all  of 
them  refused,' and  this  refusal  is  now  assigned  for  error. 

We  think  the  court  did  not  err  in  refusing  to  give  the 
instructions  asked;  a  number  of  them  are  not  predicated 
upon  the  testimony,  and  others  a  mere  repetition  of  those 
already  given  by  the  court,  and  the  whole  well  calculated 
to  divert  the  attention  of  the  jury  from  the  main  issues  in 
the  case,  viz:  the  defective  sidewalk  and  the  injury,  if 
any,  to  Holmes,  the  defendant 

In  Parrish  v.  State^  14  Neb;,  60,  it  was  held  that  in- 
structions should  be,  as  far  as  practicable,  in  view  of  the 
evidence,  couched  in  plain,  simple  language;  and  where 
they  are,  and  conform  to  the  principles  and  policy  of  the 
law,  it  is  enough;  and  in  Fitzgerald  v.  Morriaey^  14  Neb., 
198,  it  was  held  that  the  very  large  number  of  instructions 
asked  by  the  defendant  was  properly  refused,  as  such  por- 
tions of  them  as  had  not  previously  been  given  by  the 
court,  on  its  own  motion,  were  not  applicable  to  the*  testi- 
mony.    The  same  rule  applies  in  this  case. 

The  questions  of  fact  were  properly  submitted  to  the 
jury,  and  they  having  weighed  the  testimony,  and  found  in 
favor  of  the  defendant  in  error,  we  see  no  reason  for  dis- 
turbing the  verdict.      The  judgment  is  therefore  affirmed* 

Judgment  affirmed. 

The  other  judges  concur. 
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Noah  B.  Pratt,  plaintipp  in  ebrob,  v.  Hattte  E. 
Smith,  defendant  in  error. 

Petition  upon  an  nnderUking  for  api>eal  examined  and  h^d  snffi- 
cient. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

-R.  A,  BaUy,  for  plaintiff  in  error. 

Oappa  &  McOrary,  for  defendant  in  error. 

Reese,  J. 

The  original  action  in  this  case  was  upon  an  appeal 
bond,  or  un<lertaking,  executed  by  plaintiff  in  error  and 
another,  for  the  purpose  of  enabling  one  Lizzie  Hustern  to 
appeal  to  the  district  court  of  Adams  county  from  a  judg- 
ment rendered  against  her  by  a  justice  of  the  peace  of  said 
county,  in  favor  of  defendant  in  error. 

The  petition  filed  in  the  district  court  allied  all  the 
substantial  and  essential  facts,  apparently,  and  set  out 
therein  a  copy  of  the  bond,  together  with  a  copy  of  the 
final  judgment  rendered  against  said  appellant,  and  of  the 
officer's  return  upon  an  execution  thereon,  by  which  he 
certifies  that  he  is  unable  to  find  any  property  of  the 
judgment  debtor  upon  which  to  levy  to  satisfy  the  same. 

To  this  petition  plaintiff  in  error  filed  a  demurrer,  which 
was  overruled,  and  to  which  he  excepted,  but  refused  to 
plead  further.  From  the  judgment,  subsequently  rendered 
against  him,  he  removed  the  cause  to  this  court  by  pro- 
ceedings in  error. 

The  cause  was  filed  in  this  court  November  11th,  1886, 
but  no  abstract  or  brief  having  been  filed  by  plaintiff  in 
in  error,  the  defendant  in  error  submitted  tlie  cause  under 
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the  provisions  of  rule  three  of  the  court,  without  brief  or 
abstract. 

As  the  only  question  presented  by  the  demurrer  filed  in 
the  district  court  was  as  to  the  sufficiency  of  the  petition, 
we  have  no  other  question  before  us.  This  petition,  as  it 
seems  to  us,  contains  all  the  averments  usually  required  in 
such  cases,  and  in  the  absence  of  any  defects  being  pointed 
out  by  plaintiff  in  error,  it  will  be  held  good. 

The  judgment  of  the  district  court  will  therefore  be  af- 
firmed. 


Judgment  affirmed. 


The  other  judges  concur. 


Jacob  Mushrush,  plaintiff  in  error,  v.  Cleveland 
Devereaux,  defendant  in  error. 

Jurisdiction  of  Coimty  Judge  and  Justioes  of  Peace. 

Under  the  proyisioDS  of  the  constitation  and  the  statute  enacjbed 
pnranant  thereto,  county  judges  and  justices  of  the  peace  have 
Jurisdiction  of  actions,  within  the  stated  limits  as  to  amount,  for 
money  had  and  receiyed,  brought  to  recover  back  a  deposit,  or 
money  paid  upon  an  agreement  for  the  purchase  and  sale  of  land, 
where  the  defendant  omits  or  reAises  to  perform  his  agreement 
to  convey  the  same. 

Error  to  the  district  court  for  Halt  county.    Tried  be- 
low before  Norval,  J. 

Thummel  &  Platty  for  plaintiff  in  error. 

H.  B.  Wilson^  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  before  the  county  judge  of  Hall 
county  to  recover  back  the  sum  of  forty-two  dollars,  paid 
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on  a  verbal  contract  for  the  purchase  and  sale  of  a  certain 
parcel  of  real  property. 

The  brief  of  defendant  in  error  contains  a  statement  to 
the  effect  that  the  above  named  sum,  which  was  paid  on 
the  purchase,  bears  such  relation  to  the  entire  sum  or  price 
which  was  to  have  been  finally  paid  for  the  farm,  as  to 
bring  the  case  within  the  authority  of  Poland  v,  O^ Connor , 
1  Neb.,  50.  I  must  assume  this  to  be  true,,  as  forty-two 
dollars  is,  certainly,  but  a  small  portion  of  the  value  of  an 
average  farm  in  this  state,  and  nowhere  in  the  i-ecord  or 
brief  of  either  counsel  are  we  informed  what  the  price  agreed 
upon  was,  or  really  that  any  price  was  agreed  upon. 

In  the  second  clause  of  the  syllabus  of  the  case  above 
cited,  the  court  say:  "Payment  of  a  small  portion  of  the 
purchase  price  is  not  such  part  performance  as  takes  the 
contract  out  of  the  statute  of  frauds."  The  contract,  then, 
was  void,  and  could  be  neither  plead  or  proved  in  any 
court.  However,  I  do  not  consider  it  important  whether 
the  contract  between  the  plaintiff  and  defendant  for  the 
purchase  and  sale  of  the  farm  was  a  legal  and  binding  con- 
tract or  not.  The  plaintiff's  right  to  recover  depends 
solely,  upon  the  payment  of  the  money  by  him  and  the  re- 
fusal by  the  defendant  to  convey  the  land. 

Plaintiff  in  error  in  his  brief  contends,  "that  inasmuch 
as  the  pleadings  show  upon  their  face  that  this  was  an  action 
to  recover  money  on  a  contract  for  the  sale  of  real  estate, 
the  county  judge  had  no  jurisdiction  of  the  subject  matter," 
aud  he  cites  sections  16  and  18  of  article  VI.  (the  judiciary 
article)  of  the  constitution. 

Sec.  16  relates  to  county  courts,  and  after  providing  for 
their  jurisdiction  generally,  and  that  they  shall  not  have 
jurisdiction  in  criminal  cases  in  which  the  punishment  may 
exceed  six  months'  imprisonment,  or  a  fine  of  over  five  hun- 
dred dollars,  it  proceeds,  "  nor  in  actions  in  which  title  to 
real  estate  is  sought  to  be  recovered  or  may  be  drawn  in 
question,  nor  in  actions  on  mortgages  or  contracts  for  the 
conveyance  of  real  estate,"  etc. 
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Sec.  18  relates  to  the  jurisdiction  of  justices  of  the  peace 
and  police  magistrates,  and  after  limiting  their  jurisdiction 
in  certain  respects,  by  the  use  of  negative  words,  continues, 
**nor  in  any  matter  wherein  the  title  or  boundaries  of  land 
may  be  in  dispute." 

This  was  not  an  action  in  which  the  title  to  real  estate 
was  sought  to  be  recovered,  nor  was  it  one  in  which  such 
title  was  or  could  have  been  drawn  in  question.  Neither 
was  it  brought  on  a  mortgage  nor  a  contract  for  the  con- 
veyance of  real  estate.  I  may  add,  also,  that  it  was  not  a 
matter  wherein  the  title  or  boundary  of  land  was  or  might 
be  in  dispute. 

It  was  an  action  for  money  had  and  received,  hence  the 
petition  need  not  state  the  terms  of  the  contract  for  the  sale 
of  the  land,  but  only  the  payment  of  the  money  by  the 
plaintiff  to  the  defendant  on  the  contract,  which  the  de- 
fendant refused  to  perform.  This,  I  think,  is  all  that  is 
necessary  under  the  code.  All  that  was  required  at  com- 
mon law  in  such  a  case,  as  stated  by  Chitty,  was,  ^Uhat 
the  defendant  is  indebted  to  tho  plaintiff  in  a  certain 
sum  for  money  had  and  received  by  the  defendant,  to  and 
for  the  use  of  the  plain  tiff.''  1  Chit.  Plead.  11  Am.  Ed., 
363. 

"This  action,"  says  Chitty,  "is  frequently  brought  to 
recover  back  a  deposit  or  money  paid  upon  an  agreement 
which  the  defendant  omits  or  refuses  to  perform.  As  a 
general  rule,  it  lies  to  vecover  a  deposit  paid  on  the  pur- 
chase of  an  estate,  if  the  title  be  defective,  or  the  vendor 
be  not  prepared  to  show  his  title  on  the  day  fixed  for  that 
purpose  between  the  parties  by  their  agreement,"  etc.  Ibd. 
367.     See  note  n,  and  authorities  there  cited. 

The  plaintiff's  cause  of  action,  therefore,  depending  not 
upon  the  defendant's  want  of  title,  but  upon  his  refusal  or 
fiiilure  to  comply  with  the  terms  of  his  contract,  upon 
which  the  advance  payment  was  made,  the  county  judge 
was  not  ousted  of  jurisdiction  to  try  the  action  by  reason 
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of  the  constitutional  provisions  cited,  or  the  provisions  of 
the  statute  enacted  in  pursuance  thereof. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affikmed. 
The  other  judges  concur. 


Charles  H.  Deitrich,  plaintiff  in  erroR;  v.  Georgb 
D.  Hutchinson,  defendant  in  ebror. 

1*  Assignment  for  Creditors:  pbefebbinq  cbeditobs.  A 
debtor,  even  when  in  failing  circnmstaDoes,  has  the  right  to  pay 
the  bonajlde  demand  of  one  of  his  creditors  to  the  ezdosion  of 
others.  lAninger  v.  Raymond,  12  Neb.,  19.  A  partnership  or 
firm  has  the  same  right  so  long  as  the  payments  are  made  in 
good  faith  to  creditors  of  the  partnership. 

2.  Trial :  questions  fob  juby.  Where  a  canse  is  being  tried  to 
a  jnry  all  questions  of  fact  at  issne,  and  material  to  the  case, 
should  be  submitted  to  them  with  proper  instructions  for  their 
guidance. 

Error  to  the  district  court  for  Adams  county.  Tried 
below  before  Morris,  J. 

J.  M.  Woolworth  aud  i2.  A,  BaJtty^  for  plaintiff  in 
error. 

ThuraUm  &  Hall  and  Dilworth  &  Smith,  for  defendant 
in  error. 

Beese,  J. 

This-  was  an  action  of  replevin  brought  against  the 
sheriff  (Hutchinson),  for  the  possession  of  a  stock  of  goods 
levied  upon  by  him,  and  which  was  claimed  by  plaintiff 
in  error,  who  was  plaintiff  in  the  district  court. 
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The  petition  was  in  the  usual  form,  and,  aside  from  the 
simple  allegation  of  ownership  contained  therein,  the  issues 
of  fact  were  formed  by  the  answer  and  reply.  The  de- 
fendant sheriff  answered  that  the  goods  in  question  were 
at  a  former  time  owned  by  and  in  the  possession  of  the 
firm  of  Benjamin  &  Hutchinson,  doing  business  in  Hast- 
ings.. That  while  thus  owning  the  goods  they  became  in- 
debted to  certain  parties  named  in  large  amounts,  which 
were  reduced  to  judgments,  and  for  the  satisfaction  of 
which,  upon  execution,  the  levy  upon  the  goods  had  been 
made.  This  indebtedness  was  something  over  $1,900. 
That  for  the  purpose  of  paying  off  this  indebtedness  the 
firm  sold  the  property  to  Benjamin,  who  undertook  and 
agreed  to  pay  all  the  said  debts,  holding  and  using  the 
goods  for  that  purpose,  this  undertaking  being,  in  part 
at  least,  the  consideration  for  the  goods,  and  that  this  un- 
dertaking on  the  part  of  Benjamin  was  well  known  to 
plaintiff  at  the  time  he  purchased  the  pn)perty  from  Ben- 
jamin. It  is  further  alleged,  that  "  for  the  purpose  of  de-' 
frauding  said  creditors  and  fraudulently  hindering  and 
delaying  the  collection  of  said  debts,  plaintiff  attempted 
to  purchase  said  property  from  said  Benjamin,  well  know- 
ing the  conditions  on  which  Benjamin  received  and  held 
the  same,  without  providing  for  the  payment  of  said  debts, 
and  that  the  firm  and  its  members  were  insolvent  unless 
said  property  was  used  to  pay  their  debts.'' 

The  reply  consists  of  a  general  denial,  and  the  allega- 
tions, that  in  March,  1882,  plaintiff  was  the  owner  of  the 
property  in  question,  and  sold  it  to  Benjamin  &  Hutchin- 
son for  the  sum  of  $3,900,  for  which  they  executed  to  him 
their  promissory  notes.  That  afterwards,  in  contemplation 
of  a  dissolution  of  said  firm  and  a  sale  of  the  goods  to 
Benjamin,  by  reason  of  plaintiff  being  the  principal  cred- 
itor, he  was  consulted  as  to  the  transfer,  and  it  was  then 
agreed  by  all  the  parties  that  in  case  of  a  dissolution  of 
the  firm  and  the  purchase  of  the  property  by  Benjamin, 
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and  the  assumption  by  him  of  the  debts,  he  should  first 
pay  the  firm's  debts  to  plaintiff,  and  that  plaintiff  should 
at  all  times  be  a  preferred  creditor.  That  the  sale  was 
made  to  Benjamin  as  contemplated,  and  the  agreement 
made  with  plaintiff  according  to  the  foregoing  statement. 
Benjamin  continued  in  business  in  his  own  name  until 
plaintiff  became  dissatisfied  as  to  the  safety  of  his  claim, 
and  purchased  the  stock  of  goods  of  Benjamin  for  the 
sum  of  $5,000,  which  was  more  than  its  value,  applying 
in  payment  the  notes  referred  to,  and  that  he  took  posses- 
sion of  the  goods  and  continued  in  possession  until  the 
levy  thereon  by  defendant.  Other  allegations  and  denials 
are  made,  but  which,  in  our  view  of  the  case,  need  not  be 
noticed. 

The  cause  was  tried  to  a  jury,  who,  by  direction  of  the 
court,  returned  a  verdict  for  defendant.  Plaintiff  alleges 
error  on  the  part  of  the  court  in  directing  this  verdict, 
thereby  refusing  the  submission  of  the  questions  of  fact  to 
the  jury. 

It  is  not  deemed  essential  here  to  examine  at  any  great 
length  the  testimony  of  the  various  witnesses  who  testified 
on  the  trial  of  the  cause.  It  is  sufficient  to  say  that  plain- 
tiff by  himself  and  others  sought  to  sustain  the  issue  on 
his  part  as  presented  by  his  pleadings.  He  sought  to  show 
that  the  firm  was  indebted  to  him  in  the  sum  of  about 
$4,200,  and  that  the  remainder  of  the  $5,000  was  applied 
to  the  payment  of  partnership  indebtedness,  and  that  there 
was  no  fraud  in  the  purchase. 

As  said  in  Roop  v.  HerroUy  15  Neb.,  80,  **  A  partnership 
is  a  distinct  entity,  having  its  own  property  debts  and 
credits.  For  the  purposes  for  which  it  was  created  it  is  a 
person,  and  as  such  is  recognized  by  law."  It  is  well  set- 
tled in  this  state  that  a  debtor  may  prefer  one  of  his  credi- 
tors. Bierbotverv.  Polk,  17  Neb.,  268.  Nelson  v.  Garey, 
15  Id.,  531.  A  partnership  or  firm,  being  in  law  a  person 
with  all  the  powers  of  an  individual,  within  the  scope  of 
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its  business  would  surely  have  the  same  right.  If^  there- 
fore, plaintiff  was  the  principal  creditor  of  the  firm,  and 
the  firm  saw  proper  to  give  him  the  preference,  so  long  as 
no  actual  fraud  was  intended  or  perpetrated,  they  had  the 
right  to  do  so.  If  an  individual  debt  of  one  member  of 
the  firm  was  included  in  the  consideration,  while  plaintiff 
might  possibly  in  a  proper  proceeding  be  called  upon  to 
respond  to  the  extent  of  the  misappropriation,  yet  in  the 
absence  of  any  fraudulent  intent  on  plaintiff's  part  it 
would  not  vitiate  his. whole  purchase. 

In  causes  tried  to  a  jury  all  questions  of  fact  are  for  their 
decision.  The  trial  court  cannot  assume  any  material  fact 
in  issue  to  exist^  even  though  the  testimony  may  seem  to 
preponderate  largely  in  its  fiivor. 

We  think  the  questions  of  fact  involved  in  this  case 
should  have  been  submitted  to  the  jury,  with  proper  in 
structions  upon  the  law  applicable  thereto  for  their  guidance. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Kevehsed  and  remanded. 

The  other  judges  concur. 


Bebtha  Koehl  v.  August  Roehl  and  August 

KOEHN. 

PrActioe  in  Supreme  Court.    Decree  modified  to  ooirespond 
with  the  special  findingis  of  fact  by  the  trial  court. 

Appeal  from  the  district  court  of  Pierce  county.   Heard 
below  before  Tiffany,  J. 

H.  C.  Bromcy  for  appellant  August  Koehn. 
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J".  H.  Ghimey  and  A.  F.  Wilgoakiy  for  appellee. 
Reese,  J. 

This  was  an  equitable  action  instituted  bj  plaintiff  (ap- 
pellee) to  set  aside  a  conveyance  made  to  appellant  Koehn 
by  plaintiff  and  her  husband  jointly. 

The  allegations  of  the  pleadings  may  be  briefly  stated 
as  follows : 

It  is  alleged  by  plaintiff  that  on  the  24th  day  of  May, 
1880,  plaintiff  and  defendant  August  Boehl  were  married, 
and  that  they  lived  together  as  husband  and  wife  until 
about  the  27th  day  of  August  of  the  same  year,  when  the 
husband  became  guilty  of  extreme  cruelty  toward  plaintiff, 
and  abandoned  her.  On  that  day,  prior  to  the  abandon- 
ment, he  conveyed  the  land  in  dispute  to  defendant  Koehn, 
without  consideration,  and  that  she  joined  in  the  execution 
of  the  deed.  Her  consent  to  the  conveyance  was  obtained 
by  the  representation  on  the  part  of  the  husband  that  with 
the  proceeds  he  would  purchase  other  land,  near  the  relatives 
of  plaintiff,  and  they  would  live  thereon ;  but  that  in  fact 
these  representations  were  but  a  trick  and  device  to  procure 
the  signature  of  plaintiff  to  the  deed  of  conveyance,  and 
that  the  only  purpose  and  intent  of  defendant  Roehl  was 
to  prevent  plaintiff  from  obtaining  satisfaction  of  any  decree 
for  alimony  which  she  might  thereafter  obtain.  That  de- 
fendant Koehn  knew  at  the  time  of  the  conveyance  the 
purpose  and  intent  of  Roehl  in  making  it  That  in  an 
action  for  a  divorce  and  alimony  subsequently  instituted 
plaintiff  had  recovered  a  decree  of  divorce  and  alimony  in 
the  sum  of  one  thousand  dollars,  which  decree  for  alimony 
remains  unsatisfied.  Prayer  that  the  deed  be  annulled  and 
that  the  land  conveyed  thereby  be  made  subject  to  plain- 
tiff's decree  for  alimony. 

The  answer  of  Koehn  denies  the  knowledge  of  any  in- 
tent on  the  part  of  Roehl  to  defraud  his  wife,  and  alleges 
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that  the  purchase  was  made  in  good  faith  and  for  a  valu- 
able consideration. 

A  trial  was  had^  which  resulted  in  a  decree  in  favor  of 
plaintiff.     Defendant  appeals. 

The  findings  and  decree  as  furnished  by  the  abstract  are 
.as  follows : 

*'Tbe  court  finds  that  on  the  27th  day  of  August^  1880, 
the  said  August  Boehl  and  the  plaintiff  were  husband  and 
wife. 

''That  on  said  day 'the  said  Koehl,  having  previously 
•determined  to  abandon  his  said  wife,  did,  for  the  purpose 
of  defrauding  his  said  wife  out  of  any  rights  she  had  or 
he  might  thereafter  have  to  said  land  hereinafter  described, 
«ell  and  convey  said  land  to  the  other  defendant,  and  in- 
duced the  plaintiff  to  join  in  the  deed  by  representing  to 
her  and  promising  that  he  would  use  the  money  to  buy  an- 
other home  near  by;  that  he  had  no  intention  whatever  of 
keeping  said  promise,  but  that  plaintiff  relied  upon  them, 
and  was  thereby  induced  to  sign  the  deed. 

**The  court  further  finds  that  the  evidence  does  not  sus- 
tain the  allegation  that  the  defendant  Koehn  had  notice  of 
the  fraud  at  the  time  of  the  deed  to  him,  but  the  court  finds 
that  he  had  such  notice  after  the  payment  of  the  first  $160, 
and  that  the  deed  was  fraudulent  as  to  the  defendant  Koehl, 
and  that  the  defendant  Koehn  had  notice  of  such  fraud  be- 
fore he  paid  any  but  the  first  $150.     *     *     * 

"The  court  further  finds  that  on  the  26th  day  of  April, 

1883,  a  decree  of  divorce  was  duly  rendered  in  this  court 
in  this  cause,  divorcing  the  plaintiff  from  the  defendant 
Roehl,  and  giving  her  the  care  and  custody  of  the  minor 
•child  of  said  defendant  and  plaintiff;  a  judgment  and  order 
in  said  cause  against  the  said  defendant  Koeh I,  that  he  pay 
to  her  as  alimony  the  sum  of  one  thousand  dollars,  to  be 
paid  as  follows,  to-wit:  $300  on  the  26th  day  of  October, 
1888,  three  hundred  dollars  on  the  25th  day  of  October, 

1 884,  and  four  hundred  dollars  on  the  25th  day  of  October, 
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1885,  and  twenty-five  dollars  attorney's  fees.  That  the 
said  defendants  appealed  said  cause  to  the  supreme  court 
of  the  state  of  Nebraska,  and  said  judgment  was  in  said 
court  at  the  January  term,  1884,  duly  aflSrmed,  and  that 
the  said  judgment  is  wholly  unpaid,  and  that  the  said 
August  Roehl  has  no  property  out  of  which  the  same  can 
be  paid. 

"It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
laud  in  question,  to- wit :  The  s  J  of  the  s-w  J  and  n-w  J 
of  the  s-w  J  of  section  No.  27,  and  the  n-e  J  of  the  s-e  J 
of  section  No.  28,  all  in  township  No.  25  north,  of  range 
1  west,  of  the  6th  p.  m.,  being  the  land  hereinbefore  re- 
ferred to,  be  sold  to  satisfy  said  judgment,  said  sale  to  be 
subject  to  the  lieu  hereinafter  mentioned,  and  that  if  the 
said  defendant  shall  fail  to  comply  with  the  judgment  and 
order  heretofore  rendered  within  thirty  days  from  this  date, 
that  an  order  of  Bale  issue  for  the  sale  of  said  property  aa 
upon  execution.  It  is  further  ordered,  adjudged,  and  de- 
creed that  the  said  defendant  August  Koehn  have  a  firsts 
lien  upon  said  land  for  the  repayment  to  him  of  the  first 
$150  paid  by  him  to  the  other  defendant  for  said  land. 

"It  is  further  ordered  that  the  costs  of  this  suit,  made 
since  the  affirmance  of  this  decree  of  divorce  in  the  supreme 
court,  be  taxed  against  both  of  said  defendants. 

The  testimony  showed  that  the  land  in  question  was  con- 
veyed to  defendant  Roehl  by  his  parents,  who  retained  pos- 
session of  a  part  of  the  dwelling  house ;  and  that  the  con- 
sideration was  an  agreement  for  their  maiutenance.  Thia 
encumbrance  was  on  the  land  at  the  time  of  the  convey- 
ance to  Koehn  ;  and  as  plaintiff  was  fully  aware  that  the 
consideration  which  was  named  in  the  deed  to  Koehn,  and 
.  which  she  supposed  he  was  to  pay,  in  addition  to  carrying^ 
out  the  contract  made  between  Roehl  and  his  parents,  wa& 
five  hundred  dollars,  to  which  she  assented,  we  cannot  see 
that  she  should  be  alJowed  to  require  Koehn  to  pay  more 
than  he  agreed  to  pay,  so  long  as  he  acted  in  good  feith.. 
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The  finding  of  the  court  that  '^  the  evidence  does  not  sus- 
tain the  allegation  that  defendant  Koehn  had  notice  of  the 
fraud  at  the  time  of  the  deed  to  him''  must  be  taken  as 
equivalent  to  a  finding  that  he  had  no  such  notice  until 
after  the  execution  of  thb  deed  and  the  payment  of  the  first 
$150.  This  being  true,  it  would  seem  clear  that  to  that 
extent  he  should  be  protected.  It  would  follow  that  the 
decree  was  to  that  extent  erroneous.  The  decree  must 
therefore  be  modified  to  the  extent  that  plaintiff  have  a  lien 
on  the  real  estate  as  against  Koehn  for  the  sum  of  $350, 
the  amount  fraudulently  paid  to  Roehl  after  full  notice  of 
the  rights  of  plaintiff,  but  for  no  more. 

The  decision  of  the  district  court  will  be  reversed  and  a 
decree  entered  in  this  court  in  accordance  with  the  above; 
and  that  unless  the  said  sum  of  $850  is  paid  into  court 
within  six  months  from  this  date^  an  order  of  sale  issue 
for  the  sale  of  the  real  estate  described  in  the  petition,  for 
the  satisfaction  thereof. 

Decree  acoobdinqly. 

The  other  judges  concur. 


WiLLiAW  A.  Knowlton,  platntepp  in  error,  v.  John 
Mandeville,  defendant  in  error. 

Verdict :  instbuctions.  Where  the  verdict  is  the  only  one  that 
shoold  have  been  Tetnmed  by  the  jniy  under  the  evidence,  it 
will  not  be  set  aside,  notwithstanding  the  court  may  have  given 
an  instruction  upon  a  matter  not  in  issue  in  the  case. 

Error  to  the  district  court  for  Dixon  county.     Tried 
below  before  Crawford,  J. 

W.  E.  Guntty  for  plaintiff  in  error. 
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Maxwell,  Ch.  3. 

This  action  was  broogbt  upon  three  ^noBaSgearf  notes, 
the  amoaot  elaimed  in  the  aggregate  being  the  snm  of 
1280.87. 

The  defendant  filed  an  answer  as  fellows : 

He  admits  the  making  of  the  notes  described  in  plain- 
tiff's petition  at  the  time  and  place  alleged  in  said  petition, 
and  that  he  gave  the  same  for  and  in  consideration  of  a  cer- 
tain combined  mowing  and  reaping  machine,  known  as  the 
Knowlton  Reaper  and  Mower ;  that  the  defendant  bought 
said  machine  of  said  plaintiff  through  the  said  plaintiff's 
agent,  Frank  Peavej,  and  as  payment  for  said  machine  this 
defendant  gave  said  plaintiff  his  notes  as  stated  in  his  peti- 
tion; that  at  the  time  of  buying  said  machine  the  said 
plaintiff  warranted  and  fraudulently  represented  said  ma- 
chine to  do  good  work,  and  to  be  one  of  the  best  machines 
in  the  market. 

Defendant  further  says  that  he  took  said  madiine  home 
with  him  and  set  the  same  up,  and  tried  to  use  it  as  a 
reaper ;  that  the  said  machine  did  not  work^  and  said  de- 
fendant was  unable  to  make  said  machine  work ;  and  that 
said  defendant  immediately  notified  said  plaintiff  that  said 
machine  would  not  work^  and  that  plaintiff  sent  his  agent 
to  put  said  machine  in  order ;  that  said  agent  came  to  the 
farm  of  defendant  and  tried  to  work  said  machine,  but  was 
unable  to  do  so ;  and  then  and  there  said  defendant  turned 
said  machine  over  to  said  plaintiff,  and  demanded  said  notes 
sued  on  in  plaintiff's  petition,  and  said  plaintiff  refused  to 
deliver  the  said  notes,  and  never  did  deliver  the  said  notes 
to  this  defendant.  Defendant  says  that  machine  was  taken 
by  said  plaintiffs  at  that  time,  and  sold  by  them,  and  that 
defendant  never  received  any  value  for  said  notes  whatever, 
and  has  been  unable  to  get  said  notes  from  said  plaintiff. 
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The  reply  is  a  general  denial. 

The  defendant  was  a  witness  in  his  own  behalf^  and  tes- 
tified as  follows : 

I  reside  in  Dixon  county.  I  purchased  a  reaper,  and 
passed  the  notes  in  suit  in  payment  of  it.  I  purchased  it 
of  Mr.  Peavey ;  I  supposed  he  was  acting  as  agent.  He 
represented  the  reaper  to  be  a  good  one.  He  said  if  it  was 
not  as  good  as  a  McCormick  I  would  not  have  to  keep  it, 
I  took  it  home  and  set  it  up  on  Tuesday.  On  Wednesday, 
in  the  afternoon,  I  tested  it  in  my  own  field.  I  then  took 
it  into  Mr.  O'NeilPs  field,  and  we  couldn't  do  anything 
with  it.  Then  we  took  it  in  Mr.  Kerwin's  field  and  tried 
it,  and  we  could  not  do  any  better  with  it.  There  were 
three  different  fields  I  tested  it  in  in  three  days. 

I  then  went  to  Sioux  City  and  told  Mr.  Peavey  I  could 
not  do  anything  with  the  machine.  He  asked  me  what 
was  wrong  and  I  told  him  as  near  as  I  could.  He  said : 
''  My  man  that  sets  up  machines  is  up  in  Dakota,  and  will 
be  home  to-night,  and  as  this  is  Saturday  evening,  if  you 
will  wait  until  Monday  morning  he  will  go  out  with  you 
and  see  what  is  the  matter."  I  waited  until  Monday,  I 
think,  and  we  went  out  there.  He  sent  Steve  Gretzer,  his 
man,  out  with  me.  We  got  there  about  noon,  I  think. 
After  we  got  our  dinner  we  hitched  our  team  up  to  the 
machine  and  looked  at  it  to  see  that  it  was  set  up  right, 
and  we  drove  around  a  while  but  we  couldn't  do  anything 
with  it.  He  said  my  team  was  too  light  and  we  got  Mr. 
Kane  to  drive  it  with  his  team ;  but  at  the  time  he  got 
around  he  told  Mr.  Kane  to  drive  it  out  on  the  prairie 
and  leave  it,  as  it  was  good  for  nothing.  Mr.  Kerwin  was 
present. 

In  a  few  days — 7  or  8  days — I  went  to  Mr.  Peavey's 
ofSce  and  asked  him  for  those  notes.  He  said :  '^  I  have 
sent  them  to  Mr.  Knowlton.''  I  said :  "  I  want  the  notes.'' 
He  said :  *^  I  will  write  for  them  and  have  them  back  for 
you  in  a  few  days.*'  Mr.  Knowlton  was  the  manu&o- 
turer  of  the  machine. 
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I  don't  know  what  became  of  the  machine  afterward. 
I  think  it  stands  on  the  prairie  yet.  I  never  heard  Mr. 
Peavey  or  his  traveling  agent  say  anything  in  regard  to 
their  selling  machines  to  other  parties.  Mr.  Gretzer  could 
not  make  the  machine  work.  He  told  Kane  to  drive  it 
out  on  the  prairie.  He  couldn't  use  it  It  was  worth- 
less. In  fact  it  was  good  for  nothing.  I  did  not  have 
any  conversation  with  Mr.  Peavey  about  the  machine  be- 
ing sold  afterward,  except  what  he  said  that  same  fall  the 
second  time  I  went  to  demand  the  notes.  He  said  be 
hadn't  them  back  again ;  he  said  that  he  guessed  he  would 
have  to  write  for  them  again.  I  went  to  work,  and  a  few 
weeks  after  that  I  went  again,  and  he  said,  You  can  never 
recover  those  notes;  he  said,  You  will  come  by  them  some 
day  or  other.  He  did  not  admit  that  he  had  sold  the  ma- 
chine to  some  one  else. 

CROSS-EXAMINATION. 

I  bought  this  machine  at  Sioux  City  of  Mr.  Peavey.  I 
never  worked  for  him.  I  have  lived  at  Sioux  City;  I  did 
not  at  the  time  I  bought  the  machine. 

I  never  worked  at  setting  up  machines.  I  got  the  ma- 
chine at  Mr.  Peavey's  warehouse.  I  brought  it  out  home 
myself.  I  wtis  not  acquainted  with  the  Knowlton  ma- 
chine then.  I  am  now.  I  never  saw  them  worked  be- 
fore, I  bought  this  one  because  Mr.  Peavey  said  it  would 
do  as  good  work  as  as  a  McCormick,  and  if  it  didn't  I 
wouldn't  have  to  keep  it.  I  have  seen  a  McCormick  ma- 
chine work.  There  were  no  Knowlton  machines  in  my 
neighborhood.  I  have  never  known  a  Knowlton  machine 
to  fail  before  except  by  hearsay.  I  set  up  the  machine 
and  tried  it  at  once.  I  had  set  up  other  machines  in  Iowa 
for  myself  and  others.  I  never  was  employed  in  selling 
machines  nor  in  working  for  men  who  sold  them.  When 
I  took  this  machine  Mr.  Peavey  represented  it  to  be  a 
machine  that  would  do  good  work.     He  did  not  give  me 
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a  written  warranty;  he  merely  told  me  he  thought  it  was 
a  machine  that  would  do  good  work.  Most  anybody  gets 
that  representation  that  buys  a  machine.  I  was  acquaint- 
ed with  Peavey.  I  tried  it  in  wheat  It  was  a  fair  aver- 
age field.  I  went  around  the  field.  I  tried  it  three  or 
four  times.  I  tried  it  in  other  fields  that  were  fair  aver- 
age grain — some  heavier  and  some  lighter.  I  did  not  try 
it  with  any  other  machine.  "While  I  was  at  work  in  Mr. 
Kane's  field,  Mr.  Kerwin  drove  in  with  a  McCormick. 
The  one  machine  followed  the  other  around  the  field.  The 
McCormick  was  the  best  machine.  I  did  not  see  that  the 
McCormick  went  better  in  one  kind  of  grain  than  in  an- 
other. After  I  found  the  machine  wouldn't  work,  I  went  to 
Sioux  City.  I  went  to  Peavey's  office  and  told  him  the  ma- 
chine wouldn't  work.  He  said :  "  Mr.  Gretzer  will  be 
home  to-night  and  will  go  out  with  you  Monday.''  We 
went  out  Monday.  I  could  not  see  that  he  made  any  ma- 
terial changes  in  the  machine.  He  might  have  changed 
the  reel  or  some  of  the  bolts.  I  did  not  try  the  machine 
after  that.  Gretzer  tried  it  awhile  and  he  hauled  it  out 
on  the  prairie.  He  didn't  tell  me  what  was  the  matter 
with  the  machine.  I  didn't  do  anything  with  the  machine 
after  it  was  driven  on  the  prairie.  I  do  not  know  what 
became  of  it. 

I  never  returned  it  to  Mr.  Knowlton.  I.  was  in  after  a 
few  weeks,  when  I  asked  Mr.  Peavey  for  those  notes,  and 
I  told  him  where  it  laid,  that  it  was  just  where  Mr.  Gret- 
zer left  it.  He  said  :  ^^  What  will  you  take  to  bring  it 
in?"  I  told  him  I  would  bring  it  in  for  $2.50.  He 
said  he  could  get  a  team  and  go  out  and  bring  it  in  for 
$2.00,  and  he  wouldn't  pay  that  much. 

Q.     Did  you  then  turn  it  over  to  Mr.  Peavey? 

A.  I  presume  I  did.  It  had  been  turned  over  before. 
I  was  done  with  it  aftier  Gretzer  had  told  them  to  draw  it 
out  on  the  prairie. 

I  didn't  tell  Peav^  so  personally.     I  do  not  know 
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whether  Gretzer  is  a  machinist  or  not.     He  oould  set  up  a 
machiDe  or  a  reaper  as  far  as  that  went. 

RE-BIRECr. ' 

I  relied  on  the  representations  made  by  Peavey  in  re- 
gard to  the  machine  being  a  good  one.  If  I  had  not  I 
wouldn't  have  passed  my  notes.  Gretzer  tried  the  machine 
after  he  came  out  We  had  Mr.  Kerwin's  team.  Mr. 
Kerwin  happened  to  drive  in  before  we  got  through  and 
drove  right  along  on  the  same  swath  and  took  up  a  good 
deal  of  grain  that  we  left.  The  agent  had  got  Mr.  Kane 
to  drive  the  machine  with  a  heavier  team  than  I  had.  He 
said  my  team  was  too  light.  He  told  Mr.  Kane  to  drive 
the  machine  out  on  the  prairie  and  leave  it,  and  I  said 
nothing.  The  agent  was  the  one  that  tested  it  then.  I 
claimed  that  I  had  tested  it  in  three  or  four  fields  before 
he  got  there. 

Patrick  Kerwin,  being  sworn,  testified  as  folfows: 

I  have  resided  in  Spring  Bank  precinct  since  '71  or  '72. 
I  am  acquainted  with  the  parties  to  the  suit  and  have  seen 
the  reaper.  I  think  I  was  in  Mr.  Kane's  field  once  when 
it  was  tried.  I  guess  they  were  at  work  there  before  noon 
trying  to  make  it  work;  but  they  could  not  get  the  ma- 
chine to  work.  I  understood  it  was  to  do  as  good  work 
as  the  McCormick.  I  think  Mr.  Gretzer  came  for  me  and 
wanted  me  to  bring  over  the  McCormick  and  see  if  it 
would  cut  the  grain.  I  think  he  had  Mr.  E^ne  drive 
Mandeville's  team.  I  followed  him  and  cut  right  along 
on  the  same  ground  and  cut  the  swath  at  one  side  that  he 
run  over  entirely.  At  the  other  side  of  the  field  it  cut  as 
clean  as  any.  When  the  wind  blew  against  it  it  would  do 
good  work,  but  if  the  wind  wasn't  blowing  against  it  it 
would  not  work  at  all. 

After  a  while  Gretzer  asked  me  if  I  would  let  him  have 
my  team.  He  said  he  thought  Mandeville's  team  was  too 
light     We  hitched  on  my  team  and  I  walked  aloug  with 
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Gretzer,  and  Kane  drove  after.  We  went  along  with  it  a 
round.  He  came  back  and  told  him  to  unhitch,  that  he 
was  through.  He  didn't  tell  me  to  take  it  out  on  the 
prairie,  they  drove  it  out.  The  McCormick  did  the  best 
work,  the  other  machine  didn't  do  any  work  in  fact. 

CROSS-EXAMINATION. 

The  Knowlton  machine  cut  one  way,  but  not  the  other. 
The  reason  was  the  wind  blew  pretty  strong  from  the 
north  and  blew  the  grain  right  on  the  platform.  When 
it  was  going  against  the  wind  it  would  cut  clear.  When 
going  the  other  way  it  would  gather  under  the  reel,  and 
would  not  cut  It  seemed  that  day  that  it  took  the  wind 
to  get  it  to  cut  clean.  The  McCormick  would  cut  against 
the  wind  as  with  it.  I  saw  the  two  machines  work  to- 
gether. I  am  not  acquainted  with  the  Knowlton  machine 
except  that  one,  I  never  seen  one  used  before.  I  think  I 
saw  one  at  a  distance.  The  McCormick,  Buckeye,  and 
Woods's  are  generally  used  in  my  section.  Gretzer  was 
there  all  the  time.  I  don't  know  what  he  did  say.  He 
said  the  machine  wouldn't  suit  him.  I  don't  know  what 
he  did  do  with  the.  machine.  He  left  the  machine  on  the 
prairie.  This  I  seen.  I  didn't  see  the  machine  until  I 
was  sent  tor.  I  have  heard  they  were  cutting  in  other 
fields.  Previous  to  this  time  I  seen  it  cutting  in  light  and 
heavy  grain.  It  didn't  act  better  than  the  McCormick  in 
heavy  grain.  If  the  wind  blew  it  in  the  platform  it  did 
good  work.  I  don't  think  it  was  tried  on  a  calm  day. 
That  was  all  the  trial  I  ever  seen. 

I  understood  Gretzer  was  working  for  Peavey  setting 
up  machines.  I  have  known  him  for  years  previous.  His 
occupation  was  setting  up  machines,  and  although  Gretzer 
did  not  say  anything  about  taking  the  machine  away  that 
I  heard,  he  had  said,  '^  Take  it  out  of  the  field,  that  he 
wouldn't  ask  any  man  to  use  it."  He  made  no  reply  to 
Mandeville  when  he  told  him  to  take  it. 
5 
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I  am  pretty  sure  I  seen  a  Knowlton  machiDe  work  on 
the  Dakota  bottom  at  a  distaDoe.  I  don't  know  how  it 
worked.  I  heard  everything  that  passed  between  Man- 
deville  and  Gretzer  in  my.  pasture.  I  didn't  drive  the 
machine;  they  had  my  team.  Mandeville  told  Gretzer 
to  take  the  machine  away.  Gretzer  made  no  repl^.  He 
told  me  thai  the  machine  wonldn't  suit  him.  I  do  not 
know  what  he  done  with  the  machine.  It  was  drove  ont 
on  the  head  land  and  left  there. 

Steven  Kane,  being  sworn,  testified  as  follows : 
I  am  a  resident  of  Dixon  county^  Nebraska.  Was  pres- 
ent at  a  trial  of  a  Knowlton  reaper  sold  to  Mandeville. 
Mr.  Mandeville  got  the  machine  I  think  a  few  days  before 
and  tried  it  for  two  or  three  hours^  and  I  think  the  ma- 
chine passed  through  the  grain  and  wouldn't  cut  it,  and  I 
think  he  went  to  Sioux  City  to  get  some  one  to  come  out 
and  fix  the  machine  so  it  would  run.  I  think  Gretzer  and 
Mandeville  came  out  on  Monday,  and  Gretzer  and  I  went 
to  the  machine  and  looked  it  over^  and  he  said  he  didn't 
think  there  was  anything  wrong  with  it.  He  tinkered 
around  awhile.  I  don't  know  what  he  done  with  it  Af- 
ter we  had  done  we  hitched  Mandeville's  team  on  it.  The 
team  was  a  very  light  one  and  the  machine  wouldn't  work. . 
Gretzer  said  he  thought  the  team  was  too  light  to  keep  up 
the  speed.  We  sent  for  Mr.  Kerwin  and  his  team  and 
the  McCormick  mower.  That  was  the  understanding — 
the  machine  was  to  do  as  good  work  as  the  McCormick. 
Mr.  Kerwin  came  there  with  the  machine  and  followed 
around  and  took  up  lots  of  grain  that  the  Knowlton  ma- 
chine left.  Gretzer  I  think  appointed  me  to  drive  the 
team  of  Kerwin  to  the  Knowlton  machine  at  the  same 
speed  the  McCormick  was  drove,  and  I  done  that  as  near 
as  I  could.  The  Knowlton  machine  did  not  do  good 
work.     It  run  over  the  grain  considerably.      When  the 


JULY  TERM,  1886.  67 

KnowltoQ  T.  MandevUle. 

wind  blew  the  grain  on  the  sickle  bar  it  would  cut  it,  but 
when  the  wind  blew  it  away  it  would  run  over  it.  After 
we  tried  to  test  the  machine  it  was  drove  out  on  the  prai- 
rie and  left.  I  cannot  say  whether  it  was  Maudeville  or 
Gretzer  that  ordered  me  to  take  the  machine  out  there. 
I  think  Mandeville  ordered  me  to  drive  the  machine  out 
on  the  prairie.  I  did  not  hear  Gretzer  express  any  opin- 
ion about  the  machine. 

CROeS-EXAMINATION. 

I  have  known  Mandeville  about  ten  years.  I  knew 
him  at  Sioux  City.  He  was  working  at  days  work  there. 
I  didn^t  see  the  machine  when  he  brought  it  home.  I 
don't  know  how  hard  the  wind  was  blowing.  It  was  a 
pretty  fair  gale,  not  a  very  strong  wind — it  was  quite  a 
breeze.  You  know  it  always  blows  a  pretty  good  breeze 
on  the  prairie.  It  was  blowing  quite  a  little  gale.  We 
did  not  try  the  McCormick  at  the  same  time.  I  don't 
know  if  the  wind  was  blowing  as  hard  as  when  we  tried 
the  Knowlton  machine.  I  think  it  was.  The  McCormick 
cut  clean.  We  tried  them  as  near  together  as  we  could. 
I  unhitched  from  one  and  hitched  to  the  other. 

The  defendant  rested. 

The  plaintiff,  to  sustain  the  issues  on  his  part,  offered 
and  read  in  evidence  the  deposition  of  Steven  Gretzer  as 
follows : 

I  am  88  years  of  age.  Reside  in  Council  Bluffs,  Iowa. 
Am  a  traveling  salesman.  Am  acquainted  with  the  parties 
to  this  suit.  I  met  Mr.  Knowlton  once  in  Sioux  City  and 
met  Mandeville  at  his  place  in  Dakota  county.  Neb.  I 
was  sent  there  by  Mr.  Peavey,  who  was  agent  for  Knowl- 
ton's  New  Manny  reaping  and  mowing  machines  and  har- 
vesters. I  have  had  some  four  years'  experience  in  selling, 
handling,  testing,  and  using  reaping  machines  from  the 
ye^rs  1876  to  1880,  and  my  experience  has  been  with  sev- 
eral reaping  machines  in  handling  and  testing  said  ma- 
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chines,  and  have  a  knowledge  from  using,  testing  and 
handling  reaping  machines.  At  the  time  of  my  visit  to 
defendant  I  was  traveling  salesman  or  canvasser  for  reap- 
ers and  other  agricultural  implements  for  Peavey  Bros., 
who  sold  the  machine  to  the  defendant.  I  was  sent  there 
by  Peavey  Bros,  to  see  the  machine  work.  I  examined 
the  machine  as  to  material,  workmanship,  Condition,  and 
quality  and  found  it  all  right.  I  tested  the  machine  in 
grain  with  a  McCormick  machine.  Part  of  the  grain  was  * 
thick  and  heavy  and  part  of  it  was  very  light.  The 
Knowlton  machine  did  not  cut  so  well  in  the  very  light 
grain,  but  cut  much  better  in  the  heavier  grain,  and  on 
the  whole  did  better  work  than  the  McCormick.  There  was 
no  defect  in  the  machine.  Peavey  Bros,  have  sold  hundreds 
of  these  machines,  and  all  have  given  satisfaction,  and  this 
one  sold  to  defendant  was  as  good  in  workmanship  and 
material  as  the  others.  I  know  of  no  good  reason  why 
the  machine  would  not  do  good  work.  It  did  good  work 
when  I  tested  it.  I  know  the  warranty  given  on  the 
sale  of  these  machines,  and  this  one  fully  complied  with 
it  When  I  left  the  defendant's  place  he  stated  he  would 
not  keep  the  machine  and  pay  for  it  even  if  it  did  work, 
PlaintiflF  rested. 

defendant's  kebutting  testimony. 

Patrick  Kerwin : 

I  heard  the  deposition  of  Gretzer,  and  observed  that 
portion  relating  to  the  working  of  the  machine.  I  had  a 
conversation  with  Gretzer  in  regard  to  the  working  of  the 
machine.  He  told  me,  as  near  as  I  can  remember,  that  it 
was  the  only  one  he  had  ever  had  anything  to  do  with 
that  he  could  not  get  to  work  pretty  well.  He  also  told 
me  that  this  machine  would  not  work— ^that  it  would  not 
suit  him. 

Steven  Kane : 

I  heard  the  deposition  read.     I  heard  the  portion  of  it 
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felating  to  the  working  of  the  machine.  I  did  not  hear 
the  conversation  between  him  and  Mr.  Kerwin.  I  heard 
Mr.  Kerwin  ask  him  what  he  thought  of  the  machine  and 
he  said  the  machine  wouldn't  suit  him.  That  was  all  I 
heard. 

The  foregoing  is  all  of  the  evidence  offered  or  intro- 
duced by  either  party  on  the  trial  of  t^ie  cause. 

The  court  on  its  own  motion  gave  to  the  jury  the  fol- 
lowing instructions : 

1.  The  defendant  having  admitted  the  execution  and 
delivery  of  the  .notes  sued  on,  it  devolves  upon  him  to 
prove  his  defense  by  a  fair  preponderance  of  all  the  testi- 
mony. 

2.  When  a  party  sells  to  another  a  machine  to  do  cer- 
tain work,  there  is  an  implied  warranty  that  it  will  do  the 
work  for  which  it  is  intended,  in  a  good  and  workmanlike 
manner,  even  in  the  absence  of  an  express  warranty. 

3.  If  you  find  that  the  reaper  did  not  do  good  work, 
or  failed  to  work  as  warranted,  and  that  the  reaper  was 
taken  back  by  the  plaintiff,  then  the  defendant  was  enti- 
tled to  a  return  of  his  notes,  and  you  will  find  for  the  de- 
fendant. 

4.  If  you  find  from  the  testimony  that  the  plaintiff 
warranted  the  reaper  to  do  as  good  work  as  the  McCor- 
mic  reaper,  and  that  it  did  not  do  as  good  work,  and  that 
the  defendant  returned  the  machine  to  the  plaintiff  after 
giving  it  a  fair  trial,  then  you  will  find  for  the  defendant. 

5.  If  you  find  from  the  testimony  that  the  defendant 
gave  the  plaintiff  an  opportunity  to  put  the  machine  in  or- 
der and  test  it,  and  that  after  such  test  or  trial  the  plain- 
tiff, through  his  agent,  failed  to  make  the  machine  do 
good  work,  and  that  plaintiff  ordered  the  defendant  to  de- 
liver the  machine  at  a  certain  place,  and  that  the  defend- 
ant did  so  deliver  the  machine  at  said  place,  then  the 
plaintiff  cannot  recover  in  this  action,  and  you  will  find 
for  the  defendant. 
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6.  But  if  the  jury  find  from  the  testimony  that  the 
machine  was  not  warranted,  or  that  it  did  do  good  work» 
or  that  the  machine  was  not  returned,  as  explained  in  these 
instructions,  then  you  will  find  for  the  plaintiff. 

7.  If  you  find  for  the  plaintiff  you  will  find  the  amount 
due  upon  the  notes  with  interest,  and  assess  their  damages 
in  the  amount  claimed  in  the  petition. 

8.  If  you  find  for  the  defendant  you  will  so  say  by 
your  verdict. 

To  the  giving  of  numbers  2,  3,  4,  5,  and  6,  plaintiff  ex- 
cepts. 

The  following  instructions  were  given  at  the  request  of 
the  plaintiff. 

2.  The  jury  are  instructed  that  the  fact  of  Gretzer  be- 
ing employed  by  F.  Peavey  to  repair  and  set  up  the  machine 
did  not  make  him  an  agent  of  plaintiff  to  receive  the- ma- 
chine. 

Modified  by  the  court  with  the  addition :  That  if  the 
acts  of  said  Gretzer  were  af&rmed  and  accepted  by  plaintiffs 
or  their  agents,  or  if  Peavey's  agency  necessitated  the  em- 
ployment of  others,  and  he  did  so  employ,  then  the  plain- 
tiff is  bound  by  the  acts  of  such  agents  within  the  scope  of 
the  agency. 

3.  The  jury  are  instructed  that  the  only  evidence  in  re- 
gard to  a  return  of  the  machine  is,  that  one  Gretzer,  who  was 
in  the  employ  of  Frank  Peavey,  went  to  defendant's  place 
of  residence  and  examined  said  machine,  and  the  evidence 
shows  that  an  attempt  was  made  to  turn  the  machine  over 
to  this  party.  In  order  to  avail  the  party  as  a  defense,  the 
evidence  must  not  only  show  that  the  machine  was  turned 
over  to  this  man,  but  it  must  further  show  that  he  was 
authorized  to  receive  the  same  for  plaintiff,  and  if  the  proof 
fails  to  show  that  he  was  authorized  to  receive  the  same  by 
plaintiff,  then  this  will  not  be  any  defense,  and  plaintiff 
will  be  entitled  to  recover. 
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Modified  by  the  court  as  follows:  That  if  Peavey  after- 
wards recognized  such  return,  then  plaintiff  is  bound  by  it. 

4.  The  jury  are  instructed  that  a  delivery  of  the  ma- 
chine to  a  workman  employed  by  plaintiff^s  agent,  is  not 
a  return  of  the  same  to  the  plaintiff. 

Modified  by  the  court  as  follows :  Unless  the  plaintiff's 
agent  who  sold  the  machine  accepted  such  return  or  recog- 
nized such  return. 

That  portion  of  the  above  instructions  that  are  numbered 
2,  3,  and  4,  asked  for  by  plaintiff,  which  are  printed  in 
italics,  was  added  by  the  court  as  a  modification  of  the 
same,  and  to  the  modification  thereof  the  plaintiff  duly  ex- 
cepted. 

The  following  instruction  was  asked  by  the  plaintiff 
and  refused  by  the  court,  to  the  refusal  to  give  which  plain- 
tiff duly  excepted: 

The  jury  are  instr'bcted  that  if  the  defendant  purchased 
the  machine  without  an  express  warranty  from  the  plain- 
tiff^ he  bought  the  same  at  his  own  risk,  and  plaintiff  is  not 
liable  for  defects  in  the  machine. 

The  jury  rendered  the  following  verdict: 

We,  the  jury,  duly  impaneled  and  sworn  in  the  above 
cause,  do  fiind  for  the  defendant,  John  Mandeville. 

L.  G.  Wright, 

Foreman. 

It  will  be  observed  that  the  testimony  tends  to  show  that 
Peavey  was  the  agent  of  the  plaintiff;  that  he  warranted  the 
machine  in  question  to  do  as  good  work  as  the  McCormick, 
and  that  if  it  failed  to  do  so  the  defendant  was  not  to  keep 
it;  that  the  machine  in  fact  did  not  do  as  good  work  is 
clearly  established.  It  will  be  observed  that  Mr.  Gretzer, 
while  testifying  generally  to  the  good  quality  of  the  ma- 
chine, fails  to  deny  certain  things  attributed  to  him  by  the 
witnesses,  which  are  material  in  the  case.  Neither  does 
Mr.  Peavey  deny  that  he  offered  the  defendant  two  dollars 
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to  return  the  machine,  nor  any  of  the  conversation  which 
the  defendant  testifies  he  had  with  him.  Many  of  the 
material  facts  sworn  to  by  the  defendant  and  his  witnesses 
therefore  stand  admitted.  There  is,  therefore,  not  only 
sufficient  testimony  to  sustain  the  verdict,  but  the  jury 
would  not  have  been  justified  in  returning  a  diflFerent  one. 
The  second  instruction  given  by  the  court  on  its  own  motion 
was  not  required  by  the  issues  in  the  case  and  should  not 
have  been  given,  but  as  it  is  apparent  that  the  verdict  is 
the  only  one  that  should  have  been  rendered  under  the 
evidence,  it  will  not  be  set  aside. 

The  judgment  of  the  district  court  is  therefore  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 


"W.  H.  Dickenson  et  al.,  plaintiffs  in  error,,  v. 
The  State  of  Nebraska,  defendant  in  eioior. 

1.  Trial :  evidence  insufficient  to  sustain  finding.    Where, 

npon  the  trial  of  a  cause,  facts  are  proved  on  the  part  of  the 
plaintiff  by  parol  testimony  ^within  the  pleadings,  sufficient  to 
establish  the  plaintiff  *s  case  prima  facie,  and  none  of  such  testi- 
mony being  contradicted,  the  defendant  proves  by  record  evi- 
dence, also  within  the  pleadings,  such  facts  as  establish  a  com- 
plete defense,  snch  evidence  taken  together  will  not  sustain  a 
finding  for  the  plaintiff. 

2.  Beoogoizanee.    A  recognizance  for  the  appearance  of  an  ac- 

cused person  to  ansvrer  to  an  indictment  for  felony,  taken  before 
and  approved  by  an  officer  or  person  unauthorized  by  law,  or 
where  under  the  facts  of  the  case  the  taking  thereof  is  unauthor- 
ized by  law,  so  that  the  same  fails  to  be  binding  under  the 
statute,  Heldy  Also  to  be  void  as  a  common  law  obligation. 

Error  to  the  district  court  for  Saunders  county.     Tried 
below  before  Post,  J. 
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8.  H.  Somberger,  for  plaintiff  in  error,  cited:  State  v. 
CarotherSj  11  Iowa,  273.  Harris  v.  Simpsoriy  14  Am. 
Dec.,  104,  note.  State  v.  Dailj/j  14  01\io,  91.  Farley  v. 
Budd,  14  Iowa,  289.  PoweU  v.  State,  15  Ohio,  580. 
Morrow  v.  State,  5  Kan.,  565.  Crocker  on  Sheriffs,  sees, 
127,  128.  Clark  v.  Cleveland,  6  Hill,  344.  WUliama  v. 
Shelby,  2  Oregon,  144.  Harris  v.  Simpson,  4  Littell  (Ky.)^ 
165. 

William  Leese,  Attorney  General  and  J.  B.  GUkeson,  for 
the  state,  cited :  Enyeart  v.  Davis,  1 7  Neb.,  228.  State  v. 
Cannon,  34  Iowa,  325.  Park  v.  Slate,  4  Georgia,  329. 
Archer  v.  Hart,  6  Florida,  237.  Adams  v.  Thompson,  18 
Neb.,  541.     Gudtner  v.  Kilpatrick,  14  Neb.,  347. 

Cobb,  J. 

This  action  was  brought  by  the  state  against  the  plain- 
tiffs in  error,  together  with  one  Doan  Benson,  on  a  criminal 
recognizance  given  by  them  conditioned  for  the  appearance 
of  the  said  Doan  Benson  at  the  October,  1882,  term  of  ihe 
district  court  for  Saunders  county,  to  answer  to  an  indict- 
ment preferred  against  him  and  his  certain  co-defendants, 
for  the  crime  of  burglary.  Proce&s  being  served  only  upon 
the  plaintiffs  in  error,  they  made  their  jpint  answer  in  the 
Ksaae,  setting  up  various  grounds  of  defense.  A  trial  was 
had  to  the  court  (a  jury  being  waived)  which  found  for  the 
plaintiff,  and  thereupon,  after  overruling  a  motion  for  a 
Dew  trial  on  the  part  of  the  defendants,  a  judgment  was 
rendered  for  the  plaintiff  for  the  sum  of  $556  together  with 
<x>sts.  And  thereupon  the  cause  was  brought  to  this  court 
by  petition  in  error. 

There  are  eight  errors  assigned  in  the  petition  in  error, 
but  it  is  not  deemed  necessary  to  state  them  in  detail  here. 
It  appears  from  the  bill  of  exceptions  that  on  the  8th  day 
of  March,  1882,  upon  the  complaint  of  Anscm  W.  Han- 
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cock,  a  warrant  was  issued  by  the  county  judge  of  Saun- 
ders county  for  the  arrest  of  Doan  Benson,  the  principal  de- 
fendant in  the  action  in  the  court  below,  together  with  three 
others,  for  the  crime  of  burglary.  On  the  same  day,  the  said 
warrant  having  been  placed  in  the  hands  of  C.  M.  Pickett 
(whether  sheriff,  constable,  or  person  specially  appointed 
to  serve  the  same,  does  not  appear),  the  defendants  were  ar- 
rested and  brought  before  the  said  county  judges  for  exam- 
ination. The  said  examination  was  at  the  defendants'  re- 
quest continued  to  the  14th  day  of  the  same  month,  and 
the  said  defendants  entered  into  bonds  with  security  for 
their  appearance  on  the  said  adjourned  day.  On  the  14tb 
day  of  March,  at  the  hour  appointed,  the  said  Doan  Benson 
and  one  of  his  co-defendants  appeared  before  the  said  county 
judge,  waived  a  preliminary  hearing,  and  entered  into  bond, 
with  approved  security  in  the  sura  of  $500,  for  their  ap- 
pearance before  the  district  court  of  said  county  at  the  next 
term  thereof,  etc.  At  the  next  term  of  said  district  court, 
to- wit,  on  the  8th  day  of  April,  1882,  the  said  Doan  Ben- 
son, together  with  his  co-defendants  in  the  proceedings 
above  stated,  having  been  jointly  indicted  by  the  grand  jury 
of  Saunders  county  for  the  crime  of  burglary,  the  same  be- 
ing the  same  burglary  for  which  they  had  been  arrested 
and  held  to  bail  by  the  said  county  judge  as  above  stated, 
appeared  in  the  said  district  court  personally  as  well  as  by 
counsel,  were  arraigned,  and  severally  pleaded  not  guilty  to 
the  said  indictment.  Thereupon  one  of  the  co-defendants 
of  the  said  Doan  Benson  elected  to  take  a  several  trial,  was 
put  upon  his  trial,  and  tried  upon  the  said  indictment  be- 
before  the  said  court  and  a  jury.  The  said  jury  failed  to 
agree  upon  a  verdict  in  said  cause,  were  discharged  by  the 
court,  and  thereupon,  as  appears  by  the  record  and  jour- 
nal entry  in  said  cause,  it  was  "further  ordered  by  the 
court  that  the  defendants  *  *  Doan  Benson  *  *  *  *  *^ 
and  *  *  be  held  to  bail  in  the  sum  of  five  hundred  dollars 
each  for  his  appearance  at  the  first  day  of  the  next  term  of 
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this  oourt  to  answer  the  charge  against  him,  and  in  default 
thereof  that  they  be  committed  to  the  custody  of  the  sheriff. 
And  thereupon  the  said  defendants  *  *  with  *  *  *  *  as 
his  surety,  Doan  Benson  with  W.  H.  Dickinson  and  H.  H. 
Dorsey  as  his  surety  *  *  *  with  *  *  and  *  *  as  his 
surety  and  *  *  *  with  *  *  and  *  *  as  his  surety,  and 
entered  into  recognizance  in  adcordance  with  the  above  or- 
der and  this  cause  is  continued/^  It  further  appears  that 
the  said  Doan  Benson  did  not  appear  at  the  next  term  of 
the  district  court  held  in  and  for  said  county  to  answer 
said  indictment,  but  wholly  made  default,  whereupon  his 
default  was  regularly  entered. 

The  petition,  after  alleging  the  finding  of  the  indictment 
by  the  grand  jury  of  Saunders  county  against  the  said 
Doan  Benson  and  his  co-defendants  and  the  returning  of 
the  same  into  the  said  court,  proceeds  as  follows :  **  And 
thereupon  a  capias  was  duly  issued  for  the  arrest  of  the 
said  Doan  Benson  and  placed  in  the  hands  of  C.  E.  Lilli- 
bridge,  the  sheriff  of  said  county  of  Saunders ;  and  at  the 
said  time  an  order  was  duly  made  by  said  court  that  the 
bail  of  the  said  Doan  Benson  be  fixed  at  the  sum  of  five 
hundred  dollars,  and  the  said  C.  E.  Lillibridge,  shei'iff  as 
aforesaid,  by  virtue  of  said  capias,  thereupon  duly  arrested 
the  said  Doan  Benson,  and  took  him  into  custody  and  re- 
tained him,  the  said  Doan  Benson,  in  custody  until  the 
13th  day  of  April,  1882,  on  which  day,  while  the  said  Doan 
Benson  was  yet  in  the  custody  of  the  said  C.^E.  Lillibridge 
as  aforesaid  and  during  the  vacation  of  said  court,  the  said 
Doan  Benson  as  principal,  and  the  said  defendants,  W.  H. 
Dickenson  and  H.  H.  Dorsey  as  sureties,  by  virtue  of  said 
order  of  the  court  duly  entered  into  a  recognizance  to  the 
state  of  Nebraska  "  etc.  This  petition  was  drawn  under 
the  provisions  of  §§  430  to  433  inclusive  of  chap.  XLL 
of  the  criminal  code,  which  provides  as  follows : 

"  Sec.  430.  When  any  person  shall  have  been  indicted 
for  a  felony,  and  the  person  so  indicted  shall  not  have  been 
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arrested  or  recognized  to  appear  before  the  court,  the  court 
may  at  their  discretion  make  an  entry  of  the  cause  on  their 
journal,  and  may  order  the  amount  in  which  the  party  (in- 
dicted) may  be  recognized  for  his  appearance  by  any  offi- 
cer charged  with  the  duty  of  arresting  him. 

''Sec.  431.  The  clerk  issuing  the  warrant  on  such  an 
indictment  shall  indorse  thereon  the  sum  in  which  the  re- 
cognizance  of  the  accused  was  ordered  as  aforesaid  to  be 
taken. 

"  Sec.  432.  The  officer  chained  with  the  warrant  afore- 
said shall  take  the  recognizance  of  the  party  accused  in  the 
sum  ordered  as  aforesaid^  together  with  good  and  sufficient 
sureties,  conditioned  for  the  appearance  of  the  accused  at 
flie  return  of  the  writ  before  the  court  out  of  which  the 
same  issued ;  and  such  officer  shall  return  such  recognizance 
to  the  said  court,  to  be  recorded  and  proceeded  on  as  pro- 
vided in  this  code.'* 

The  case  made  by  the  pleading  is  doubtless  good  under 
the  statute  above  quoted;  but  does  the  evidence  sustain 
the  pleading?  In  reviewing  the  evidence  so  far  as  may 
be  deemed  necessary,  it  may  be  proper  to  revert  to  the 
point  made  in  sundry  modifications  of  form  by  the  plain- 
tiflF  in  error,  based  upon  the  overruling  of  his  objections  by 
the  court  to  the  evidence  offered  by  the  state:  1st  The 
plaintiff  in  error  complains  of  the  overruling  by  the  court 
of  his  objection  to  the  admission  in  evidence  "  of  that  part 
of  the  deposition  of  8.  G.  Chany  which  appears  on  the  face 
of  said  deposition  to  have  been  taken  on  the  8th  day  of 
May,  1884."  By  reference  to  the  record  it  appears  that 
when  this  de]>osition  was  offered  on  trial  counsel  objected 
to  it  on  the  ground  that  it  was  ^'  irrelevant,  incompetent, 
immaterial,  and  not  the  best  evidence."  But,  in  the  brief, 
counsel  endeavors  to  sustain  this  point  of  the  petition  in 
error  on  the  ground  that  this  deposition  was  introduced  for 
the  purpose  of  contradicting  the  record.  At  the  time  that 
this  deposition  was  offered  it  was  clearly  inadmissible.    In 
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connection  with  the  testimony  sabsequently  introduced  of 
the  service  and  loss  of  the  capias  which  said  Cbany  testi* 
fied  in  the  said  deposition  to  having  theretofore  issued,  and 
upon  which,  upon  the  theory  of  the  plaintiff  in  the  court 
below,  the  said  Benson  was  arrested,  the  deposition  was 
admissible ;  and  had  it  been  excluded  when  the  objection 
of  plaintiff  in  error  was  made  it  would  doubtless  have  been 
afterwards  re-offered  and  properly  admitted.  No  error 
can  therefore  be  now  predicated  upon  its  admission,  even 
at  a  point  of  time  and  stage  of  the  proceedings  when,  as 
we  have  above  stated,  it  was  inadmissible ;  and  the  objeo 
tion  that  it  contradicts  the  record  cannot  be  sustained,  for 
the  reason  that  as  the  case  was  presented  in  the  court  be- 
low it  comes  before  the  record,  and  in  its  absence  may  have 
been  deemed  sufficient  to  prove  so  much  of  the  plaintiff's 
cause  of  action  as  depended  upon  the  arrest  of  the  said 
Benson  after  the  adjournment  of  court.  But  little  need  be 
said  of  the  second,  third,  fourth,  fifth,  and  sixth  points  pre- 
sented in  the  bill  of  exceptions.  Upon  the  theory  of  the 
case  as  presented  by  the  state,  ignoring  the  facts  that  the 
defendant  Benson  had  been  arrested  and  brought  before 
the  county  judge ;  that  he  had  entered  into  a  recognizance 
for  his  appearance  at  the  district  court ;  that  he  had  so  ap* 
peared,  and  upon  the  return  of  the  indictment  against  him 
had  been  arraigned,  and  had  plead  thereto,  the  matters 
embraced  in  these  points  were  free  from  error. 

This  brings  us  to  the  consideration  of  the  two  last  points, 
numbered  respectively  seven  and  eight,  and  are  as  follows: 

^'7.  The  court  erred  in  overruling  a  motion  of  the 
plaintiff  in  error  for  a  new  trial. 

'^  8.  The  court  erred  in  finding  for  and  giving  judg* 
ment  in  favor  of  the  defendant  in  error.'' 

These  two  assignments  may  be  considered  together.  As 
above  stated,  the  petition  of  the  plaintiff  clearly  states  a 
cause  of  action  under  the  provisions  of  the  statute*  herein- 
above quoted;  and  I  think  the  evidence  produced  at  the 
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trial  on  the  part  of  the  state  was  sufficient  while  standing 
alone  to  have  warranted  a  finding  and  judgment  for  the 
plaintiff. 

But  the  defendants  produced  and  introduced  in  evidence 
the  record  of  the  district  court  of  Saunders  county,  con- 
taining the  return  to  said  court  by  the  county  judge  of 
said  county  of  the  proceedings  before  him  whereby  the 
«aid  Doan  Benson  was  arrested,  on  a  warrant  issued  by 
said  county  judge  on  the  8th  day  of  March,  1882,  for  the 
said  crime  of  burglary ;  that  the  examination  of  said 
Doan  Benson  upon  said  charge  was  by  the  said  county 
judge  continued  to  the  14th  day  of  the  said  month ;  that 
on  said  last  mentioned  day  the  said  Doan  Benson  waived 
an  examination  before  said  county  judge,  and  together  with 
tin  approved  security  entered  into  a  recognizance  for  his 
appearance  before  the  district  court  in  and  for  said  county 
at  the  next  term  thereof,  to-wit,  on  the  3d  day  of  April, 
1882;  also  the  said  defendants  produced  and  introduced 
in  evidence  on  the  said  trial  the  record  of  the  said  district 
court  of  a  day  of  the  term  thereof  of  April,  1882,  to-wit, 
the  8th  day  of  April  of  said  year,  whereby  it  appears  that 
on  said  day  the  motion  of  the  said  Doan  Benson  and  his 
co-defendants  to  quash  the  indictment  found  against  them 
for  burglary  was  overruled.  Whereupon  the  said  defend- 
ants, including  the  said  Doan  Benson,  were  arraigned,  and 
severally  plead  not  guilty  to  each  count  of  the  indictment, 
and  each  declared  themselves  ready  for  trial. 

While,  as  I  have  above  stated,  the  evidence  introduced 
on  the  part  of  the  state  was  prima  facie  sufficient  to  bring 
the  case  within  the  provisions  of  the  statute,  it  is  equally 
true  that  the  above  cited  evidence  introduced  on  the  part 
of  the  defendants  takes  it  out.  The  only  question  which 
remains  then  is,  whether  the  court,  having  before  it  one 
line  of  parol  evidence  proving  the  plaintiff's  case,  and  an- 
other independent  line  of  evidence  furnished  by  its  own 
records  disproving  many  of  the  essential  facts  of  the  plain- 
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tiff's  case  necessary  to  its  right  to  recover,  could  find  for 
the  plaintiff;  or  rather,  having  so  found,  is  this  court, 
under  the  law  and  rules  governing  appellate  proceedings, 
bound  by  such  finding? 

This  is  not  a  case  of  conflicting  evidence^  but  rather  one 
of  conflicting  theories,  one  of  which  is  proven  by  a  chain 
of  superior,  i.e.,  record  evidence,  and  the  other  by  oral 
testimony.  These  two  theories  are  not  entirely  inconsist* 
ent  with  each  other.  It  is  possible  that  although  Benson 
had  been  arrested  on  complaint  of  Hancock  and  brought 
before  the  county  judge  on  a  charge  of  burglary,  had 
waived  such  examination  and  entered  into  a  recognizance 
with  security  for  his  appearance  at  the  next  term  of  the 
district  court ;  that  he  had  appeared  before  said  district 
court,  been  arraigned  and  plead  to  the  indictment  then 
found  against  him,  and  then  stood  in  said  court  ready  for 
trial,  even  then,  that  a  capias  may  have  been  issued  for  his 
arrest  and  placed  in  the  hands  of  the  sheriff.  But  that 
would  not  bring  the  case  within  the  sections  of  statute 
above  quoted.  The  authority  there  granted  to  the  sheriff 
or  other  oflScer  (charged  with  the  duty  of  arresting  a  per- 
son indicted  for  a  felony)  to  take  the  recognizance  of  such 
accused  party,  clearly,  by  the  language  as  well  as  the  spirit 
of  the  statute,  depends  upon  the  fact  that  such  indicted 
person  has  not  been  arrested  or  recognized  to  appear  be- 
fore the  court.  In  the  case  at  bar  the  indicted  person  had 
not  only  been  both  arrested  and  recognized  to  appear  be- 
fore the  court,  but  had  actually  appeared  and  plead  to  the 
indictment  and  stood  ready  for  trial  during  the  entire  term 
of  court.  Under  such  state  of  case  the  statute  has  not 
empowered  the  district  court  to  throw  the  responsibility  of 
taking  bail  upon  the  sheriff,  either  by  direct  or  indirect 
means.  Neither  would  sound  policy  permit  such  power 
to  be  conferred. 

This  proceeding  in  error  is  brought  by  the  securities  on 
the  recognizance  alone,  so  if  they  are  liable  at  all  they  are 
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liable  stricti  juris,  liable  of  record,  and  we  have  seen  that 
the  record  made  against  them  was  made  bjr  an  officer,  who 
under  the  circumstances,  as  shown  bj  the  record,  was  un- 
authorized by  law  to  make  it. 

Had  the  cause  in  the  court  below  been  tried  to  a  jury, 
it  would  have  been  the  duty  of  the  court,  upon  proper  re- 
quest, to  have  instructed  the  jury  to  find  their  verdict  on 
the  theory  proved  by  the  record  rather  than  that  of  the 
parol  evidence.  Of  this,  I  think,  there  can  be  no  doubt. 
A  jury  being  waived  and  the  cause  tried  to  the  court,  it 
should  have  followed  the  same  line  in  making  its  finding. 
In  failing  to  do  so,  I  think  the  court  erred. 

2.  It  is  contended  on  the  part  of  the  defendant  in 
error,  that  as  the  ^'  action  is  founded  on  an  obligation  vol- 
untarily entered  into  and  solemnly  acknowledged,  and  for 
a  valuable  consideration  (the  liberty  of  the  accused)"  etc., 
'^  it  is  a  binding  obligation,  whether  the  sheri^T  had  author- 
ity to  take  it  or  not/'  In  other  words,  that,  conceding  that 
the  recognizance  was  taken  without  authority  of  law  on 
the  part  of  the  officer  taking  it,  still  it  is  binding  as  a  com- 
mon law  obligation  and  may  be  enforced.  I  have  carefully 
examined  the  numerous  cases  cited  by  counsel  on  either 
side  upon  this  proposition.  I  find  two  cases,  and  only  two, 
in  which  it  is  squarely  held  that  a  recognizance,  taken 
without  authority  in  a  criminal  case,  may  be  enforced  as  a 
common  law  bond :  these  are,  The  State  v.  Gannon^  34 
Iowa,  325 ;  and  Dennard  et  al.  v.  The  Staie,  2  Georgia, 
187.  Neither  of  these  cases  is  reasoned  at  all,  nor  does 
the  Iowa  case  cite  a  single  authority.  The  Georgia  case 
cites  three  very  old  English  and  one  South  Carolina  case; 
the  former  involving  questions  of  obligation  between  in- 
dividuals, and  the  latter  a  bond  for  the  support  of  a  bas- 
tard. From  these  and  other  authorities  it  is  well  settled, 
that  in  matters  between  individuals,  a  bond  or  other  obli- 
gation, given  by  one  to  the  other  upon  a  lawful  and  ade- 
quate consideration,  although  such  bond  or  obligation  may 
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be  deficieDt  in*  matter  of  form,  or  in  the  manner  and  time 
of  its  execation,  acknowledgment,  delivery,  or  filing,  yet 
where  it  is  sufficient  to  serve  its  beneficial  purpose  to  the 
party  at  whose  instance  or  for  whose  avail  the  same  is 
given,  it  will  be  held  binding  according  to  its  terms.  But 
I  do  not  think  that  these  authorities  apply  to  a  case  like 
the  one  at  biir.  Most  of  these  cases  arose  npon  appeal  or 
forthcoming  bonds,  where,  although  a  certain  sum  is  fixed 
as  a  penalty,  to  be  forfeited  upon  the  failure  of  the  party 
for  whose  benefit  the  obligation  is  given  to  prosecute  hia 
appeal,  etc.,  or  to  deliver  the  property,  yet  the  real  mea- 
sure of  damages — the  amount  for  which  judgment  is  ren- 
dered on  such  obligation — is  the  costs  of  suit,  or  the  value, 
use  of,  or  damage  to  such  property  within  the  limit  of  the 
penalty  named  in  such  bond  or  obligation,  and  with  no 
other  reference  to  it.  In  such  case,  the  cause  of  action  exists 
independent  of  the  bond  or  recognizance,  and  its  only 
office  is  to  fasten  liability  upon  the  surety;  but  in  the  case 
of  a  recognizauce  for  the  appearance  of  an  accused  person 
to  answer  to  an  indictment,  the  obligation  rests  primarily 
and  solely  upon  the  paper  itself;  and  the  amount  of  the 
judgment  is  fixed  and  (determined  by  the  penalty  named  in 
the  paper. 

The  law  does  not  fevor  penalties  or  forfeitures.  When 
exacted  the  authority  therefor  should  rest  upon  express 
law  and  not  upon  construction  or  implication. 

To  hold  that  an  unauthorized  person  may  accept  a  re- 
cognizance running  to  the  state  which  will  bind  the  person 
entering  into  it,  is  to  hold  that  one  private  unauthorized 
person  may  make  another  the  debtor  of  the  state,  a  propo- 
sition illogical  in  theory  and  dangerous  in  practice. 

While  I  desire  to  place  this  decision  rather  upon  prin- 
ciple than  upon  authority,  yet  it  must  be  admitted  that  the 
weight  of  authority  on  this  branch  of  tlie  case  is  with  the 
plaintiff  in  error. 

In  the  case  of  Powdl  v.  The  StatCy  15  Ohio,  579,  the 
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point  was  squarely  presented,  and  the  majority  of  the  court 
held  that  a  recognizance  taken  before  oneof  the  judges  of  the 
court  of  common  pleas — a  court  composed  of  three  judges — 
while  the  court  was  in  session^  was  void  as  well  at  common 
law  as  under  the  statute.  This  case  was  followed  with 
approval  in  the  latter  case  of  The  State  v.  Clark j  Id.,  595. 

The  case  of  Williams  v.  Shelbyy  2  Oregon,  144,  was  where 
Williams,  as  treasurer  of  the  county,  sued  Shelby  as  security 
on  a  bond  executed  by  him  for  the  appearance  of  one  Pat- 
terson to  answer  to  a  charge  of  felony.  The  bond  was 
taken  by  a  justice  of  the  peace,  and  it  appears  from  the 
opinion  that  there  being  no  law  then  in  force  in  that  state 
authorizing  justices  of  the  peace  to  take  such  bonds,  it  was 
held  by  the  circuit  court  void  as  a  statute  bond  but  valid 
as  a  common  law  undertaking.  Upon  error  to  the  supreme 
court  the  judgment  was  reversed.  Harris  v.  Simpson,  14 
Amer.  Dec.  101  (from  4  Litt.  Ky.),  is  a  case  in  point 
for  the  plaintiff  in  error,  but  is  valuable  chiefly  for  the  ex- 
haustive note  by  Judge  Freeman. 

This  court  is  now  called  upon  for  the  first  time  to  decide 
this  point,  and  while  conceding  great  weight  to  the  ail- 
ment and  authorities  cited  by  counsel  for  the  defendant  in 
error,  I  do  not  think  that  the  judgment  can  be  sustained. 
I  think  that  an  appellate  court  should  at  all  times  look  to 
the  substance  rather  than  to  the  form  of  the  proceedings  of 
the  court  below,  but  when  such  proceedings  are  so  deficient, 
either  in  form  or  authority,  that  they  cannot  be  sustained 
on  the  ground  intended  by  statute,  then  they  ought  to  fail. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Eeversed  and  bemanded. 

Maxwell,  Ch.  J.,  concurs. 

Reese,  J.,  having  been  of  counsel  in  the  court  below, 
did  not  sit. 
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D.  A.  Hale,  plaintiff  in  error,  v.  F.  P.  Wigton,  v-^  gg, 

DEFENDANT  IN  ERROR.  I  ^   ^' 

1.  Pleadings :  ambi^dmekt.  Where  the  filing  of  an  amended 
pleading  is  neoessaiy  to  enable  a  party  to  prove  any  cause  of 
action  or  matter  of  defense  in  his  case,  it  is  error  in  the  trial 
conrt  to  deny  the  application  of  such  party  to  file  such  amended 
pleading  at  any  time  after  the  filing  of  a  defective  pleading,  be- 
fore or  after  trial;  bat  otherwise,  where  such  amended  plead- 
ing is  not  necessary  to  the  admission  of  material  testimony. 

•2.      :       UNNECESSARY     WORDS     STRICKEN     OUT    ON    MOTION. 

Words  in  a  pleading,  other  than  the  formal  parts  thereof,  which 
are  not  necessary  as  the  foundation  of  pertinent  and  proper  tes- 
timony to  prove  the  action  or  defense  or  some  part  theteof,  of 
the  party  filing  such  pleading,  may  be  stricken  out  on  motion  at 
anytime  before  trial;  otherwise,  where  such  words  are  neces- 
sary as  a  foundation  for  such  testimony. 

•3.  Chattel  Mortgage:  foreclosure:  payment  pending 
sale:  lien  for  feed  and  care.  Where  8.  placed  a  chattel 
mortgage  executed  to  him  by  G.  M.  on  a  certain  horse  in  the  hands 
of  J.  M.  to  foreclose,  J.  M.  placed  the  horse  in  his  own  stable  to  be 
fed  and  cared  for,  and  proceeded  to  advertise  the  horse  for  sale 
on  foreclosure.  Pending  the  sale,  S.  M.,  a  personal  security  on 
the  note,  to  secure  which  the  mortgage  was  given,  tendered  to 
8.  the  amount  due  on  the  note  and  mortgage,  principal  and  in- 
terest. 8.  accepted  the  tender  and  delivered  up  to  8.  M.  the  note 
and  mortgage  and  ordered  J.  M.  to  proceed  no  farther  in  foreclos- 
ing the  mortgage.  Held^  That  J.  M.  had  no  lien  on  the  horse  for 
his  feeding  and  care.     [Maxwell,  Ch.  J.,  dissents.] 

Error  to  the  district  court  for  Madison  county.    Tried 
below  before  Crawford,  J. 

N,  A.  Rainbolt,  for  plaintiff  in  error. 

Wiffton  &  Whitham,  for  defendant  in  error. 

Cobb,  J.  , 

It  appears  from  the  record  in  this  case  that  the  action 
in  the  district  court  was  replevin,  brought  by  the  plaintiff 
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in  error  as  plaintiff  against  the  defendant  in  error  as  de- 
fendant, for  the  recovery  of  the  possession  of  a  horse.  A 
trial  was  had  to  the  court,  which  found  for  the  defendant: 
'^That  at  the  commencement  of  this  action  the  defendant 
had  a  special  property  in  the  horse  in  controversy  and  was 
entitled  to  the  possession  of  the  same.  The  court  further 
finds  the  value  of  such  property  to  be  $68,  and  the  value 
of  the  use  of  the  same  since  the  commencement  of  this  action 
to  be  $70,*'  and  after  overruling  a  motion  for  a  new  trial 
and  one  in  arrest  of  judgment,  adjudged:  "That  the  de- 
fendant have  a  return  of  the  property  taken  on  said  writ  of 
replevin,  or  in  case  a  return  of  said  property- cannot  be  had, 
that  he  recover  of  said  plaintiff  the  value  of  defendant's 
special  property  therein  assessed  at  $68,  and  also,  and  in 
either  case,  that  he  have  and  recover  of  the  plaintiff  his 
damages  for  withholding  the  same,  assessed  at  $70,  and 
costs,''  etc. 

It  further  appears  that  after  the  trial  and  the  taking 
down  of  the  testimony  by  the  official  reporter  of  the  court^ 
his  notes  of  such  testimony  were  lost  and  could  not  be 
found,  and  that  thereupon  the  parties,  plaintiff  and  defend- 
ant respectively,  stipulated  as  to  the  facts  and  evidence  in 
the  case,  which  stipulation  was  certified  by  the  judge  as 
the  bill  of  exceptions  in  the  case,  and  is  substantially  as 
follows : 

^^  George  Mather,  one  of  the  makers  of  said  note  and 
mortgage,  set  out  in  the  stipulation  and  admitted  to  be  gen- 
uine, is  sole  principal  on  said  note,  and  Samuel  Mather 
and  Leroy  C.  Mather  are  sureties  only  on  said  note  for 
said  George  Mather.  Said  mortgage  and  note,  after  said 
note  becomes  due,  were  placed  in  the  hands  of  Searles  & 
Kelley,  attorneys,  by  the  authority  of  the  owner  of  said 
note  and  mortgage,  for  collection  and  foreclosure.  Searles 
<&  Kelley  thereupon  placed  the  said  mortgage  in  the  hands 
of  Joseph  Martin,  with  instructions  to  said  Martin  to  take 
the  property  therein  named  and  do  all  things  necessary  m 
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the  foreclosure  of  said  mortgage.  Immediately  thereafter 
Baid  Martin  by  virtue  of  said  mortgage  took  the  horse  lu 
controversy  and  proceeded  to  advertise  the  same  for  sale 
nnder  the  mortgage ;  in  the  mean  time  caring  for  and  feed- 
ing said  horse  in  his  livery  stable. 

"  Before  the  day  fixed  for  the  sale  of  said  horse  under 
said  mortgage^  and  while  the  said  horse  was  in  possession 
of  and  being  fed  and  cared  for  by  said  Martin,  said  Sam- 
uel Mather^  as  surety  on  said  note  for  said  George  Mather, 
paid  to  said  Searles  &  Kelley  the  full  amount  demanded 
by  them  on  said  note  and  mortgage,  and  said  note,  endorsed 
by  them  in  blank  by  D.  Smith  the  payee  and  mortgagee, 
was  then  delivered  to  said  Samuel  Mather  by  said  Searles 
&  Kelley,  and  the  mortgage  assigned  to  said  Samuel 
Mather.  Said  Martin  was  then  instructed  by  said  Searles 
&  Kelley  to  proceed *no  further  with  the  foreclosure  of  said 
mortgage.  Samuel  Mather  then,  and  immediately  after 
payment  of  said  note  as  above  set  forth,  demanded  the 
possession  of  said  horse  from  said  Martin,  but  Martin  re- 
fused to  deliver  Faid  horse  to  said  Samuel  Mather  until  hia 
charges  for  taking,  keeping,  and  caring  for  said  horse  were 
paid.     This  occurred  October  12,  1882. 

"On  or  about  December  2, 1882,  said  Martin,  not  having 
been  paid  his  charges  for  taking,  feeding,  and  caring  for  said 
horse,  issued  a  notice  (set  out  in  said  stipulation)  addressed  to  * 
Searles  &  Kelley,  A.  P.  Pilger  (?),  Samuel  Mather,  and  D. 
Smith,  setting  out  the  nature  of  his  charges  and  accruing 
charges  for  keeping,  feeding,  and  caring  for  the  said  horse, 
demanding  such  payment  from  them,  and  notifying  them 
that  unless  the  same  should  be  paid  within  five  days  from 
the  date  of  the  service  of  said  notice  upon  them,  that  he 
would  proceed  to  sell  said  horse  at  public  auction  to  satisfy 
said  claim,'' etc. 

There  also  appears  in  the  stipulation  a  copy  or  exhibit 
of  a  notice  of  a  public  sale  of  said  horse  by  said  Joseph 
Mather  to  satisfy  his  claim  for  keeping,  feeding,  and  caring 
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for  said  horse,  and  in  which  it  is  recited  that  the  said  claim 
then  remained  unpaid,  and  that  payment  thereof  had  been 
demanded  and  refused.  Said  notice  bears  date  the  3d  day 
of  December,  1882,  and  by  its  terms  the  said  sale  was  to 
take  place  on  the  19th  day  of  December,  1882,  at  10  o'clock 
A.M.,  at  the  barn  of  said  Joseph  Mather,  at  Madison, 
Madison  county,  which  notice  was  posted  in  five  public 
places  in  the  village  of  Madison,  Madison  county,  for  three 
weeks  prior  to  the  day  of  sale  mentioned  therein,  and  was 
published  prior  to  the  time  of  said  sale  in  the  Elkhom 
Valley  News,  a  newspaper  printed  in  said  county  and  of 
general  circulation.  It  also  appears  that,  pursuant  to  said 
notice,  and  at  the  time  and  place  therein  mentioned,  the 
said  Martin  offered  said  horse  for  sale  at  public  vendue, 
and  sold  said  horse  to  the  plaintiff  and  delivered  the  pos- 
session thereof  to  him.  It  further  appears  that  said  Sam- 
uel Mather  did  not  appear  at  said  sale  nor  forbid  the  same. 

It  further  appears  from  said  stipulation  that  the  assign- 
ment or  transfer  executed  by  the  said  Samuel  Mather,  a 
copy  of  which  is  attached  thereto,  is  genuine.  By  said  as- 
signment the  said  Samuel  Mather,  under  date  of  the  18th 
January,  1883,  sold  and  assigned  to  the  defendant  all  the 
claim  and  demand  which  he,  the  said  Samuel  Mather,  had 
against  George  Mather  by  reason  of  him,  the  said  Samuel 
Mather,  having  paid  as  surety  the  note  hereinbefore 
mentioned,  describing  the  same,  together  with  all  the  rights 
and  privileges  to  which  he,  the  said  said  Samuel  Mather, 
had  been  subrogated  by  reason  of  such  payments;  together 
with  all  his  rights  and  privileges  in  and  concerning  the 
chattel  mortgage  and  the  property  thereby  mortgaged,  etc. 
The  said  stipulation  contains  the  following  further  clauses : 
"  It  is  further  agreed  that  neither  Samuel  Mather  or  the 
defendant  have  ever  been  repaid  the  money  paid  by  Sam- 
uel Mather  on  said  note  and  mortgage.'' 

« On  the  20th  day  of  April,  1883,.  defendant,  by  his 
agent,  went  to  the  farm  of  said  plaintiff,  who  had  con- 
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tioaed  in  possession  of  said  horse  by  .virtue  of  said  sale  and 
delivery  by  said  Martin  to  plaintiff,  and  took  said  horse 
from  plaintiff  ^s  premises  peaceably,  but  without  plaintiff's 
knowledge  or  consent,  plaintiff  then  not  being  present,  and 
said  farm  then  being  in  the  charge  of  plaintiff's  hired 
hand,  who  bad  been  instructed  by  plaintiff  to  let  no  one 
have  the  horse.  Defendant  took  said  horse  at  said  time 
by  virtue  of  said  assignment  and  chattel  mortgage.   *   *   * 

'^  Defendant  retained  possession  of  said  horse  until  the 
24th  day  of  April,  1883,  when  plaintiff,  by  virtue  of  this 
action,  took  possession  of  the  same,"  etc. 

'*  No  tender  of  any  sum  was  ever  made  to  Joseph  Mar* 
tin  or  to  plaintiff  for  the  care,  keeping,  and  feeding  of  said 
property,  and  no  demand  for  the  possession  of  said  prop, 
erty  was  ever  made  upon  plaintiff  unless  the  facts  herein 
set  forth  constitute  such  a  demand. 

*  *  *  The  value  of  said  horse  is  $68,  and  the 
value  of  the  use  of  the  same  during  the  time  it  hns  been  iu 
possession  of  plaintiff  by  virtue  of  this  action  is " 

It  was  also  stipulated  th:it  the  court  should  fix  the  value 
of  the  use  of  said  horse  or  damages,  for  its  detention,  in 
case  it  should  find  for  the  defendant  from  the  evidence 
taken  on  the  trial  in  the  hearing  of  the  court,  the  record 
of  which  had  been  lost. 

It  appears  from  the  record,  that  upon  the  conclusion  of 
the  trial,  and  before  the  rendition  of  the  judgment  by  the 
district  court,  the  plaintiff  applied  to  the  court  for  permis- 
sion to  amend  his  petition,  which  was  refused,  and  such 
order  of  the  court  is  made  a  point  of  error  by  the  plaintiff 
in  his  petition  in  error.  This  point  comes  first  in  order 
and  will  be  disposed  of. 

In  the  case  of  ililla  v.  Miller^  3  Neb.,  95,  this  court 
says:  "  While  the  entire  subject  of  amendments  is  in  the 
discretion  of  the  court  before  which  the  case  is  tried,  yet 
it  is  a  legal  discretion,  and  if  it  should  be  made  to  appear 
to  a   reviewing  court  that  the  amendment  sought  to  be 
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made,  of  any  pleading,  process,  or  proceeding,  is  in  furtlier- 
ance  of  justice,  it  will  be  held  to  be  error  to  refuse  such 
Amendment.'^  I  do  not  doubt  the  correctness  of  the  above. 
To  apply  it  to  the  case  at  bar :  If  the  plaintiff  was  de- 
prived of  the  benefit  of  any  prindple  of  law  or  the  appli- 
cation of  any  item  of  evidence  to  which  he  would  have 
been  entitled,  had  his  petition  been  as  he  proposed  to  make 
it,  and  which  principle  of  law  or  item  of  evidence  could, 
in  the  opinion  of  the  court,  possibly  have  led  to  a  judg- 
ment in  favor  of  the  plaintiff  in  error,  the  judgment 
against  him  ought  to  be  reversed.  But  was  the  amend- 
ment sought  necessary  in  order  to  enable  the  plaintiff  to 
present  his  entire  case?  I  think  not.  The  plaintiff  in  his 
brief  says:  "We  do  not  now,  nor  did  we  at  the  trial  of 
this  cause,  consider  it  necessary  to  file  this  amended  peti- 
tion in  order  to  entitle  plaintiff  to  recover,  even  though 
the  facts  proved  establish  only  a  special  property  in  the 
horse  in  controversy.  But  if  the  view  held  by  the  district 
court  during  the  progress  of  the  trial,  that  'under  the 
facts  proved,  plaintiff's  claim  was  but  a  special  property 
in  the  horse,  and  the  same  not  being  plead  he  could  not 
recover,'  is  correct,  then  it  was  error  to  refuse  to  allow 
the  amended  petition  to  be  filed."  Without»differing  with 
the  plaintiff  in  the  above  proposition,  I  fail  to  see  how  the 
court  could  have  decided  the  case  on  the  theory  that  the 
evidence  tended  to  prove  that  the  plaintiff  had  a  special 
property  and  that  only  in  the  horse;  certainly  such  could 
not  have  been  the  case,  if  the  testimony  given  before  the 
court  is  fairly  reproduced  in  the  agreed  statement  of  facts. 
As  will  be  more  fully  discussed  further  on,  Joseph 
Martin,  either  in  his  capacity  of  agent  of  Searles  &  Kelly 
to  foreclose  the  mortgage  mentioned  in  the  agreed  state- 
ment of  facts  or  as  liveryman,  having  taken  said  horse  to 
keep,  feed,  and  care  for,  claimed  a  lien  on  said  horse  for 
such  keeping,  feed,  and  care,  and  undertook  to  foreclose 
fiuch  lien  by  advertisement  and  sale.      The  plaintiff  at- 
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tended  saoh  sale  and  became  the  purchaser  of  the  horse 
thereat.  The  notice  of  sale  is,  that  '^I  will  sell  at  public 
auction  the  above  and  foregoing  described  property,  or  so 
much  thereof  as  shall  be  necessary  to  satisfy  my  claim,^'  etc 
The  sale  made  pursuant  to  this  notice  was  either  an  abso- 
lute sale  of  the  horse  or  no  sale  at  all,  to  be  determined  by 
matters  to  be  hereafter  considered.  The  application  there- 
fore, on  the  part  of  the  plaintiff  for  leave  to  file  an  amended 
petition  in  this  cause,  setting  up  a  special  pix)i)erty  in  said 
horse,  and  also  the  special  facts  and  circumstances  where- 
by he  became  possessed  of  such  special  property,  was  not 
•calculated  to  lead  to  the  elucidation  of  the  truth,  and  there- 
fore such  amendment  would  not  be  in  furtherance  of  jus- 
tice.    Hence  to  refuse  permission  to  make  it  was  not  error. 

It  seems  that  the  court,  on  motion  of  the  defendant, 
struck  out  certain  words  from  the  plaintiff's  petition.  This 
is  assigned  for  error. 

The  words  stricken  out  are  those  whereby  the  plaintiff 
-charges  the  defendant  with  having  "  wrongfully  and  unlaw- 
fully entered  upon  the  premises  of  the  plaintiff,  and  wrong- 
fully took  therefrom  and  from  the  possession  of  plaintiff, 
without  plaintiff's  knowledge  or  consent,  said  property.^'  If 
these  words  were  necessary  as  a  foundation  for  any  mate- 
rial evidence  necessary  or  proper  to  the  proof  of  the  plain- 
tiff's case,  then  the  striking  of  thepa  out  of  the  petition  was 
-error;  otfierwise  it  was,  under  our  system  of  practice,  pro- 
bably a  matter  of  discretion,  on  the  part  of  the  district 
<X)urt,  with  which  this  court  will  not  interfere. 

Counsel  for  plaintiff  in  error  takes  the  position  that 
these  words  were  necessary  in  the  petition  to  enable  him 
to  prove  the  wrongful  taking  of  the  property  by  the  de- 
fendant. Was  it  necessary  that  he  prove  the  wrongful- 
ness of  the  taking,  or  that  he  prove  the  taking  at  all?  At 
common  *Iaw  the  action  of  replevin  was  frequently  spoken 
of  as  replevin  in  the  cepU  and  in  the  detinet,  according  to 
the  facta  of  the  case — ^the  former  where  the  taking  of  the 
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property  was  alleged  to  be  tortious,  or  wrongful,  the  latter 
where  the  possession  of  the  property  by  the  defendant  was 
admitted  to  have  been  lawful  in  its  inception,  but  its  de- 
tention was  claimed  to  be  wrongful.  This  distinction  does 
not  exist  under  the  code.  Now,  so  far  as  the  defendant's 
connection  with  the  property  is  concerned,  it  is  only  nec- 
essary to  allege  "that  the  property  is  wrongfully  detained 
by  the  defendant;  that  it  was  not  taken  in  execution,'^  etc. 
The  above  strictly  applies  to  the  affidavit  in  replevin,  bat 
may  be  taken  as  indicating  the  requirement  of  the  petition*. 
Code  §  181.     Oleson  v.  MerriU,  20  Wis.,  487. 

I  am  therefore  of  the  opinion  that  the  district  court  did 
not  err  in  sustaining  the  motion  of  the  defendant  to  strike 
the  words  above  quoted  from  the  petition. 

But  the  main  question  raised  by  the  record  is,  does  the 
agreed  statement  of  facts,  certified  as  a  bill  of  exceptions^ 
show  the  plaintiff  to  be  possessed  of  the  right  of  property 
in  the  horse,  or  the  right  to  its  possession  ?  Counsel  for 
plaintiff  in  error  in  the  brief  put  it  in  this  wise:  "Did 
Martin's  sale  transfer  title? *'  This  question  he  answers 
and  argues  in  the  affirmative  under  three  heads — "  1,  be- 
cause of  the  agreement  under  which  he  took  possession  ^ 
2,  because  Mather  acquiesced  in  the  sale ;  3,  because  the 
property  was  a  pledge  in  Martin's  hands,  and  the  sale  was 
strictly  in  conformity  with  the  law  governing  the  sale  of 
pledges." 

The  agreement  here  mentioned  doubtless  is  the  chattel 
mortgage  from  George  Mather  to  D.  Smith.  This  is  in 
in  the  usual  form  of  chattel  mortgages,  and  provides,  "  that 
in  case  of  default  made  in  the  payment  of  the  above  men- 
tioned promissory  note,  or  in  case  of  my  attempting  to  dis- 
pose of  or  remove  from  said  county  of  Madison  the  afore- 
said goods  and  chattels,  or  any  part  thereof;  or  if  at  any 
time  the  said  mortgagee  or  his  assigns  should  feel  unsafe 
or  insecure,  then  and  in  that  case  it  shall  be  lawful  for  the 
said  mortgagee  or  his  assigns,  by  himself  or  agent,  to  take 
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immediate  possession  of  said  goods  and  chattels  wherever 
found,  the  possession  of  these  presents  being  his  sufficient 
authority  therefor,  and  to  sell  the  same  at  public  auction^ 
or  so  much  thereof  as  shall  be  sufficient  to  pay  the  amount 
due  or  to  become  due,  as  the  case  may  be,  with  all  reason- 
able costs  pertaining  to  the  taking,  keeping,  advertising, 
and  selling  of  said  property,"  etc. 

It  is  very  clear  that  this  contract  gave  a  lien  upon  the- 
horse,  not  only  for  the  amount  secured  thereby,  but  for  all 
reasonable  costs  pertaining  to  the  taking,  keeping,  adver- 
tising, and  selling  the  same.  But  whom  did  it  give  this 
lien  to  ?  Doubtless  to  D.  Smith  and  his  assigns.  To  be 
sure,  by  virtue  of  a  provision  of  the  mortgage,  its  posses- 
sion was  sufficient  authority  for  taking  possession  of  and 
selling  the  property.  But  Martin  never  had  possession  of 
the  mortgage  in  his  own  right,  but  only  as  the  agent  of  D. 
Smith,  the  owner.  Martin's  possession  of  the  mortgage^ 
as  well  as  of  the  property,  was  the  possession  of  Smith,  his 
principal.  According  to  the  view  of  the  plaintiff  in  error, 
Martin  became  possessed  of  a  lien  on  the  hoi*se  for  his  fee» 
and  charges  in  and  about  the  foreclosing  of  the  mortgage, 
in  his  own  right,  and  independent  of  his  principal.  I  am 
unable  to  see  it  in  this  light.  True,  the  statute  gives  a 
lien  for  feeding  and  taking  care  of  live  stock  in  certain 
cases.     Let  us  examine  its  language. 

Sec.  28.  chap,  4,  Comp.  Stats.,  reads  as  follows:  "When 
any  person  shall  procure,  contract  with,  or  hire  any  other 
person  to  feed  and  take  care  of  any  kind  of  live  stock,  it 
shall  be  unlawful  for  him  to  gain  possession  of  the  same 
by  writ  of  replevin  or  other  legal  process  until  he  has  paid 
or  tendered  the  contract  price,  or  a  reasonable  com|)ensa- 
tion  for  taking  care  of  them/'  Within  the  meaning  of  this 
language,  it  is  obviously  the  contract,  either  express  or 
implied,  the  procuring,  contracting,  or  hiring  which  gives 
the  lien,  while  the  feeding  and  care  will  furnish  the  mea- 
sure of  damages  for  which  such   lien  may  be  enforced. 
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Martin  did  not  acquire  a  lien  on  the  horse,  because  he  was 
not  procured,  contracted  with,  or  hired  by  any  other  per- 
son to  feed  and  take  care  of  it.  It  is  claimed  in  effect  that 
he  was  procured  by  Smith  to  foreclose  the  chattel  mort- 
gage on  the  horse,  and  that  the  care  and  feeding  of  the 
horse  was  a  necessary  incident  to  the  foreclosure  of  the 
mortgage.  The  thing  which  Smith  did  through  his  attor- 
neys, Searles  &  Kelly,  was  to  appoint  Martin  his  agent 
to  foreclose  the  mortgage ;  and  without  saying  that  such 
agency  did  not  carry  with  it  sufficient  authority  to  have 
empowered  Martin  to  procure,  contract  with,  or  hire  an- 
other to  feed  and  care  for  the  horse  pending  the  foreclosure, 
so  as  to  give  such  person  a  lien  therefor  under  the  statute, 
I  do  say  that  as  between  Smith  and  Martin  the  employ- 
ment was  purely  a  personal  one,  and  no  lien  could  arise 
thereon  under  the  statute.  Smith,  through  his  agent  Mar- 
tin, had  possession  of  the  horse,  holding  him  under  the 
provisions  of  the  mortgage  for  the  purpose  of  foreclosure 
and  sale.  He  had  the  right  to  retain  such  possession  until 
the  amount  due  on  the  mortgage  for  principal  and  interest 
and  for  accrued  casts  and  expenses  of  foreclosure,  so  far  as 
foreclosure  had  been  made,  had  been  paid  or  tendered. 
But  if  he  choose  to  accept  a  less  sum,  and  to  deliver  up  the 
note  and  mortgage,  his  only  muniments  of  title  to  the  horse, 
he  had  the  power  to  do  so,  and  to  thereby  include  his  agent 
as  well  as  himself,  so  far  as  any  lien  upon  or  right  to  the 
possession  of  the  horse  was  concerned.  It  might  be  ad- 
mitted that  as  against  Smith,  Martin  had  a  lien  upon  the 
horse,  or  upon  Smith's  special  property  in  the  horse,  for 
his  feeding,  care,  and  keeping ;  and  yet  when  Smith  ac- 
cepted, as  in  full  of  all  claims  under  the  mortgage,  the 
amount  tendered  by  Samuel  Mather,  surrendered  the  note 
and  assigned  the  mortgage  to  him,  there  was  no  longer  any 
property  in  the  horse  to  which  such  lien  could  attach,  and 
hence  such  lien  ceased  to  exist. 

2.    Because  Mather  acquiesced  in  the  sale. 
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It  appears  from  the  bill  of  exceptions,  that  upon  the 
trial  the  plaintiff  offered  in  evidence,  and  the  court  admitted 
over  the  objection  of  the  defendant,  the  notice  to  Searles  & 
Kelly,  A.  P.  Pilger,  Samuel  Mather,  and  D.  Smith,  re- 
ferred to  in  the  fore  part  of  this  opinion,  with  the  deputy 
sheriff's  return  endorsed  thereon,  of  its  service  upon  Sam- 
uel Mather  and  D.  Smith. 

While  it  will  scarcely  be  contended  that  the  mere  cer- 
tificate of  the  deputy  sheriff  was  evidence  of  the  service  of 
this  paper,  yet  as  the  defendant  does  not  complain  in  this 
court  of  its  reception,  the  service  of  the  notice  will  be  as- 
sumed to  have  been  proved.  But  is  the  fact  that  Samuel 
Mather  was  served  with  such  notice,  and  failed  to  attend 
and  forbid  the  sale  of  the  horse,  sufficient  to  estop  him  to 
deny  the  legality  of  such  sale?  Counsel  cites  Story's  Eq. 
Jur.,  §  1646,  to  this  point.  I  quote  the  authority  cited: 
**  It  is  a  universal  law  that  if  a  man,  either  by  words  or  by 
conduct,  has  intimated  that  he  consents  to  an  act  which  has. 
been  done,  and  that  he  will  offer  no  objection  to  it,  although 
it  could  not  have  been  lawfully  done  without  his  consent^ 
and  he  thereby  induces  others  to  do  that  from  which  they 
otherwise  might  have  abstained,  he  cannot  question  the 
legality  of  the  act  he  had  so  sanctioned,  to  the  prejudice  of 
those  who  have  so  given  faith  to  his  words  or  to  the  fair 
inference  to  be  drawn  from  his  conduct.''  The  above, 
though  cited  from  Story,  was  taken  by  that  author  from 
the  opinion  of  Lord  Chancellor  Campbell  in  the  case 
of  CaimcrOM  v.  Lorrimer,  The  Jur.  N.  S.,  Vol.  7.,  part 
L,  p.  ].49.  By  reference  to  the  opinion  it  will  be  seen 
that  the  act  which  was  held  to  work  an  estoppel  in  that 
case  was  an  actual  participation  in  the  thing  complained  of 
for  many  years,  hence  that  case  furnishes  no  authority  for 
for  the  case  at  bar.  Upon  a  somewhat  careful  examination 
of  cases  and  works  upon  the  subject  of  estoppel,  I  fail  to 
find  that  mere  absence  from  the  place  of  sale  has  ever  been 
held  to  estop  such  absent  party  to  deny  its  legality. 
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3.  Because  the  property  was  a  pledge  in  Martin's  hands, 
and  the  sale  was  strictly  in  conformity  with  the  law  gov- 
erning the  sale  of  pledges. 

If  the  learned  counsel  means  by  the  above,  as  I  suppose 
he  does,  that  the  horse  was  a  pledge  in  Martin's  hands  for 
the  payment  of  his  care  and  keeping,  then  I  fail  to  agree  with 
him  at  the  outset.  There  is  certainly  no  fact  stated  in  the 
agreed  statement  of  a  pledge  to  Martin,  nor  any  fact  from 
which  it  can  be  presumed  that  he  would  either  have  exacted 
u  pledge  as  security  from  Smith  for  the  care  and  keeping 
of  the  horse,  or  that  Smith  would  have  given  such  pledge. 
We  have  already  seen,  to  my  own  satisfaction  at  least,  that 
the  employment  of  Martin  as  agent  of  Smith  to  fore- 
<;lo8e  the  mortgage  did  not  of  itself  amount  to  a  pledge 
of  the  horse  to  him  for  his  pay  for  his  keeping  pend- 
ing the  foreclosure,  nor  give  him  a  lien  on  the  horse 
therefor. 

The  district  court  rendered  judgment  for  the  defendant 
for  a  return  of  the  property  replevied,  or  in  case  a  return 
<x)uld  not  be  had,  that  he  recover  of  said  plaintiff  the  value 
of  defendant's  special  property  therein  assesi^ed  at  $68,  and 
also,  and  in  either  case,  that  he  have  and  recover  of  plaintiff 
his  damages  for  withholding  the  same,  assessed  at  $70,  and 
<x)sts  of  suit. 

In  the  case  of  Romberg  v.  Hughes,  18  Neb.,  579,  this 
court,  by  the  present  Chief  Justice,  in  the  opinion,  said: 
"  It  is  only  in  cases  where  a  return  of  the  property  is  had 
that  the  party  to  whom  the  property  is  returned  is  entitled 
to  damages  for  the  detention.  If,  however,  a  vei^dict  is 
rendered  for  the  value  of  the  property,  the  action  in  that 
regard  being  one  for  damages  only,  the  measure  of  damages 
is  the  value  of  the  proj)erty  as  proved,  together  with  lawful 
interest  thereon  from  the  date  of  the  unlawful  taking." 
Citing  Hainer  v.  Lee,  12  Neb.,  462.  Deck  v.  Smiihj  12 
Neb.,  389. 

The  judgment  of  the  district  court  is  reversed  and 
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the  cause  reifkanded  for  further  prooeedings  in  accordance 
with  law. 

Bevebsed  and  remanded. 

Reese,  J.  concurs. 

Maxwell,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  a  majority  of 
the  court,  and  will  briefly  state  the  reasons  for  my  dissent. 
In  this  case  the  mortgagor  had  failed  to  pay  the  debt  secured 
by  the  mortgage  when  it  became  due,  and  being  in  default 
the  mortgagee  employed  Martin  to  take  the  mortgaged 
property,  consisting  of  horses,  and  advertise  and  sell  the 
same  under  the  mortgage.  Martin  thereupon,  by  virtue  of 
of  the  mortgage,  took  the  horses  into  his  ]K)6session  and 
cared  for  them,  and  was  proceeding  as  rapidly  as  possible 
to  foreclose  the  mortgage  and  sell  the  proi)erty.  After 
considerable  expense  had  been  incurred,  the  plaintiff,  as 
surety,  went  to  the  mortgagee  and  paid  him  the  whole  of 
his  demand  on  the  mortgage,  and  took  an  assignment  of 
the  same.  He  then  demanded  the  property  in  question 
without  either  paying  or  tendering  to  the  defendant  the 
costs  incurred  by  him  in  procuring,  feeding,  and  caring  for 
the  horses  in  question,  while  the  defendant  had  them  in  his 
possession  preparatory  to  a  sale  of  the  same  under  the  mort- 
gage. The  question  presented  is  the  right  of  the  surety  to 
maintain  replevin  in  such  case. 

The  statute  provides  that  "  When  any  person  shall  pro- 
cure, contract  with,  or  hire  any  other  person  to  feed  and 
take  care  of  any  kind  of  live  stock,  it  shall  be  unlawful 
for  him  to  gain  possession  of  the  same  by  writ  of  replevin 
or  other  legal  process,  until  he  has  paid  or  tendered  the 
contract  price,  or  a  reasonable  compensation  for  taking  care 
of  the  same.''  In  a  number  of  cases  this  court  has  held 
that  the  legal  title  to  mortgaged  property  is  in  the  mort- 
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gagee,  subject  only  to  be  defeated  by  performance  of  the  con- 
dition. Adams  v.  Nebraska  City  National  Bank^  4  Neb., 
373.  Marseilles  Manufacturing  Co.  t?.  Morgan,  1 2  Neb., 
69.  Nelson  v,  Garey,  1 5  Id.,  535.  TaUon  v.  Ellison  &  Sons, 
8  Neb.,  74.  Tompkins  v.  Batie^  11  Id.,  161.  The 
mortgagee,  therefore,  was  the  legal  owner  of  the  property 
in  question,  and  as  such  owner  entered  into  a  contract  with 
the  defendant  to  take  the  property  under  the  mortgage  and 
foreclose  the  mortgage.  This  necessarily  included  feeding 
and  caring  for  the  horses  until  the  sale;  and  this  the  proof 
shows  that  the  defendant  did.  The  surety,  by  paying  the 
mortgage  debt,  was  simply  subrogated  to  the  mortgagee's 
rights  under  the  mortgage.  If  the  property  was  being  fed 
and  cared  for  under  a  contract  made  with  the  legal  owner, 
which  the  proof  shows  that  it  was,  then  the  statute  declares 
that  such  owner  shall  not  maintain  an  action  of  replevin 
until  he  has  paid  or  tendered  the  contract  price,  where  the 
price  has  been  agreed  upon,  or,  where  it  has  not,  then  a 
reasonable  compensation  for  ^*  taking  oare  of  the  same.'' 
The  assignee  therefore  takes  the  property  subject  to  such 
claims.  A  different  rule  nullifies  a  plain  provision  of  the 
statute,  and  by  construction  denies  relief  to  the  very  daas 
it  was  intended  to  protect,  and  practically  overrules 
Outhman  v.  Keam^  8  Neb.,  602-608. 


The  State  of  Nebraska,  ex  rel.  Wiluam  H.  Poole, 
V.  Joseph  M.  Robinson. 

Constitutional  Law:  lbgislativb  pboceedikgs  pboved  by 
JOUBNALS.  The  proceedings  of  the  legislature  are  proved  "by 
the  joamals  thereof,  and  if  it  should  appear  from  them  that  a 
bill  had  not  actually  passed,  the  presumption  in  fayor  of  the 
certificate  of  the  presiding  officers  of  the  senate  and  house  of 
representatives  is  overthrown,  and  the  act  will  be  declared  in- 
valid. The  State  ex  rel,  Euffv,  McLeUand,  18  Neb.,  236,  foUowed 
and  approved. 
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Quo  WARRANTO  to  test  the  right  of  respondent  to  ex- 
ercise the  office  of  register  of  deeds  in  Cass  county. 

Harwood,  Ame»  &  Kelly y  and  Chapman  &  Polk,  for  re- 
lator. 

Orites  &  Ramsey f  and  Lambj  RickettB  &  WUsony  for  re- 
spondent. 

Reese,  J. 

The  leading  and  controlling  question  in  this  case  is  iden- 
tical with  that  in  The  State  ex  rel.  Huff  v.  McLeOand,  18 
Neb.,  236. 

The  case  has  been  ablj  presented  by  counsel ;  the  whole 
ground  having  been  closely  and  thoroughly  examined,  and 
cases  have  been  cited  which  seem  to  sustain  the  theory 
oontended  for  by  relator.  But  after  a  somewhat  careful 
examination  of  the  question,  guided  by  the  light  of  the 
constitution  and  law  of  this  state,  we  are  still  of  the  opin- 
ion that  the  decision  in  the  prior  case  was  correct.  The 
journals  of  the  legislature  are  made  competent  evidence  by 
section  418  of  the  civil  code,  and  by  them  it  is  shown  that 
the  bill  in  question  was  not  passed  by  the  legislature. 

It  could  serve  no  good  purpose  to  re-examine  the  ques- 
tion or  re-discuss  the  principles  involved,  as  we  are  satisfied 
with  the  reasoning  of  Judge  Maxwell  in  The  State  r. 
McLelland, 

It  follows  that  the  writ  prayed  for  must  be  denied  and 
the  cause  dismissed. 

Judgment  accordingly. 
The  other  judges  concur. 
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Appeal :  limitations  as  to  time.  In  actions  in  equity  either 
party  may  appeal  from  the  judgment  or  decree  rendered  or  final 
order  made  by  the  district  court  to  the  supreme  court.  In  or- 
der to  do  so  the  party  appealing  shall,  within  six  months  after 
the  date  of  the  rendition  of  the  judgment  or  decree,  procure 
from  the  clerk  of  the  district  court,  and  file  in  the  office  of  the 
.clerk  of  the  supreme  court,  a  certified  transcript  of  the  proceed- 
ing9  had  in  the  cause  in  the  district  court. 

it.  :  .  The  time  within  which  to  perfect  such  ap- 
peal begins  to  run  at  the  date  of  the  rendition  of  the  judgment 
or  decree,  which  is  the  date  on  which  the  court  formally  an- 
nounces its  conclusion  and  judgment,  and  not  the  date  on  which 
the  clerk  in  vacation  enters  the  judgment  on  the  journal  bear- 
ing the  date  of  the  annunciation  by  the  court. 

Motion  to  dismiss  appeal  from  Cass  county  district 
court, 

Marqaetty  Deweese  &  Hall,  for  the  motion. 

Samuel  Jf.  Chapman  and  George  W.  CoveU,  contra. 

Reese,  J. 

This  is  a  motion  to  dismiss  the  appeal  in  this  cause  for 
the  reason  that  the  transcript  was  not  filed  in  this  court 
until  more  than  six  months  had  elapsed  after  the  rendition 
of  the  decree. 

The  record  shows  that  the  cause  was  decided  by  the  dis- 
trict court  on  the  29th  day  of  April,  1884,  and  that  the 
transcript  was  filed  in  this  court  on  the  18th  day  of  Nov- 
ember of  the  same  year — more  than  six  months  after  the 
former  date. 

Upon  the  part  of  appellant  it  is  shown  by  aflBdavit  that 
the  journal  entry  of  the  decree  was  not  made  by  the  clerk 
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until  the  15th  day  of  June,  1884,  and  upon  a  suggestion 
of  a  diminution  of  the  record  a  transcript  of  the  proceed- 
ings of  December,  1885  term  is  filed  showing  the  follow- 
ing entry : 

"Phillip  Horn,  Plaintiff,  |  j^^^^^  ^^^  ^  ^ 


1 


Jason  G.  Miller,  Defendant.     /     ^^®^- 

And  no\(r  on  this  19th  day  of  December,  1885,  it  being 
the  8th  .day  of  said  December  term,  A.D.  1885,  this  cause 
came  on  to  be  heard  upon  the  motion  filed  herein,  to  amend 
the  record  so  as  to  show  the  true  date  of  the  entry  and  en- 
rollment of  the  final  order  and  decree  in  said  cause,  sup- 
ported by  the  affidavits  of  the  clerk  of  this  court  and  of 
Samuel  M.  Chapman,  Esq.  And  the  court  being  fully  ad- 
vised in  the  premises  does  find  the  facts  set  forth  in  said 
application,  and  proofs  ofiered  in  evidence  in  support  of 
said  motion,  to  be  true,  and  does  order  that  said  record  be 
made  to  show  that  said  decree  and^judgment  was  entered 
and  made  of  record  June  15th,  1884,  and  that  said  record 
be  entitled  to  full  force  and  credit  from  June  15th,  1884> 
that  being  the  date  of  the  entry  of  the  same.'' 

The  original  record  and  journal  entry  is  in  the  usual 
form  and  appears  to  have  been  entered  on  the  29th  day  of 
April,  1884.  After  the  title  of  the  case  the  recital  is  as 
follows : 

"And  now  on  this  29th  day  of  April,  A.D.,  1884,  it  be- 
ing the  first  day  of  said  term  of  said  court,  this  cause  comes 
on  for  bearing  on  the  pleadings  and  evidence,  and  was  sub- 
mitted to  the  court;  on  consideration  whereof,^'  etc.  Then 
follows,  in  the  usual  form,  the  decree. 

The  single  question  presented  is,  when  was  the  decree 
rendered  from  which  the  time  in  which  to  appeal  would 
be  given  to  run  ?  If  from  April  29th,  1884,  the  motion 
must  be  sustained.  If  from  June  15th  of  the  same  year, 
it  must  be  overruled.  We  think  clearly  the  former  date. 
If  the  decree  was  rendered  of  that  date  the  subsequent  ac- 
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tioD  of  the  court  by  another  jadge  could  not  change  the 
fact. 

In  Nuckolls  V.  Irwin^  2  Neb.,  68,  Judge  Crounse,  in 
writing  the  opinion  of  a  majoritj  of  the  court,  uses  the  fol- 
lowing forcible  language:  "The  court,  prefiicing  its  judg* 
ment  with  the  remark  that  no  record  of  judgment  appears^ 
does  not  destroy  the  fact,  if  one  did  appear.  We  will  sup- 
pose the  court  to  have  overlooked  it,  or  to  have  been  misled 
by  counsel.  To  call  a  judgment  a  finding  makes  it  none 
the  less  a  judgment  A  summons  is  not  an  execution  nor 
an  almanac  a  pleading,  even  if  called  so  on  authority  of  a 
court."  If  the  decree  was  rendered  on  the  29th  day  of 
April,  1884,  the  proceedings  of  December  19th,  1885,  could 
not  change  the  fact 

But  the  facts  in  this  case  are  conceded  to  be  that  the  de- 
cree or  decision  of  the  district  court  was  announced  from 
the  bench  on  the  29th  of  April,  but  that  the  journal  entry 
was  not  written  until  the  later  date,  nt  which  time  the 
court  was  not  in  session. 

Bouvier,  under  the  sub-head  of  Requisites  of  Judgment^ 
says:  *'  To  be  valid,  a  judicial  judgment  must  be  given  by 
a  competent  judge  or  court  at  a  time  and  place  appointed 
by  law,  and  in  the  form  it  requires.''  Now,  if  the  court 
was  not  in  session,  or  the  judge  not  in  the  county,  on  the 
16th  of  June,  it  can  hardly  be  claimed  that  a  judgment  or 
decree  could  be  rendered  on  that  day. 

"A  judgment  is  the  final  determination  of  the  rights  of 
the  parties  in  an  action.''  Civil  code,  section  428,  That 
determination  must  be  made  while  the  judge  is  present  and 
the  court  in  session.  '^  All  judgments  and  orders  must  be 
entered  on  the  journal  of  the  court,  and  specify  clearly  the 
relief  granted  or  order  made  in  the  action."   Id.,  sec.  448. 

"  When  the  judicial  acts  or  other  proceedings  of  any 
court  have  not  been  regularly  brought  up  and  recorded  by 
the  clerk  thereof,  such  court  shall  cause  the  same  to  be 
made  up  and  recorded  within  such  time  as  it  may  direct 
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When  they  are  made  up,  and  upon  examination  found  to 
be  correct,  the  presiding  judge  of  such  court  shall  subscribe 
the  same/'  Id.,  447.  This  evidently  includes  judgments 
and  decrees.  ^Section  678  provides:  "That  in  actions  in 
equity  either  party  may  appeal  from  the  judgment  or  de- 
cree rendered,  or  final  order  made  by  the  district  court,  to 
the  supreme  court  of  the  state;  the  party  appealing  shall, 
within  six  months  after  the  date  of  the  rendition  of  the 
judgment  or  the  decree,  or  the  making  of  the  final  oi*der, 
procure  from  the  clerk  of  the  district  court,  and  file  in  the 
oflSce  of  the  clerk  of  the  supreme  court,  a  certified  tran- 
script of  the  proceedings  had  in  the  cause  in  the  district 
tx>nrt,  containing  the  pleadings,  the  judgment  or  decree 
rendered  or  final  order  made  thereon,  and  all  the  deposi- 
tions, testimony,  and  proofs  offered  in  evidence  on  the  heaiv 
ing  of  the  cause,  and  have  the  said  cause  properly  docketed 
in  the  stipreme  court ;  and  on  failure  thereof  the  judgment 
or  decree  rendered  or  the  final  order  made  in  the  district 
oonrt  shall  stand  and  be  proceeded  in  as  if  no  appeal  had 
been  taken.'' 

It  must  be  observed  that  the  transcript  must  be  filed  in 
the  supreme  court  within  six  months  from  the  ^'  date  of 
the  rendition  of  the  judgment  or  decree."  That  date  was 
April  29.  The  court  must  render  the  judgment  or  decree, 
while  the  clerk,  whose  acts  are  ministerial  only,  must  en- 
ter them  U{K)n  the  records,  thereby  perpetuating  the  evi- 
dence of  the  fact. 

Rendering  a  judgment  ns  the  annunciation  or  declaring 
the  decision  of  the  court  indicated  by  the  rule  for  judg- 
ment. Fleet  V,  Youngs,  11  Wend.,  528.  See  also  McCbuH' 
ney  v.  Fortune,  42  Cal,  387. 

In  Freeman  on  Judgments  it  said  that:  "Expressions 
oocasionally  find  their  way  into  reports  and  text-books  in- 
dicating that  the  entry  is  essential  to  the  existence  and 
force  of  the  judgment  These  expressions  have  escaped 
from  their  authors  when  writing  of  matters  of  evidence 
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and  applying  the  general  rule  that  in  each  case  the  best 
testimony  which  is  capable  of  being  produced  must  be  re- 
ceived, to  the  exclusion  of  every  means  of  proof  less  satis- 
factory and  less  authentic.  The  rendition  of  a  judgment 
is  a  judicial  act ;  its  entry  upon  the  record  is  merely  min- 
isterial. A  judgment  is  not  what  is  entered^  but  what  is 
ordered  and  considered.  The  entry  may  express  more  or 
less  than  was  directed  by  the  courts  or  it  may  be  neglected 
altogether;  yet  in  neither  of  these  cases  is  the  judgment  of 
the  court  any  less  its  judgment  than  though  it  was  ac- 
curately entered.  In  the  very  nature  of  things  the  act 
must  be  perfect  before  its  history  can  be  so;  and  the  im- 
perfection or  neglect  of  its  history  fails  to  modfy  or  oblit- 
erate the  act.  That  which  the  court  performs  judicially, 
or  orders  to  be  performed,  is  not  to  be  avoided  by  the 
action  or  want  of  action  of  the  judges  or  other  officers  of 
the  court  in  their  ministerial  capacity.'^     Sec.  38. 

In  speaking  of  the  entries  of  judgments  in  the  judgment 
books  the  same  author  says:  ^'The  authority  of  the  clerk 
to  make  this  formal  entry  is  founded  on  a  judgment  al- 
ready valid,  and  whose  validity  is  not  destroyed  by  his 
failure  to  enter  it.  *  *  *  In  many  cases  the  record  is 
not  completed  until  after  the  adjournment  of  the  term, 
and  this  practice  seems  to  have  prevailed  at  common  law. 
As  the  judgment  is  final  before  its  formal  entry  in  this 
book,  a  statute  providing  that  an  appeal  may  be  perfected 
within  a  specified  time  from  the  *  rendition'  of  the  judg- 
ment, certainly  commences  to  run  from  the  time  of  the 
drawing  up  and  signing  of  the  judgment,  and  filing  it 
among  the  papers  in  the  case.'' 

"The  language  used,  in  the  opinion  of  the  court,  in  the 
case  of  Oenella  v.  Rdyea,  32  Cal.,  159,  though  not  nec- 
essary to  a  decision  of  that  case,  is  worthy  of  citation  as 
founded  upon  reason.  It  indicates  that  the  time  for  ap- 
peal begins  to  run,  though  no  judgment  be  filed.  ^The 
court  announced  its  judgment,  and  the  order  for  judgment 
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was  entered  in  the  minutes  of  the  court  on  the  16th  of 
August,  1866.  The  judgment  was  therefore  rendered  and 
the  time  for  taking  an  appeal  commenced  to  run  on  that* 
day.'''    Sec.  40. 

The  practice  of  the  judge,  writing  out,  signing,  and  fil- 
ing with  the  clerk,  his  decisions  does  not  obtain  in  this 
state  as  in  many  others,  but  instead  thereof,  the  law  pro- 
vides for  a  trial  docket  (Sec.  321  Civil  Code)  which  in 
effect  supersedes  the  necessity  of  the  judgment  roll,  or 
other  memoranda  by  the  judge.  The  formality  of  drawing 
up,  signing  and  filing  of  judgments  and  decrees  by  the 
trial  judges,  and  incorporating  them  in  the  judgment  rolls, 
has  been  wholly  abandoned.  The  court  announces  its  con- 
clusions, renders  its  judgment,  and  makes  a  memorandum 
thereof  in  the  trial  docket,  which  serves  as  a  guide  to  the 
clerk  in  the  performance  of  the  ministerial  part  of  writing 
the  judgment  or  decree  in  the  journal. 

The  judgment  or  decree  is  rendered  by  the  court.  From 
"the  date  or  rendition  of  the  judgment  or  decree"  the. 
time  within  which  to  appeal  begins  to  run. 

Nor  can  the  provision  of  the  section  referred  to,  which 
requires  that  the  transcript  shall  contain  a  copy  of  the 
judgment  or  decree,  serve  to  extend  the  time  by  reason  of 
a  failure  of  the  clerk  to  make  the  proper  entries  at  the  time 
of  its  rendition.  The  law  requires  him  to  enter  the  judg^ 
ments  and  decrees  upon  the  journal,  and,  as  we  have  seen, 
provides  that  he  may  be  required  to  do  so  by  tlie  court,  or 
judge,  without  any  proceedings  being  instituted  by  inter- 
ested parties  to  compel  action.  The  question  as  to  what 
would  be  the  effect  in  case  of  the  absence  of  the  clerk  from 
the  state,  or  his  refusal  to  journalize  the  proceedings  of  the 
court,  does  not  arise  in  this  case,  for  it  appears  that  ample 
time  intervened  between  the  entry  of  the  decree  upon  the 
journal  and  the  expiration  of  th^  six  months  within  which 
the  appeal  might  have  been  perfected.  In  such  case  the 
right  to  appeal  cannot  be  destroyed  by  the  default  of 
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the  court.  Dobson  v.  Dobson^  7  Neb.,  296.  But  in  a 
case  where  a  party  has  not  been  deprived  of  the  right 
•by  the  act  of  the  court  or  its  officers,  and  where  sufficient 
time  has  elapsed  in  which  to  procure  a  transcript  of  the 
recorded  entries,  the  court  has  no  power  to  extend  the  time 
in  which  an  appeal  may  be  taken.  NuckoUs  v,  Irwin,  2 
Neb.,  65.     Olore  v.  Hare,  4  Id.,  131. 

In  Olore  v.  Hare^  it  is  said  by  Chief  Justice  Lake,  that 
^^  if  the  clerk  below  fails  to  make  up  the  transcript  in  time, 
the  appellant  should  appear  here  and  suggest  that  fact. 
If  he  files  transcript  after  the  time  prescribed  he  cannot 
complain  of  the  negligence  of  the  clerk." 

It  is  apparent  that  the  appeal  was  not  taken  ^^  within 
six  months  after  the  date  of  the  rendition  of  the  decree,'' 
as  is  required  by  the  statute,  and  the  motion  to  dismiss 
will  be  sustained. 

Motion  sustained. 
Cobb,  J.,  concurs. 

Maxwell,  Ch.  J.,  dissenting: 

I  am  unable  to  give  my  assent  to  the  opinion  of  the  ma- 
jority of  the  court  for  the  following  reasons;  This  action 
was  brought  by  Miller  against  Horn  in  ejectment,  to  re* 
cover  the  possession  of  one  hundred  and  sixty  acres  of 
land.  It  is  a  purely  legal  action,  as  he  claims  to  be  the 
owner  through  a  sherfff ^s  sale.  Horn  is  in  possession  and 
claims  the  legal  title  derived  from  one  Achesoii,  whose 
title  Miller  claims  he  obtained  through  the  aforesaid  sher- 
iff's sale.  It  is  thus  a  contest  between  legal  titles,  in  which 
the  entire  controversy  may  be  determined  at  law,  and  where 
Miller  is  entitled  under  the  statute  to  submit  his  case  to 
the  determination  of  a  jury  and  to  have  at  least  two  trials 
in  the  case.  The  rule  is  well  settled  that  a  suit  in  equity 
will  not  be  maintained  to  take  the  place  of  the  action  of 
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^ectment  and  to  try  adverse  claims  and  titles  to  land  which 
are  wholly  legal,  and  to  award  the  relief  of  the  recovery 
of  possession.  Wolfe  v».  Scarborough^  2  O.  S.,  361-368. 
Woodruff  V.  Robb,  19  Ohio,  212-214,  Welby  v.  Duke  oj 
jB.,  6  Bro.  P.  C,  575.  HUl  v.  Proctor,  10  Wa.  Va.,  59- 
77.  Cavedo  v.  JBiUingo,  16  Florida,  261.  Strubher  v.  Bel- 
^ey,  79  111.,  307.  Phelps  v.  HarHs,  51  Miss.,  789-793. 
Lewis  V.  Cocks,  23  Wall.,  466-469.  Bosion  D.  Co.  v. 
Florence  Mcmuf.  Co.,  114  Mass.,  69.  Whitehead  v.  Kit- 
tson, 119  Mass.,  484.  Oriswold  v.  Fuller,  38  Mich.,  268. 
First  Nat  Bank  v.  Bininger,  26  N.  J.  Eq.,  845.  WolcoU 
V.  Bobbins,  26  Conn.,  236.  Oreen  v.  Spring,  48  111.,  280. 
Roberts  V.  Taliaerro,  7  Iowa,  110-112.  Shotwdlv.  Lawson^ 
^0  Miss.,  27.  .£066  17.  Woodward,  42  Mo.,  482-488. 
Wadddl  V.  Beach,  1  Stockton  Ch.,  793-795.  MUtm  v. 
Hogue,  4  Ire.  Eq.,  415-422.  Pell  v.  Lander,  8  B.  Mod., 
654-658.  Dickerson  v.  Stall,  4  Halst.  Oh.,  294-298. 
DoggM  v.  Hart,  6  Florida,  215.  Topp  v.  Williams,  7 
Hamph.,  569.  Hale  v.  Darter,  5  Hamph.,  79.  Hipp  v. 
Balin,  19  How.,  271-277.  Bowers  v.  Smith,  10  Pajge, 
19a-200.     1  Pom.  Eq.,  §  177. 

This  suit  of  Horn  v.  Miller  being  one  in  which  it  was 
nought  to  enjoin  Miller  from  proceeding  at  law,  when, 
whatever  defense  Horn  may  have  to  the  action  may  be  set 
ap  in  the  ejectment  case,  the  court  was  without  jurisdic- 
tion, and  the  judgment  of  the  court  below  dismissing  the 
bill  is  no  doubt  right,  and  the  case  at  law  will  proceed. 
•So  that  it  is  apparent  that  whatever  the  ruling  upon  this 
motion  may  be,  the  final  result  would  be  the  same — a  dis- 
missal of  the  bill. 

I  am  unwilling,  however,  to  give  a  construction  to  the 
language  regulating  the  right  of  appeal  in  equity  cases, 
which  it  seems  to  me  is  at  variance  with  the  liberal  rules 
heretofore  adopted  by  this  court,  that  in  the  language  of 
the  first  section  of  the  code  "  its  provisions  and  all  proceed- 
ings under  it  shall  be  liberally  construed  with  a  view  to 
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promote  its  object  and  assist  the  parties  in  obtaining  jus- 
tice." 

Sec.  675  of  the  code  provides  that "  the  party,  appealing 
shall,  within  six  months  after  the  rendition  of  the  judg- 
ment or  decree,  or  the  making  of  the  final  order,  procure 
from  the  clerk  of  the  district  court  and  file  in  the  office  of 
the  clerk  of  the  supreme  court,  a  certified  transcript  of  the 
proceedings  had  in  the  district  court  containing  the  plead- 
ings, the  judgment  or  decree  rendered,  or  final  order  made 
thereon,'^  etc.  Now,  it  is  said  that  the  decree  is  rendered 
as  soon  as  it  is  announced.  This  for  certain  purposes  is 
no  doubt  true,  but  that  it  does  not  apply  in  cases  of  appeal 
is  evident  from  the  requirement  of  the  statute  that  a  copy 
of  the  decree  is  to  be  filed  in  the  supreme  court.  As  a  rule 
the  appellant  is  not  the  party  whose  duty  it  is  to  prepare 
the  decree.  It  is  for  the  party  claiming  the  benefit  of  such 
decree  to  see  that  it  is  prepared  and  entered,  and  until  it 
is  so  entered  it  is  not,  in  my  view,  rendered  within  the 
meaning  of  the  statute.  It  is  proved  beyond  controversy 
that  the  appeal  in  this  case  was  taken  within  six  months 
from  the  actual  entry  of  the  decree,  a  copy  of  which  is  set 
out  in  the  record.  The  time  from  which  an  appeal  may 
be  taken  dates  from  the  actual  rendition  of  the  decree,  and 
not  from  the  fiction  of  the  law  when  it  was  supposed  ta 
have  been  rendered.  The  reasons  given  for  the  opposite 
holding  fail  to  convince  me  that  a  party  should  be  required 
to  incur  all  the  expenses  of  procuring  a  transcript  of  all 
the  proceedings  in  a  case  in  the  district  court,  including 
the  decree,  and  file  the  same  in  the  supreme  court  before^ 
in  fact,  any  decree  is  found  on  the  records  of  such  court 
from  which  to  appeal. 

The  motion,  therefore,  should  be  overruled. 
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1.  Mortgage  on  Homestead.    A  mortgage  of  a  tract  of  land,    so  107 

inclnding  the  homestead,  executed  by  a  married  man  without 
the  concurrence  and  signature  of  the  wife,  is  invalid  for  the  pui^ 
pose  of  impairing,  dismembering,  or  in  any  manner  affecting 
such  homestead  or  its  appurtenances;  but  oZt^as  to  the  portion 
of  such  tract,  if  any,  not  embraced  within  such  exempt  home, 
stead. 

2.  Jurisdiction.    When  a  district  court  has  gained  jurisdiction 

of  a  cause  for  one  purpose,  it  may  and  should,  retain  it  gen* 
erally  for  relief. 

Appeal   from   the  district  court  of  Adams  oouniy. 
Heard  below  before  Morris,  J. 

John  L.  Webster  and  B.  F.  Smithy  for  appellants, 

John  M,  Ragan  {Angus  McDonald  and  0.  P.  ShaUen- 
berger  with  Kim),  for  appellees. 

Cobb,  J, 

It  ap|)ears  from  the  abstract  that  on  the  4th  day  of  June, 
1879,  Barnabas  E.  Swift,  ohe  of  the  appellees,  was  the 
owner  of  the  quarter  section  of  land  described  in  the  plead- 
ings. That  the  same  having  been  acquired  by  him  under 
the  homestead  laws  of  the  United  States,  although  he  was 
not  then  actually  residing  thereon  with  his  family,  yet  not 
having  legally  abandoned  the  same  as  his  homestead,  both 
he  and  his  wife  and  co-appellee  were  entitled  to  an  exempt 
homestead  therein.  It  further  appears  that  on  the  day 
above  mentioned  the  said  Barnabas  E.  Swift  executed  to 
Dewey  &  Stone,  the  appellants,  a  mortgage  upon  the  north 
half  of  said  quarter  section  of  land  to  secure  the  sum  of 
J819.22.     That  on  the  13th  day  of  December,  1880,  a 
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fiuit  having  been  commenced  for  the  foreclosure  of  said 
mortgage,  such  proceedings  were  had,  that  a  judgment  and 
decree  was  duly  rendered  and  entered  in  the  proper  district 
court  for  the  foreclosure  of  said  mortgage,  and  the  sale  of 
the  land  therein  described.  That  On  the  29tb  day  of  Sep- 
tember, 1884,  an  order  of  sale  was  issued  on  the  said  judg- 
ment and  decree,  and  placed  in  the  hands  of  the  appellant 
David  L.  Barlass,  as  sheriff  of  Adams  oountyp  who  adver- 
tised the  said  lands  for  sale  on  the  1st  day  of  November 
next  ensuing,  to  satisfy  the  said  judgment  and  costs,  etc. 
That  thereupon  the  appellees  commenced  their  action  in 
the  district  court  of  Adams  county  for  an  injunction  and 
general  relief  against  the  appellants. 

The  appellants  Dewey  &  Stone  answered,  denying  that 
the  said  quarter  section  of  land  was  the  exempt  homestead 
of  the  said  plaintifis  at  the  time  of  the  commencement  of 
their  said  action,  and  alleging  that  the  same  was  of  greater 
value  than  two  thousand  dollars,  to-wit,  of  the  value  of 
four  thousand  dollars,  and  praying  the  court  to  enquire 
into  the  value  of  said  quarter  section  of.  land^  and  if  the 
same  should  prove  to  be  of  greater  value  than  two  thousand 
dollars,  that  the  same  be  sold  and  the  overplus  of  two  thou- 
sand dollars  l>e  applied  to  the  payment  of  the  said  judg- 
ment of  the  said  Dewey  &  Stone,  etc. 

There  was  no  reply. 

There  was  a  trial  to  the  court  which  found  for  the  plaii^- 
tiffs  and  rendered  a  judgment  and  decree  perpetually  en- 
joining the  said  defendants  from  proceeding  further  in  the 
sale  of  said  premises,  or  taking  any  steps,  proceedings,  or 
process  whatever,  based  on  said  pretended  judgment  of  fore- 
closure, etc.  The  defendants  bring  the  cause  to  this  court 
by  appeal. 

Section  3  of  the  homestead  act  of  1877,  provides  that: 
''^A  conveyance  or  encumbrance  by  the  owner  is  of  no 
validity  unless  the  husband  and  wife,  if  the  owner  is  mar- 
ried, concur  in  and  sign  the  same  joint  instrument"  Laws 
1877,  34. 
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I  do  not  UDderstand  this  provision  to  go  to  the  extent 
of  invalidating  a  mortgage  executed  by  the  husband  with-» 
out  the  concurrence  of  the  wife,  and  embracing  an  exempt 
homestead,  for  all  purposes,  but  only  for  the  purpose  and 
to  the  extent  of  rendering  it  powerless  to  dismember  or  to 
any  extent  disturb  the  homestead.  Certainly  such  a  mort^ 
gage,  if  executed  for  an  adequate  and  lawful  consideration^ 
would  be  enforceable  against  the  person  executing  it,  ao» 
cording  to  its  terms,  upon  any  property  which  it  might  con- 
tain other  than  the  exempt  homestead.  This  proposition 
seems  to  me  too  plain  to  admit  of  argument. 

The  act  of  1877  provides  that  a  homestead  shall  in  no 
event  exceed  in  value  the  sum  of  two  thousand  dollara^ 
The  previous  act  of  1875  and  the  subsequent  one  of  1879 
[Comp.  Stat,  Ch.  86.],  both  contain  provisions  of  similar 
import  Under  this  provision,  and  conceding  that  under 
the  evidence  in  the  case,  the  appellees  have  an  exempt 
homestead  in  the  quarter  section  of  land  described,  it  by 
BO  means  follows  that  the  whole  quarter  section  is  exempt 
Where,  as  in  this  case,  the  homestead  in  question  consists 
of  a  &rm,  that  which  may  be  claimed  as  exempt  is  as  clearly 
limited  to  two  thousand  dollars  in  value,  as  it  is  to  one 
hundred  and  sixty  acres  in  quantity.  It  should  be  borne 
in  mind,  in  considering  this  case,  that  it  nowhere  appears^ 
either  in  the  pleadings  or  evidence,  that  the  dwelling  house 
and  its  appurtenances,  or  either  of  them,  is  situated  upon 
the  eighty  acre  tract  of  land  covered  by  the  mortgage,  nor 
does  it  anywhere  appear  that  the  eighty  acres  of  said  quarter 
section  of  land  not  covered  by  the  mortgage  does  not  em- 
brace the  dwelling  house  and  all  of  its  appurtenances,  nor 
that  it  is  not  worth  the  full  amount  of  two  thousand  dollars; 
On  the  other  hand,  while  it  is  not  alleged  in  the  answer 
that  the  eighty  acres  covered  by  the  mortgage  does  not  em- 
brace the  dweUing  house  and  its  appurtenances,  it  is  alleged 
therein  that  the  quarter  section  of  land  is  of  greater  value 
than  two  thousand  dollars,  and  that  it  is  worth  four  thou* 
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sand  dollars.  Upon  the  trial  the  defendants  offered  no 
evidence  on  their  part^  but  thej  did  seek,  by  interrogating 
the  plain tifis,  when  on  the  stand  as  witnesses  in  their  own 
behalf^  to  prove  the  said  quarter  section  of  land  to  be  of 
greater  value  than  two  thousand  dollars^  and  that  it  was 
of  the  value  of  four  thousand  dollars.  The  questions  by 
which  it  was  sought  to  draw  out  this  evidence  being  ob- 
jected to  by  the  plaintiffs  as  incompetent,  and  such  objec- 
tions being  sustained  by  the  trial  court^  is  probably  a  suffi- 
cient reason  and  justification  on  the  part  of  the  defendants 
for  the  absence  of  such  evidence. 

The  right  of  the  defendants  Dewey  &  Stone  to  proceed 
against  the  property  of  the  plaintiff,  Barnabas  E.  Swift, 
were  the  same  as  those  of  a  judgment  creditor,  neither 
greater  or  less.  Section  14,  of  the  act  of  1877,  provides  as 
follows :  ''  When  a  disagreement  takes  place  between  the 
owner  and  any  person  adversely  interested  as  to  whether 
any  land  or  buildings  are  properly  a  part  of  the  homestead, 
the  sheriff  shall,  at  the  request  of  either  party,  summon 
nine  disiutere^ited  persons  having  the  qualifications  of  ju- 
rors; the  parties  then,  commencing  with  the  owner  of  the 
homestead,  shall  in  turn  strike  off  one  juror  each,  and  shall 
continue  to  do  so  until  only  three  of  the  number  remain. 
These  shall  then  proceed  ns  referees  to  examine  and  ascer- 
tain all  of  the  facts  of  the  case,  and  shall  report  the  same, 
with  their  opinion  thereon,  to  the  next  term  of  the  court 
from  which  the  execution  or  other  process  may  have  issued.'^ 
The  following  three  sections  point  out  the  duties  of  the  court 
upon  the  coming  in  of  the  repoil  of  such  arbitrators,  etc. 

Plaintiffs  in  their  brief  contend  that  the  above  quoted 
section  ''  provides  a  plain  way  in  which  any  one  adversely 
interested  may  have  any  question  as  to  the  quantity  or  value 
of  any  homestead  decided,  and  have  the  excess  (if  any)  set 
off  so  that  it  may  be  reached  by  judicial  process.'^  And 
that  "  where  such  a  statutory  remedy  is  provided  no  other 
method  can  be  resorted  to,  to  determine  that  question,''  etc 
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I  do  not  doubt  the  correctness  of  the  rule  that  "  where 
a  statute  confers  a  right  and  prescribes  adequate  means  of 
protecting  it,  the  proprietor  of  the  right  is  confined  to  the 
statutory  remedy,"  but  I  think  that  it  would  have  been 
equally  applicable  had  it  been  invoked  by  the  defendants 
in  defense  to  the  plaintiffs'  petition  for  injunction.  Clearly 
the  defendants  Dewey  &  Stone  could  not  have  proceeded 
under  the  statute  without  first  having  obtained  their  de- 
cree, caused  the  order  of  sale  to  issue,  and  placed  it  in  the 
hands  of  the  sheriff.  It  was  then  equally  the  right  of  the 
defendants  Dewey  &  Stone  or  of  the  plaintiffs  to  apply  for 
the  jury  provided  for  by  section  14  above  quoted.  Neither 
party  availed  themselves  of  that  right,  but  the  plaintifis 
brought  this  suit  in  equity.  So  that  at  Ihe  instance  and 
procurement  of  the  plaintiffs  themselves  the  district  court 
of  the  proper  county,  sitting  as  a  court  of  equity  as  well  as 
of  law,  obtained  jurisdiction  of  the  cause  as  well  as  of  the 
parties.  Such  being  the  case,  the  defendants,  appellants, 
by  their  answer  invoked  the  well  known  powers  of  the 
court  that  the  facts  of  the  case  and  rights  and  duties  of  the 
parties  in  respect  thereto  might  be  enquired  into,  ascer- 
tained, and  settled  by  its  decree.  This  I  think  they  had  a 
right  to,  and  that  in  denying  it  to  them  the  district  court 
erred. 

*'  It  has  been  laid  down  in  the  courts  of  New  York  on 
more  than  one  occasion  as  a  settled  rule,  that  when  the 
court  of  chancery  has  gained  jurisdiction  of  a  cause  for  one 
purpose,  it  may  retain  it  generally  for  relief."  Seel  Story 
Eq.  Jur.,  §  71",  and  cases  there  cited.  This  I  think  may 
be  now  regarded  as  the  settled  law.  It  tends  to  shorten 
litigation  and  save  costs,  while  it  denies  the  rights  of  no  one. 

The  findings  and  decree  of  the  district  court  are  reversed 
and  the  cause  remanded  for  further  proceedings  in  accord- 
ance with  law. 

Revebsed  and  remanded. 
The  other  judges  concur. 
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Ellen  Seal  et  al.,  plaintiffs  in  ebrob,  v.  John  A,. 

HOLLD^TER^  defendant  IN  ERROR. 

1.  Covenant,  wabbakty:  fleadino  and  pboof.  In  an  ac- 
tion  on  a  warranty  deed  for  a  breach  of  the  covenant  for  quiet 
enjoyment,  the  plaintiff  must  allege  and  prove  that  he  has  been 
tamed  out  of  the  poesession  of  the  granted  premiseB,  or  of  some 
port  thereof  or  has  yielded  the  pofisession  thereof  to  the  pan^ 
mount  title. 

S.  A  Motion  for  a  New  Trial  muat  be  made  in  the  terms  suIk 
stantially  in  which  it  may  be  allowed,  within  the  rules  of  law, 
or  it  will  be  denied. 

8.  Covenant.  The  covenant  for  title,  or  of  seizin,  is  an  assurance 
to  the  purchaser  that  the  grantor  has  the  very  estate,  in  quantity 
and  quality,  which  he  purports  to  convey.  If  he  has  not  sudk 
title,  his  covenant  is  broken  immediately  upon  its  being  made* 

Rehearing  of  case  reported  in  17  Neb.,  661. 

0.  P.  Mason,  for  plaintifis  in  error. 
By  an  Brothers,  for  defendant  in  error. 
COBB^  J. 

This  eaase  came  before  the  court  and  was  argued  at  the 
January  term^  1885.  The  judgment  was  affirmed  at  the 
succeeding  July  term^  and  the  opinion  of  the  court,  by 
our  brother  B^Ek3£,  published  in  17  Neb.,  661.  At  the 
January,  1886,  term,  a  motion  for  a  rehearing  was  made  by 
the  plaintiffs  in  error,  and  allowed  by  the  court,  and  the 
cause  thoroughly  reargued. 

It  appears  from  a  statement  in  the  brief  of  counsel  for 
the  plaintiffs  in  error,  that  the  attention  of  counsel  was  by 
the  chief  justice  directed  principally  to  the  two  following 
points: 

1.  The  necessity  of  an  eviction  before  bringing  suit; 
and 
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2.  That  the  husband,  who  so  far  as  appears  did  not  have 
an  interest  in  the  land,  shall  be  held  merely  as  security. 

Before  entering  upon  the  discussion  of  either  of  these 
points!  will  say  that,  as  I  understand  it  there  is  yet  an- 
other, and  as  I  had  thought  the  principal,  question  involved 
in  the  case,  to- wit:  whether,  under  the  facts  proved  in  the 
case,  the  covenants  of  seizin  of  both  or  either  of  the  plain- 
ti&  in  error  run  with  the  land  so  as  to  be  available  as  a 
cause  or  causes  of  action  'in  &vor  of  the  defendant  in  error. 

Upon  the  first^  pobt,  the  fifth  point  of  the  syllabus  of 
the  original  opinion  is  as  follows :  ''  where  in  an  aetioD 
apon  the  covenants  of  warranty  of  title,  contained  in  a 
deed  of  conveyance  of  real  estate',  it  is  shown  that  a  decree 
in  equity  has  been  entered  against  the  grantee  and  plain- 
tiff setting  aside  his  title,  and  declaring  that  he  held  as 
tarustee  for  the  plaintiff  in  that  action  and  requiring  con- 
veyance to  such  plaintiff;  and  where,  after  such  decree,  the 
plaintiff  in  the  action  conveys  the  land  to  a  third  party^ 
who  in  an  action  of  ejectment  recovers  judgment  against 
the  present  plaintiff  for  the  possession  of  the  property,  Held, 
SaflScient  proof  of  eviction.'' 

As  will  be  seen  when  we  come  to  examine  the  third 
p(»nt,the  only  covenant  contained  in  the  deed  of  plaintiffs 
in  error  which  can  be  deemed  available  to  the  defendant  in 
error  is  that  contained  in  the  following  words :  ^'  they  do 
hereby  covenant  to  warrant  and  defend  the  title  to  said 
premises  against  the  lawful  claims  of  all  persons  whomso- 
ever." This  I  think  is  equivalent  to  a  covenant  for  quiet 
enjoyment  as  it  is  usually  designated  in  the  cases  and  law 
books.  So  that  those  cases  which  were  brought  for  a 
breach  of  the  covenant  for  quiet  enjoyment  will  be  regarded 
as  specially  applicable  to  the  case  at  bar. 

Upon  the  question  as  to  what  will  constitute  an  action- 
able breach  of  the  covenant  for  quiet  enjoyment,  Green- 
leaf  says,  "  The  covenant  for  quiet  enjoymeid  goes  to  the 
possession  and  not  to  the  title ;  and  therefore  to  prove  a 
8 
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breach,  it  is  ordinarily  necessary  to  give  evidence  of  an  en- 
try upon  the  grantee,  or  of  expulsion  from,  or  some  actual 
disturbance  in  the  possession ;  and  this,  too,  by  reason  of 
some  adverse  right  existing  at  the  time  of  making  the  cov- 
enant, and  not  of  one  subsequently  acquired/'  2  Greenl., 
§  243. 

On  the  same  subject  Kent  says,  "  But  the  covebant  of 
warranty  and  the  covenant  for  quiet  enjoyment  are  pro- 
spective, and  an  actual  ouster  of  eviction  is  necessary  to 
constitute  a  breach  of  them."  4  Kent  Com.,  471,  and  au- 
thorities there  cited. 

•  A  patient  examination  of  authorities  cited  by  counsel,  as 
well  as  those  cited  by  the  above  writers,  satisfies  me 
that  the  weight  of  authority,  as  well  as  of  reason,  is  with 
the  proposition  that  in  order  to  maintain  an  action  for  the 
breach  of  the  covenant  for  quiet  enjoyment,  the  plaintiff 
must  allege  and  prove  that  he  has  been  actually  turned  out 
of  the  premises  by  legal  process  based  upon  a  title  or  some 
right  existing  in  another  at  the  date  of  the  covenant,  or  that 
such  outstanding  title  having  been  asserted  he  has  yielded 
to  it  and  surrendered  the  possession  thereto.  In  the  former 
case  the  record  of  the  judgment  and  service  of  the  writ  of 
possession  would  be  conclusive  evidence  of  the  superiority 
of  such  outstanding  title,  but  in  the  latter  case  the  plaintiff 
would  assume  the  burden  of  proving  it  by  legal  and  appro- 
priate evidence.  Yet  in  the  latter  case,  if  the  title  to  which 
the  plaintiff  has  yielded  has  been  established  by  the  judg^ 
ment  or  decree  of  a  court  of  competent  jurisdiction,  the 
record  would  be  conclusive  proof  of  such  title,  and  the  sur- 
render to  it  only  need  be  proved  as  an  independent  fact. 

It  will  be  observed,  that  this  rule  does  not  '*  require  a  per^ 
eon  in  possession,  after  his  title  has  been  destroyed  by  decree 
in  equity,  and  a  judgment  of  eviction  has  been  rendered 
against  him  by  a  court  of  law,  to  still  refuse  to  surrender 
possession,  and  have  to  pay  the  costs  of  an  eviction  by  exec- 
ution,'' but  it  does  prohibit  him  from  suing  on  the  covenants 
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of  his  deed  while  he  continues  to  enjoy  the  possession  ob- 
tained under  it  I  will  not  say  that  the  reasons  for  the  rule 
which  i*equires  a  party  to  be  turned  out  or  to  render  up  the 
possession  of  premises,  before  bringing  suit  on  the  covenant 
of  a  deed  for  their  quiet  enjoyment,  are  many  or  conclusive^ 
but  I  think  that  such  ouster  or  surrender  may  be  required 
as  a  pl^ge  of  good  faith. 

The  only  allegation  of  ouster  or  dispossession  contained 
in  the  petition  is  the  following:  ''That  on  the  20th  day  of 
November,  1882,  a  trial  was  had,  and  plaintiff  herein  was 
by  the  judgment  of  the  court  ordered  evicted,  and  was 
evicted  from  said  premises,'^  etc.  There  was  no  evidence' 
before  the  court  of  the  dispossessing  of  the  plaintiff  or  of  his 
surrender  or  abandonment  of  the  premises.  The  record  of 
the  judgment  in  ejectment  was  before  the  court.  But  I  do 
not  think  that  sufficient. 

As  to  the  second  point,  that  the  husband,  who  so  far  as 
appears  did  not  have  an  interest  in  the  land,  shall  be  held 
merely  as  security,  I  have  not  deemed  it  necessary  to  de- 
cide. I  am  entirely  satisfied  with  what  is  said  in  the  orig- 
inal opinion  on  that  subject.  Were  that  the  only  point  in 
the  case,  although  it  be  admitted  that  P.  J.  Real  was  im- 
properly joined  as  a  defendant,  yet  he  cannot  complain  of 
the  action  of  the  court  in  overruling  the  motion  for  a  new 
trial.  The  finding  being  correct  as  to  Ellen  Real,  a 
motion  to  set  it  aside  must  be  overruled ;  and  so  the  mo- 
tion, being  an  entirety  as  to  both  defendants,  was  properly 
overruled  as  to  both.  P.  J.  Real  never  asked  the  trial 
court  to  set  aside  the  finding  as  to  himself  alone,  but  en- 
cumbered his  motion  so  that  the  court  could  not  grant  it 
in  the  terms  in  which  it  was  applied  for  without  also  set- 
ting the  finding  aside  as  to  Ellen  Real,  which  as  to  this 
point  would  have  been  an  obvious  error.  It  is  a  rule  of 
pleading,  nearly  if  not  quite  without  an  exception,  that  a 
motion  must  be  made  in  the  precise  terms  in  which  it  may 
be  granted,  or  it  will  be  denied. 
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I  have  above  considered  the  cases  as  though  the  covenant 
for  quiet  enjoyment  contained  in  the  deed  from  the  plain- 
tiffs in  error  to  Michael  Real  was  the  only  covenant  io 
said  deed  available  to  the  plaintiff  in  the  court  below;  but 
that  depends  upon  whether^  under  the  evidence  in  the  case, 
the  covenant  of  seizin  contained  in  said  deed  can  be  held 
to  have  run  with  the  land  so  as  to  have  passed  to  the  plain- 
tiff below  by  virtue  of  the  deed  from  Michael  Real  to  him. 
It  appears  from  the  bill  of  exceptions  that  the  land  de- 
scribed in  the  pleadings  constituted  a  part  of  the  grant  by 
the  United  States  to  the  State  of  Kansas,  to  aid  in  the 
construction  of  the  Northern  Kansas  railroad  and  tele- 
graphy but  that  after  the  line  of  said  railroad  became  defi- 
nitely fixed,  and  the  said  grant  operative,  one  Linas  Clapp 
entered  the  same  under  the  homestead  law  and  received 
a  patent  therefor  from  the  United  States.  That  said  Clapp 
conveyed  the  said  land  by  deed  to  one  R.  P.  Walker;  that 
said  Walker  conveyed  it  to  Ellen  Real,  the  female  plaintiff 
in  error,  who,  together  with  her  husband,  the  other  plaintiff  • 
in  error,  conveyed  it  to  one  Michael  Real  by  the  warranty 
deed  now  under  consideration,  and  Michael  conveyed  it  to 
the  defendant  in  error.  Also,  that  on  the  21st  day  of 
February,  1882,  in  an  action  pending  in  the  circuit  court 
of  the  United  States  in  and  for  the  district  of  Nebraska^ 
wherein  James  W,  Parker  was  plaintiff,  and  John  H.  Hol- 
lister (defendant  in  error  herein)  impleaded  with  the  Phoe- 
nix Mutual  Life  Insurance  Company,  was  defendant,  it 
was  ordered  adjudged  and  decreed  that  the  St.  Joseph  and 
Denver  City  Railroad  Company  had  become  and  was  en- 
titled to  letters  patent  of  the  United  States,  conveying  to 
it  the  lands  in  the  original  bill  in  said  cause  described,  be- 
ing the  same  land  as  that  conveyed  by  the  deed  now  under 
consideration,  but  that  such  patent  was  issued  to  another 
party,  who  took  the  same  and  the  title  to  said  lands  in  trust 
for  said  company,  and  not  otherwise,  and  that  the  defend- 
ant in  said  action,  to-wit,  the  defendant  in  error  herein. 
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then  held  the  l^al  title  to  said  lands  under  the  said  patent 
in  trust  for  the  plaintiff  in  said  action. 

It  appears  then  to  be  settled  by  the  judgment  of  a  court 
of  competent  jurisdiction,  in  a  cause  in  which  defendant  in 
error  was  a  party,  that  at  the  date  of  the  execution  of  the 
deed  containing  the  covenant,  for  the  breach  of  which  de- 
fendant in  error  sues,  whatever  title  the  plaintiff  in  error 
had  or  held  in  or  to  the  said  land  was  held  by  Ellen  Eeal 
as  a  trustee  in  trust  for  the  St.  Joseph  and  Denver  City 
Bailroad  Company^  and  not  in  her  own  right,  and  it  does 
not  appear,  either  from  the  bill  of  exceptions,  or  other- 
wise, that  either  of  the  plaintifis  in  error  were  ever  in  the 
actual  possession  of  the  said  land.  So,  were  we  inclined  to 
liold  with  Maine  and  Massachusetts,  and  as  held  to  a  qual- 
ified extent  by  Ohio,  that  possession  of  the  granted  prem- 
ises by  the  covenantor  is  sufficient  to  cause  the  covenant  of 
seizin  to  run  with  the  land  (see  Rawle  on  Covenants  for 
Title,  p.  76),  even  then  there  are  no  facts  in  this  case  for  the 
application  of  such  rule.  I  do  not  lose  sight  of  the  rule  that 
the  bolder  of  the  general  title  of  unoccupied  land  will  be 
presumed  to  be  in  possession,  but  I  know  of  no  rule  under 
whidi  a  tract  of  land,  proved  to  be  partly  cultivated,  will 
be  presumed  to  be  unoccupied,  and  there  is  no  evidence  on 
that  point  in  the  case  at  bar.  Ordinarily,  and  doubtless 
in  the  cases  out  of  which  the  above  mentioned  rule  grew, 
the  legal  and  equitable  title  were  united  in  the  same  person, 
but  in  the  case  at  bar  it  was  proven  that  it  had  been  in 
effect  adjudicated  that  the  equitable  title  was  never  in 
either  of  the  plaintifis  in  error,  but  passed  by  grant  from 
the  United  States  to  the  railroad  corporation  under  which 
Creorge  M.  Wood  holds  an  unbroken  chain  of  title. 

I  stated  in  the  forepart  of  this  opinion  that  under  the 
facts  of  this  case  the  only  one  of  the  covenants  contained 
in  the  deed  of  the  plaintifis  in  error  (available  to  the  de- 
fendant in  error)  was  that  for  quiet  enjoyment,  and  we 
have  seen  that  he  cannot  avail  himself  of  the  alleged  breach 
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of  that  covenant,  for  the  reason  that  for  aught  that  appears 
to  the  contrary  he  is  in  the  possession  and  enjoyment  of  the 
premises  in  the  deed  which  he  now  seeks  to  attack. 

The  covenant  of  seizin,  or  covenant  for  title,  as  it  is 
sometimes  called,  is  not  available  to  him,  for  the  reason 
that  it  having  been  broken  at  the  moment  it  was  made,  it 
becomes  a  personal  cause  of  action  in  Michael  Real,  and  did 
not  run  with  his  deed  to  the  defendant  in  error.  This  is 
true,  unless  the  seizin  named  in  the  said  deed  means  the 
naked  legal  title  which  existed  in  Ellen  Real  by  virtue  of 
the  wrongful  issuance  of  the  patent  of  said  land  by  the 
United  States  officers  to  the  said  LinasClapp.  I  think  it 
means  more  than  that. 

The  court  of  King's  Bench,  by  Lord  EUenborough,  in 
Howell  v.  Michardsj  11  East.,  633,  says:  The  covenant  for 
title  is  an  assurance  to  the  purchaser  that  the  grantor  has 
the  very  estate  in  quantity  and  quality  which  he  purports 
to  convey.^* 

The  deed  now  under  consideration,  I  think,  purports 
to  convey  the  land  absolutely,  not  only  the  legal  but  the 
equitable  title  to  the  whole  quarter  section.  As  it  failed 
to  convey  such  title,  the  covenant  for  the  title  or  seizin 
being  broken,  failed  to  run  with  the  land,  and  so  did  not 
pass  from  Michael  Real  to  the  plaintiff  in  the  court  ber 
low ;  and  not  being  a  cause  of  action  accruing  to  him,  the 
finding  of  the  district  court  thereon  in  his  favor  was  erro- 
neous. 

We  have  seen  above  that  the  finding  of  the  district  court 
in  favor  of  the  plaintiff  in  that  court  on  the  covenant  for 
quiet  enjoyment,  cannot  be  sustained,  for  the  reason  that 
there  is  no  evidence  of  the  said  plaintiff  having  been  turned 
out,  or  of  his  having  yielded  up  the  possession  of  baid 
premises  in  response  to  a  claim  under  a  superior  title. 
But  it  appears  from  the  record  that  the  defendant  in  error 
has  expended  the  sum  of  sixty-four  dollars  and  fifly-three 
cents,  which  was  adjudged  against  him  as  costs  in  two  sev- 
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eral  suits  against  him  by  the  holders  of  the  paramount  title 
to  the  said  lands,  and  the  claim  of  said  defendant  in  error 
to  recover  the  said  sum,  not  being,  resisted  bj  plaintiffs  in 
error,  but  being  admitted  by  counsel  in  the  brief,  upon  the 
entry  of  a  remittitur  by  the  defendant  in  error,  either  in 
this  court  or  the  court  below,  within  sixty  days  from  the 
date  of  the  filing  of  this  opinion,  of  the  whole  of  the  judg* 
ment  in  the  district  court,  except  the  sum  of  sixty-four 
dollars  and  fifly-three  cents,  the  said  judgment  will  stand 
affirmed  as  of  that  amount;  otherwise  the  said  judgment  of 
the  district  court  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  law. 

Judgment  aocx)bdingly. 

Maxwell,  Ch.  J.,  concurs. 

Reese,  J.,  dissents.     And  for  grounds  of  dissent  refers 
to  the  original  opinion. 


The  State  of  Nebraska,  ex  rSl.  W.  W.  Wood,  v  '^  jH 
Abel  Hill  et  al.  u    m| 

ao  iioi 

Blections:    oanyassing  votb.     Where  the  election  returns  in ' 

due  form  are  made  by  the  Judges  and  clerks  of  an  election,  and 
the  poll  book  so  returned  shows  the  entire  number  of  votes  cast 
at  the  election,  and  the  tally  sheet  the  number  cast  for  a  partio- 
ular  candidate,  it  is  the  duty  of  the  board  of  canyassers  to  can- 
TBSs  the  Totes  so  returned,  and  to  correct  any  error  of  the  election 
board,  apparent  on  the  face  of  the  returns,  in  adding  up  the 
Totes  cast  for  a  candidate. 

Objoinal  application  for  mandamus. 

Marqxkeitj  Deweeae  &  Halt  for  relator. 

C  K  Magoon  for  intervenors. 
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This  is  original  action  to  compel  the  defeDdants  to  re- 
assemble as  a  board  of  canvassers  and  canvass  certain  votes 
from  Hanter  precinct  in  Sheridan  county.  It  appears 
from  the  record  that  Sheridan  county  was  organized  in 
September,  1886;  that  at  the  election  organizing  the 
county  no  place  received  a  majority  of  the  votes  cast  for 
county  seat,  and  a  second  election  was  called,  and  held  in 
said  county,  for  the  purpose  of  locating  a  county  seat,  on 
the  6th  day  of  October,  1885.  At  this  election,  the  rela- 
tor claims  the  whole  number  of  votes  cast  for  the  county 
seat  was  1,758,  of  which  Rushville  received  91 9  votes,  and 
Hay  Springs  839,  and  that  the  votes  were  duly  canvassed 
by  the  judges  of  election  for  the  respective  precincts;  tiiat 
.  the  returns, were  made  to  Abel  Hill,  the  county  clerk,  and 
he  called  to  his  aid  two  disinterested  electors,  viz.,  William 
Waterman  and  James  F.  Loofborough,  who  canvassed  all 
of  the  votes  returned,  except  from  Hunter  precinct.  That 
the  returns  showed  the  number  of  votes  cast  in  said  pre- 
.cinct  to  be  226,  and  that  all  of  said  votes  were  in  favor  of 
Rushville,  but  that  .said  board  only  counted  42  of  said 
votes  instead  of  226,  leaving  184  uncounted. 

Edward  Satterlee,  (Jeorge  W.  Millard,  J.  E.  Brown,  and 
J.  R.  Graham,  residents  and  tax-payers  of  said  county, 
were  permitted  to  intervene,  and  filed  an  answer,  wherein 
they  allege  that,  ^*  in  said  Hunter  precinct,  in  said  county, 
the  total  number' of  ballots  cast  at  said  election  on  said  ques- 
tion was  forty -two,  and  no  moi:e;"  which  votes  were  all 
for  Rushville,  and  were  canvassed.  It  is  also  alleged,  in 
substance,  that  the  184  votes  not  counted  were  false  and 
fraudulent,  and  that  the  total  number  of  electors  in  Hun- 
ter precinct  at  the  date  of  said  election  did  not  Exceed 
nineteen. 

Loofborough  and  Waterman,  in  their  answer,  as  a  reason 
for  not  canvassing  all  the  votes  returned  from  Hunter  pre- 
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oinct,  say:  ^'  That  said  poll  book  showed  the  names  of  two 
hundred  and  twenty-six  persons  who  voted  in  said  Hunter 
predncty  written  down  in  r^olar  order  in  the  first  p^rt  of 
the  poll  book,  headed,  ''Names  of  Voters;"  that  the  tally 
list  returned  with  and  belonging  to  said  poll  book  from 
Hunter  precinct  was  as  follows :  Under  the  headings 
"**  Name  of  OflSoe  '*  and  "  Name  of  Person  voted  for,"  was 
written,  "  For  Coanty  Seat,  Bushville,"  and  immediately 
thereafter  were  two  hundred  and  twenty-six  tallies ;  that 
said  tally  sheet  contained  no  other  written  words  or  figures; 
that  in  that  part  of  said  poll*  book  where  the  form  requires 
the  number  of  votes  received  for  each  person  to  be  written 
in  figures  and  words  there  was  written,  ''For  County  Seat, 
Bushville, 42,"  in  figures, and  ** forty-two"  in  words;  that 
4aid  poll  book  and  tally  sheet  were  certified  to  in  regular 
form  by  the  clerks  and  judges  of  election,  and  that  there 
was  no  indication  on  said  poll  book,  or  on  the  tally  sheet, 
-or  on  any  other  place,  that  any  other  place  except  Rush- 
ville  was  voted  for  for  county  seat'^ 

A  large  amount  of  testimony  has  been  taken  in  the  case, 
the  important  points  of  which  will  be  noticed. 

Henry  Bremer,  one  of  the  judges  of  the  election  in  Hun- 
ter precinct,  testifies,  in  substance,  that  he  was  present  at 
the  election  and  assisted  in  canvassing  the  votes,  and  that 
after  the  canvass  the'returns  were  put  in  the  ballot  box  and 
the  box  locked ;  that  the  votes  were  folded  up  and  put  on 
A  string,  and  placed  in  an  envelope  and  sealed  up ;  that 
the  returns  were  left  in  his  possession,  and  were  placed  in 
A  trunk,  and  the  trunk  locked,  and  that  he  delivered  said 
letums  to  the  county  clerk  on  the  fourth  day  after  the 
election;  that  the  returns  were  in  the  same  form  when 
delivered  to  the  county  clerk  as  when  the  vote  was  can- 
vassed, and  had  not  been  handled,  examined,  or  changed 
by  himself  or  any  other  person  during  the  time  they  were 
in  his  possession.  Thomas  Preston,  the  other  judge  of  the 
election,  was  also  sworn,  and  testifies,  in  substance,  that  the 
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names  of  the  voters,  the  number  of  ballots  on  the  tallj 
sheets,  and  the  ballots  cast,  all  corresponded  in  number 
with  the  whole  number  of  votes  certified  to  as  being  cast^ 
and  that  there  were  either  twenty-two  or  forty-two  votes 
cast  at  said  election,  he  could  not  '^  be  positive  as  to  the 
exact  number/'  He  al$o  on  cross-examination  states  he 
is  unable  to  swear  to  the  exact  number  of  votes  cast  at  the 
election,  and  that  no  change  in  the  returns  had  been  made, 
"  to  the  best  of  his  knowledge,^'  when  they  were  delivered 
to  Bremer,  the  other  judge.  The  testimony  tends  to  show 
that  Preston  frequents  saloons )  that  on  at  least  two  occasions 
in  such  saloons,  where  it  is  shown  that  he  had  been  drink- 
ing, he  had  stated,  in  the  presence  of  two  witnesses,  that 
he  had  been  offered  f  600  to  give  his  testimony  in  favor  ot 
one  of  the  parties.  He  does  not  deny  having  made  said 
statements,  but  says  he  ''  don^t  recollect  of  ever  saying  any 
such  words."  His  testimony  amounts  to  but  little,  even  if 
given  full  force  and  effect;  but  if  it  was  important,  there 
is  sufficient  doubt  cast  upon  it  from  the  manner  in  which 
it  was  given,  and  the  circumstances,  as  the  witness  himself 
describes  them,  to  lead  us  to  place  but  little  reliance  upon  it. 
It  appears  from  the  testimony  that  Hunter  precinct  ex- 
tends ''from  the  north  line  of  town  thirty  to  the  south  line 
of  town  twenty-four,  taking  in  ranges  forty-three*  anil 
forty-four,"  being  forty-two  miles  in  length  by  twelve  m 
width.  No  witness  has  testified  that  he  was  acquainted 
with  the  people  in  the  entire  precinct  at  the  time  of  the 
election,  and  that  the  persons  named  in  the  poll  list  as 
having  voted  at  said  election  did  not  reside  in  such  pre- 
cinct. Greneral  allegations  will  not  do.  All  presumptions 
are  in  favor  of  the  returns,  and  unless  it  is  shown  that  they 
are  fraudulent — not,  in  fact,  returns — it  is  the  duty  of  the 
board  to  canvass  the  vote  so  returned.  The  fidlure  of  the 
judges  or  clerks  of  election  to  add  up  the  number  of  votes- 
cast  correctly  will  not  preclude  the  board  of  canvassers 
from  correcting  the  error  where,  on  the  face  of  returns,  it  ia 
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apparent  that  there  is  a  mistake.  That  is  one  of  the  ob- 
jects of  requiring  a  return  of  one  of  the  poll  books  and 
tally  lists.  The  poll  books  show  the  names  of  the  persons 
purporting  to  have  voted  at  the  election,  while  the  tallj 
list  shows  the  tallies  or  votes  cast  for  particular  candidates, 
as  they  were  counted  when  taken  from  the  ballot  box.  If 
226  votes  were  actually  cast  at  the  election  in  controversy, 
as  shown  by  the  names  of  those  purporting  to  have  voted 
at  said  election,  and  by  the  tallies  of  votes  cast  thereat,  it 
will  not  be  seriously  contended  that  a  failure  to  add  the 
number  correctly  will  preclude  the  board  of  canvassers  from 
making  a  correct  computation.  The  board  of  canvassers 
cannot  go  behind  the  returns  and  sifl  out  the  names  of 
voters  claimed  to  be  illegal.  For  this  purpose  the  law  pro* 
vides  another  remedy ;  but  they  are  to  canvass  the  votes 
as  returned  to  them,  and  if  a  mistake  has  been  made  by  the 
election  board  in  the  mere  addition  of  the  votes  cast  for  a 
particular  candidate,  as  shown  from  the  tally  list  and  poll 
book,  it  is  the  duty  of  such  board  of  canvassers  to  cor- 
rectly add  the  same  together ;  and  in  case  they  fail  to  do 
so  they  may  be  compelled  to  act.  A  peremptory  writ  of 
mandamus  will  therefore  issue,  requiring  said  defendants 
to  re-a&semble  and  canvass  all  the  votes  returned  from 
Hunter  precinct. 

Judgment  aocx)edingly. 

The  other  judges  concur. 
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^  ^^  1.  Iiimitation  of  Aotions :  mobtoage  fosbclosubs.  The  act 
of  1869,  by  extending  the  period  of  limitation  of  mortgages  of 
real  estate  to  ten  years,  necessarily  extended  the  limitation  of 
the  debt  secured  by  the  mortgage,  where  it  is  sought  to  enforce 
a  sale  of  the  mortgaged  premiBes  in  satisfaction  of  said  debt,  to 
the  same  period  as  the  mortgage. 

1^  Mortgage  Foreolosnre :  PLBADiKa:  kyidbnob.  In  an  ac- 
tion to  foreclose  a  mortgage  of  real  estate  given  to  secnre  cer- 
tain promissory  notes,  the  notes  may  be  set  ont  as  the  CTidenoe 
of  the  debt  eyen  if  the  action  is  bronght  but  a  few  days  before 
the  expiration  of  ten  years  from  the  time  the  cause  of  action 
accrued.  For  the  purpose  of  foredosnre  the  notes  continue  as 
'  eyidenoe  of  the  debt  until  the  mortgage  is  barred* 

Appeal  from  Johnson  oounty  district  court.  Tried 
below  before  Broady,  J. 

B.  F.  Perkins  and  L.  W.  Colby ^  for  appellant. 

The  benefit  of  the  statute  of  limitations  may  be  waived, 
and  will  be,  unless  pleaded.  Taylor  v.  Courtnay,  16  Neb., 
196.  Atchison  cfe  N.  B.  Co.  v.  Miller^  16  Neb.,  664.  A 
mortgage  foreclosure  is  not  barred  after  the  lapse  of  five 
years  from  the  time  the  cause  of  action  accrued.  Male  v. 
Christy^  8  Neb.,  264.  Stevenson  v.  Craig,  12  Neb.  464. 
Cheney  v^  Cooper,  14  Neb.,  415.  Herdman  v.  Marshall, 
17  Neb.,  259.  A  maker  of  a  note  who  has  declared  to  all 
the  world  that  he  has  no  defense  or  set-off  to  make  against 
the  note,  and  the  mortgage  to  secure  it,  is  estopped  to  set 
up  usury  as  against  a  bona  fide  purchaser  for  value  before 
maturity,  who  made  the  purchase  relying  on  such  declara- 
tion. Coleb.  Col.  Secur.,  §  188.  Weyh  ».  BoyUm,  85  N. 
Y.,  394.  Smyth  v.  Munroe,  84  N.  Y.,  854.  Horn  v. 
Cole,  51  N.  H.,  287.     Ashlon's  Appeal,  73  Pa.  St.,  153. 
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T.  Appdget  &  Son^  for  appellees. 

A  mortgage  of  real  estate  is  a  mere  chose  in  action  after 
the  notes  it  secures  are  barred  by  limitations,  and  is  open 
to  all  defenses  in  favor  of  the  original  mortgagee.  True- 
(eea  of  Union  College  v.  Wheeler,  61  N.  Y.,  88.  Johnson 
V.  Carpenter,  7  Minn..  176  (Gil.  120).  Com  p.  Stat,  Neb.^ 
1885,  p.  632,  §  31.  The  purchaser  of  notes  before  ma- 
turity, secured  by  mortgage,  has  no  remedy  except  upon  the 
mortgage,  after  the  notes  are  outlawed.  Slocum  v.  Jacobus^ 
10  Iowa,  262.  Olds  v.  Oummings,  31  III.,  188.  Terry  v. 
TuMe,  24  Mich.,  206.  Mott  o.  Clark,  9  Pa.  St.,  399. 
Prytrr  v.  Wood,  81  Pa.  St.,  142.  Baily  v.  Smith,  14  Ohio 
St,  405.  Sims  v.  Hammond^  33  Iowa,  368.  Cumber^ 
land  Coal  Go.  v.  Parish,  42  Md.,  598.  An  assignee  of  a 
mortgage  takes  it  subject  to  equities  attending  its  execu- 
tion, and  also  to  those  existing  at  the  time  of  the  assign- 
ment Crane  v.  Turner,  67  N.  Y.,  437.  Hortsman  r» 
Oerker,  49  Pa.  St.,  283.  TtoUchell  v.  MeMuHrie,  77  Pa. 
St,  383. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  John- 
son county  to  foreclose  a  mortgage  on  real  estate  for  a  debt 
evidenced  by  four  promissory  notes  alike  in  date,  amount, 
parties,  and  effect,  except  the  time  of  maturity,  being  due 
in  two,  three,  four,  and  five  years  after  date.  The  follow- 
ing is  a  copy  of  one  of  said  not€s : 

«  $35.00.         Tbcumseh,  Neb.,  December  14th,  1872. 

"  Two  years  after  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  P.  D.  Cheney,  thirty-five  dollars,  at 
bank  of  Russell  &  Holmes,  withopt  interest  before  ma- 
turity, with  twelve  per  cent  per  annum  after  maturity.^^ 

"O.  D.  Woodruff.'* 
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The  notes  are  all  endorsed  by  P.  D.  Cheney.  An  action 
to  foreclose  the  mortgage  was  brought  on  the  9th  day  oi 
December,  1884^  the  summons  being  issued  on  that  day^ 
and  served  on  the  16th  of  that  month. 

The  defendant  answered  the  petition,  admitting  the  exe- 
cution of  the  notes  and  mortgage,  but  alleging  that  the 
notes  were  given  for  usurious  interest,  which  is  admitted^ 
and  pleading  that  the  action  is  barred  by  the  statute  of 
limitations.  On  the  trial  of  the  cause  the  court  below  re- 
fused to  receive  the  notes  in  evidence,  and  found  the  issues 
in  favor  of  the  defendant  and  dismissed  the  action.  The 
plaintiff  appeals. 

The  testimony  shows  that  the .  plaintiff  purchased  the 
notes  in  question  in  May,  1874,  and  that  he  had  no  notice 
of  the  usurious  consideration.  He  is  entitled  to  maintain 
the  action  therefore  unless  it  is  barred  by  the  statute  of 
limitations. 

In  Hale  v.  Christy y  8  Neb.,  264,  it  was  held  by  a  ma- 
jority of  the  court  that  an  action  to  foreclose  a  mortgage 
upon  real  estate  may  be  brought  at  any  time  within  ten 
years  after  the  cause  of  action  accrued.  The  writer  filed 
a  dissenting  opinion  in  that  case,  but  the  rule  having  been 
established  by  a  majority  of  the  court,  and  as  it  affects 
property  rights,  it  will  be  adhered  to.  If  a  change  is  de- 
sired, it  must  be  made  by  the  l^islature  and  not  by  the 
court.  As  the  action  was  brought  within  ten  years  from 
the  maturity  of  the  first  note  the  action  is  not  barred. 

It  is  claimed,  however,  that  the  notes  are  barred,  and 
are  not  now  evidence  of  the  debt,  and  that  therefore, 
although  the  plaintiff  purchased  the  notes  before  due,  that 
an  action  on  the  notes  being  barred,  the  equities  between 
the  defendant  and  P.  D.  Cheney  may  now  be  set  up,  and 
therefore  the  defense  of  usury  is  available,  and  a  remark 
in  Cheney  v.  Coope7\  ,14  Neb.,  419,  that  "As  the  statute 
would  run  against  the  note  in  five  years,  it  is  probable  that 
after  the  expiration  of  that  time  the  remedy  would  be 
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against  the  mortgaged  premises  alone/'  is  quoted  to  sustain 
that  view.  It  is  stated  in  that  case  that  the  question  was 
not  then  before  the  court.  It  is  apparent,  however^  that 
the  meaning  of  the  language  used  in  that  case  was,  that  if 
an  action  at  law  was  brought  on  the  note  to  recover  a  judg^ 
ment  against  the  maker,  it  must  be  brought  in  five  years. 
Such  an  action  is  not  brought  to  subject  the  mortgaged 
property  to  the  satisfaction  of  the  debt,  but  to  subject  any 
property  possessed  by  the  debtor  liable  to  sale  upon  execu- 
tion. In  such  an  action,  therefore,  the  note  is  placed  in 
precisely  the  same  condition  as  though  it  was  not  secured 
by  mortgage.  Where,  however,  the  action  is  brought  in 
equity  to  foreclose  a  mortgage  on  real  estate  given  to  secure 
certain  promissory  notes,  such  notes  continue  as  evidence 
of  the  debt  until  the  mortgage  is  barred.  The  debt  neces- 
sarily must  continue  to  exist  until  that  time,  and  we  know 
of  no  reason  why  the  notes  should  not  continue  in  force 
as  evidence  of  it. 

The  former  statute  limited  the  time  within  which  an  ac- 
tion to  foreclose  a  mortgage  could  be  brought  to  five  years, 
that  being  the  period  when  the  debt  would  be  barred.  In 
construing  the  statute  of  1869,  therefore,  we  must  consider 
the  old  law,  the  mischief  and  the  remedy;  that  is,  the  law 
as  it  existed  when  the  act  of  1869  was  passed,  what  the 
evil  was  for  which  the  former  statute  did  not  provide,  and 
the  remedy  the  legislature  by  the  act  of  1869  has  provided 
to  cure  the  evil,  and  ao  to  construe  the  act  as  to  suppress 
the  evil  and  advance  the  remedy.  1  Blackstone  Com., 
87.  Rogers  v.  Omaha  Hotel  Co.^  4  Neb.,  58.  It  is  ap- 
parent that  the  object  of  the  legislature  in  passing  the  act 
in  question  was  to  extend  the  period  of  limitation  on  mort- 
gages to  ten  years — that  is,  that  the  mortgage  may  be 
foreclosed  at  any  time  within  ten  years  to  enforce  the  pay- 
ment of  the  debt  by  a  sale  of  the  mortgaged  property. 
This  necessarily  makes  the  debt  the  basis  of  the  action  of 
foreclosure,  and  it  may,  where  there  has  been  no  change 
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in  its  character^  be  set  out  in  the  petition  in  the  same  form 
in  which  it  was  first  evidenced.  If  by  promisssory  notes^ 
then  such  notes  may  be  set  forth  in  the  petition  as  in  an 
ordinary  action  of  foreclosure.  That  was  the  course  pur- 
sued in  this  case.  The  court  therefore  erred  in  excluding 
the  notes  as  evidence  and  in  finding  for  the  defendant. 

The  decree  of  the  court  below  is  reversed,  and  a  decree 
will  be  entered  in  this  court  for  the  amount  due  in  the 
premised. 

Decree  aooobdinqly. 
The  other  judges  concur. 
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1.  XTanry :    boka  fide  fubchaskb  of  kotxs.    Where  nsniy  is 

pleaded  as  a  defense,  and  tbe  testimofny  before  the  oonrt  is  that 
the  plaintiff  pnrchased  the  negotiable  notes  in  qnestion  befioe 
maturity  for  an  adequate  valuable  consideration,  and  without 
notice  of  the  usury,  he  will  take  such  notes  firee  from  the  defense 
of  usury. 

2.  Mortgage :     dkcbe#  of  cancellation  :     bona  fide  fur- 

CHASEB  NOT  AFFECTED.  Where  an  action  is  brought  against  a 
mortgagee  to  cancel  certain  promissory  notes  and  a  mortgage  to 
secure  the  same  upon  real  estate,  and  a  decree  is  obtained 
against  such  mortgagee,  a  bona  fide  purchaser  before  maturity  of 
such  notes  without  notice,  who  was  the  owner  of  the  same  when 
the  action  was  brought  and  was  not  made  a  party  to  the  action^ 
will  not  be  affected  by  the  decree. 

3.  Limitation  of  Actions :    mobtgaoeb:    evidence.    An  ao- 

tion  to  foreclose  a  mortgage  may  be  brought  at  any  time  within 
ten  years  from  the  time  the  cause  of  action  accrues,  and  in  said 
action  the  notes  continue  as  oTidenoe  of  the  debt,  and  may  be 
set  out  in  the  petition  to  foreclose,  untU  the  action  of  fore- 
doBure  is  barred. 
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Appeal  from  Johnson  county  district  court.  Heard 
below  before  Broady,  J. 

Maxwell,  Ch.  J. 

On  March  12th,  1885,  the  plaintiff  filed  a  petition  in 
the  court  beloW;  stating  his  cause  of  action  to  be : 

That  on  January  24th,  1876,  the  defendant  Janssen 
made  and  delivered  to  one  Mary  Whyte  his  six  promissory 
notes  of  that  date,  payable  to  said  Mary  Whyte,  or  order. 
One  note  for  $200,  due  five  years  after  date;  one  note  for 
$20,  due  one  year  after  date;  one  note  for  $20,  due  two 
years  after  date;  one  note  for  $20,  due  three  years  after 
date;  one  note  for  $20,  due  four  years  after  date;  one 
note  for  $20,  due  five  years  after  date,  for  value  received.. 

That  on  the  same  day  defendant  Janssen  and  his  wife 
executed  and  delivered  to  said  Mary  Whyte  a  mortgage 
on  the  north  half  of  the  south-west  quarter  and  the  north- 
west quarter  of  the  south-east  quarter  of  section  12,  town- 
ship 6,  range  10,  in  Johnson  county,  to  secure  the  afore 
mentioned  notes,  which  mortgage  was  recorded  on  Febru- 
ary 3rd,  1876,  in  the  recorder's  office  of  said  county. 

That  before  any  of  the  said  notes  became  due  the  same 
were  endorsed  by  said  Whyte  to  the  plaintiff,  who  ever 
since  has  been  and  still  is  the  owner  and  holder  thereof. 

That  said  indebtedness  is  due  ana  unpaid. 

The  plaintiff  prays  that  said  mortgage  may  be  fore- 
closed, the  land  sold,  and  proceeds  applied  to  the  payment 
of  said  indebtedness,  costs,  and  attorney's  fees. 

The  summons  is  dated  March  12th,  1885,  and  was 
served  March  18th,  1885. 

On  March  30th,  1885,  the  defendants  filed  an  answer, 
whei-ein  they  admit  that  said  Janssen  made  and  delivered 
to  Mary  Whyte  the  notes  set  out  in  plaintiff's  petition,  and 
to  secure  the  same  made  the  mortgage  mentioned.  They 
denv  that  said  notes  or  mortgage,  or  any  of  them,  were 
'9 
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ever  transferred  to  the  plaintiff  before  maturity,  or  that  he 
is  the  bona  fide  owner  thereof,  and  they  deny  every  other 
allegation  in  the  petition. 

Usury  in  the  original  transaction  is  alleged,  and  it  is 
alleged  that  no  assignment  of  the  mortgage  sued  on  from 
Whyte  to  plaintiff  was  ever  made  and  recorded.  It  is  also 
allied  ^Uhat  on  August  22nd,  1879,  defendant  Janssen 
commenced  suit  to  cancel  and  discharge  from  record  two 
mortgages  against  Mary  Whyte  and  P.  D.  Cheney,  alleg- 
ing the  usurious  nature  thereof, and  brought  into  court  $200, 
in  full,  praying  that  said  mortgage  sued  on  be  satisfied  of 
record.  Said  Whyte  and  Cheney  entered  their  appear- 
ance, and  on  April  9th,  1880,  the  court  found  generally 
against  said  Whyte,  that  there  was  due  her  $200.  The 
same  was  then  brought  into  court  and  there  yet  re- 
mains, and  by  that  decree  the  mortgage  mentioned  in 
plaintiff's  petition  was  cancelled  and  satisfied  of  record. 
Said  decree  remains  in  full  force.  Wherefore  defendant 
prays  that  plaintiff  be  allowed  to  recover  no  more  than 
$200  without  interest.  That  by  reason  of  said  decree  all 
questions  are  res  adjudicata" 

On  May  1st,  1885,  plaintiff  filed  a  reply,  denying  that 
Mary  Whyte  entered  her  appearance  in  the  suit  of  Janssen 
against  Mary  Whyte  and  P.  D.  Cheney,  and  denies  that 
the  questions  are  res  adjudicata.  In  November,  1886,  a 
trial  was  had,  and  a  decree  rendered  in  favor  of  the  plain- 
tiff for  the  sum  of  $237.60. 

The  following  deposition  contains  all  the  testimony  in 
relation  to  the  transfer  of  the  notes  and  mortgage: 

Deposition  of  Gilead  P.  Cheney,  taken  June  6th,  1885  : 
lam  the  plaintiff;  reside  in  Denver,  Colorado;  am  the 
owner  of  the  notes  and  mortgage  sued  on ;  purchased  them 
all  from  P.  D.  Cheney,  June  24th,  1876 ;  paid  $208  there- 
for then ;  took  papers  and  have  owned  them  ever  since ; 
was  abstract  of  title  with  same,  showing  title  of  land  to  be 
good  in  Janssen ;  was  also  with  papers  a  declaration  of  no 
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«et  off,  signed  by  J.  Janssen,  stating  that  he  had  do  defense 
to  make  against  the  notes ;  I  was  convinced  by  same  that 
Janssen  had  no  defense  to  make  against  the  debt ;  I  asked 
P.  D.  Cheney  what  the  notes  and  mortgage  were  given 
for;  he  informed  me  that  they  were  given  for  money 
loaned  at  ten  per  cent  interest;  I  had  been  in  Johnson 
county  in  the  neighborhood  of  land;  land  is  about  ten 
miles  from  Tecumseb,  the  county  seat;  was  satisfied  the 
security  was  ample ;  had  no  knowledge  of  usury  in  the 
transaction  ;  knew  nothing  further  than  what  I  have  stated; 
would  not  have  purchased  the  notes  if  I  had  any  notice  or 
knowledge  of  usury  or  other  illegality  in  the  transaction ; 
was  well  acquainted  with  Mary  Whyte,  and  when  I 
bought  papers  I  understood  they  belonged  to  her;  was 
familiar  with  her  signature;,  had  seen  her  write  often; 
knew  endorsements  on  notes  to  be  genuine ;  since  I  com- 
menced this  suit  have  been  informed  by  my  attorney,  B. 
F.  Perkins,  that  in  1879  Janssen  had  a  suit  against  Mary 
Whyte  to  cancel  this  mortgage;  I  never  heard  of  such 
suit,  directiy  or  indirectly,  until  spring  of  1885,  when  I 
heard  it  of  Mr.  Perkins ;  if  there  was  such  a  suit  I  had  no 
notice  of  it  nor  anything  to  do  with  it;  have  kept  the 
notes  and  mortgage  as  long  as  I  could  do  so  for  the  benefit 
of  the  twelve  per  cent  interest,  the  debt  being  well  secured. 

There  was  no  cross-examination.  But  this  testimony 
was  suflScient  prima  facie  to  show  him  to  be  a  bona  fide 
purchaser  of  the  notes  in  question  before  maturity,  and 
there  being  no  testimony  to  the  contrary,  the  court  should 
not  have  found  otherwise. 

2.  The  proceedings  to  cancel  the  mortgage  in  question, 
which  were  instituted  in  1879  against  Mary  Whyte  and 
P.  D.  Cheney,  could  not  affect  the  plaintiff,  if  prior  to  their 
maturity  he  had  purchased  the  notes  in  question  for  a  suffi- 
cient consideration,  and  they  had  been  indorsed  and  deliv- 
ered to  him.  It  is  unnecessary  to  determine  in  what  cases 
the  security  will  follow  the  debt,  as  the  plaintiff  testifies 
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that  he  is  the  owner  of  the  notes  and  mortgage,  and  that  he 
took  the  papers  and  has  owned  them  ever  since  the  24th 
day  of  June,  1876.  As  the  testimony  shows  that  the  plain- 
tiff was  not  a  party  to  the  action  in  1879,  the  decree  in 
that  case  as  to  him  is  a  nullity. 

3.  That  the  action  is  barred  upon  the  notes  afler  the  ex- 
piration of  five  years.  This  question  was  before  this  court 
in  Cheney  v.  Woodruffs  ante  p.  124,  and  after  careful  con- 
sideration it  was  held,  in  an  action  to  foreclose  the  mort- 
gage, the  notes  continued  in  force  as  evidence  of  the  debt 
until  the  action  of  foreclosure  was  barred.  That  decision 
in  our  view  is  correct,  and  is  adhered  to.  The  legislature 
having  extended  the  time  in  which  to  bring  the  action  to  ten 
years,  it  is  but  reasonable  to  suppose  that  all  the  incidents 
necessary  to  give  full  effect  to  the  decree  when  rendered 
should  continue  in  force.  The  court  therefore  erred  in 
holding  otherwise.  The  decree  of  the  court  below  is  re- 
versed and  a  decree  will  be  entered  in  this  court  for  the 
amount  due. 

Decree  accordingly. 

The  other  judges  concur. 


A.  EicHARBSON,  appellant,  V.  O.  D.  Woodruff  et 
AL.,  appelleis. 

Mortgage :  non-negotiable  bonds:  pabties.  Where  a  non- 
negotiable  bond,  secured  by  mortgage,  to  which  certain  coupons 
payable  to  bearer  for  interest  were  attached,  was  endorsed  and 
transferred  for  ^alue  before  due,  and  without  notice  to  the  holder, 
who  brought  an  action  of  foreclosure  on  said  insti-uments,  Hdd^ 
That  the  holder  took  subject  to  the  defenses  between  the  orig- 
inal parties. 
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Appeal  from  Johnson  county  district  court.  Heard 
below  before  Broady,  J. 

L.  C.  Chapman^  for  appellant 

To  establish  usury  in  a  loan  made  by  an  agent  it  must 
appear  that  the  agent  charged  more  than  the  legal  rate,  and 
that  the  principal  authorized  such  unlawful  charge,  or  in 
some  way  knowingly  got  some  benefit  from  it.  Call  v, 
PcUmer,  6  Sup.  Ct.  Rep.,  301,  affirming  Palmer  v.  CaUj  7 
Fed.  Rep.,  737.  Bingham  v.  Myers,  1  N.  W.  Rep.,  613. 
Jordan  v.  Humphrey^  18  N.  W.  Rep.,  450.  BaUinger  v. 
Bawrland,  87  111.,  518.  BoyUton  v.  Bain,  90  111.,  285. 
Kihlholz  V.  Wolf,  103  111.,  866.  Hoyt  v.  Pawtuohet  Sav. 
Intt.,  110  111.,  390.  Acheaon  v.  Chase,  9  N.  W.  Rep., 
734. 

T.  Appdget  &  Son,  for  appellees. 

The  bond  is  not  commercial  paper,  and  the  title  of  the 
holder  is  subject  to  any  equities  that  might  exist  between 
the  original  parties.  Comp.  St.,  Neb.,  1885,  p.  388,  §  1. 
Edwards'  Prom.  Notes,  165.  Fernon  v.  Farmer,  1  Har. 
(Del.),  32.  A  mortgage  given  to  secure  uon  negotiable 
paper  has  no  commercial  character,  and  there  can  be  no 
innocent  holder  to  the  exclusion  of  equities.  Crane  v. 
Tamer,  67  N.  Y.,  437.  Horaiman  v.  Gerker,  49  Pa.  St., 
288.     Twitchdl  v.  MoMurtrie,  77  Pa.  St.,  383. 

Maxwell,  Ch.  J. 

On  the  29th  day  of  November,  1884,  the  plaintiff  filed  a 
petition  in  the  court  below  stating  his  cause  of  action  to  be : 

That  on  December  14th,  1872, 0.  D.  Woodruff,  defend- 
ant, executed  and  delivered,  for  a  valuable  consideration, 
onto  one  Byron  Murray,  Jr.,  one  bond  for  $500,  due  five 
years  after  its  date,  payable  to  said  Murray,  with  five 
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interest  coapons  of  $50  each  annexed  thereto  for  the  yearly 
interest,  payable  to  the  bearer,  the  bonds  and  coupons  to 
draw  twelve  per  cent  interest  after*  due.  Also  on  same 
date,  December  14th,  1872,  said  defendant  O.  D.  Wood- 
ruff and  wife  executed  unto  said  Murray  a  mortgage  on 
S.  E.  ^  28-4-10,  to  secure  said  bond  and  interest  coupons, 
the  mortgage  being  duly  recorded  on  December  17th,  1872, 
in  book  B  of  Mortgages,  on  page  74,  in  said  Johnson 
county. 

That  $1,320.50  is  due  on  said  bond  and  notes. 

That  by  a  stipulation  contained  in  the  mortgage  it  was 
agreed  that  in  case  of  foreclosure  an  attorney's  fee  of  five 
per  cent  on  the  amount  found  due  should  be  allowed  and 
paid  by  defendants. 

That  the  plaintiff  Kichardson  is  the  l^al  owner  and 
holder  of  said  bond  and  coupons  and  the  mortgage  securing 
the  same,  except  the  first  interest  coupon  of  $50,  due  De- 
cember 14th,  1873,  which  has  been  paid. 

That  the  plaintiff  Kichardson  became  the  owner  and 
holder  of  the  bond  and  four  last  coupons  by  purchase  from 
said  Murray  before  the  maturity  thereof  or  of  any  one  of 
said  four  coupons. 

That  default  has  been  made  in  the  payment  of  said  bond 
and  coupons.  Plaintiff  prays  an  account,  and  a  degree  of 
foi'eclosure,  and  sale.  Copies  of  bond,  coupons,  and  mort- 
gage are  attached  to  the  petition. 

The  mortgage  recites  that  it  is  given  to  secure  one  bond 
for  $500,  payable  to  Byron  Murray,  Jr.,  with  five  coupon 
interest  notes  attached  for  fifty  dollars  each,  payable  to  the 
bearer,  for  the  annual  interest  on  said  bond. 

In  the  amended  answer  the  defendants  say : 

First.  "  They  admit  that  O.  D.  Woodruff  and  E.  H. 
Woodruff,  his  wife,  executed  the  mortgage  deed  as  made 
exhibit  in  said  petition/' 

/Second.  They  say  that  "O.  D.  Woodruff,  one  of  the 
defendants,  being  in  want  of  money,  did,  on  or  before 
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Deoember  14th,  1872,  make  application  to  one  B.  F.  Per- 
kins, who  represented  himself  as  being  the  agent  of  par- 
ties in  the  East  who  had  money  to  loan,  of  |600,  for  five 
years,  and  was  informed  by  said  Perkins  that  he  could 
obtain  said  loan  for  him,  the  said  0.  D.  Woodruff,  but 
that  the  said  Woodruff  would  be  compelled  to  pay  there- 
for the  yearly  interest  of  seventeen  per  cent  per  annum, 
together  with  a  fee  of  $26,  and  all  expenses  of  making- 
and  recording  papers  connected  with  said  loan.'' 

Third.  "  Whereupon  this  defendant  O.  D.  Woodruff  did 
then  and  there  corruptly  and  usuriously  contract  and 
agree  to  and  with  said  B.  F.  Perkins  as  the  agent  afore- 
said, for  the  said  loan  of  $500,  at  an  annual  rate  of  in- 
terest of  seventeen  per  cent  per  annum.'' 

Defendants,  further  answering,  say  that  the  bond,  cou- 
pons, and  mortgage  mentioned  in  plaintiff's  petition,  and 
five  other  notes  for  $85  each,  payable  to  P.  D.  Cheney^ 
''were  all  given  as  the  result  of  the  above  corrupt  and  usu- 
rious conduct,"  and  for  no  other  purpose. 

''  That  defendants,  in  pursuance  of  the  contract  above 
set  forth,  have  paid  to  P.  D.  Cheney  the  sum  of  $85, 
through  the  bank  of  Russell  &  Holmes,  and  to  B.  F. 
Perkins,  as  agent  of  the  leaner,  the  sum  of  $25,  being  a 
part  of  the  aforesaid  corrupt  and  usurious  contract." 

Fmirth.  That  the  loan  was  not  obtained  from  B.  Mur- 
ray, Jr.,  but  was  had  and  obtained  from  P.  D.  Cheney, 
through  B.  F.  Perkins  as  agent ;  and  that  the  bond,  cou- 
pons, notes,  and  mortgage  given  therefor  were  executed  to 
different  parties,  to  enable  the  said  Cheney  to  defeat  the 
ends  of  justice  and  avoid  the  usury  laws  of  Nebraska. 

Fifth.  Denies  that  plaintiff  is  a  bona  fide  holder  and 
owner  of  the  bond,  coupons,  and  mortgage  sued  upon. 

Sixth.  That  more  than  ten  years  have  elapsed  since 
the  conditions  in  said  mortgage  were  broken,  and  the  action 
is  barred  by  the  statute  of  limitations. 

Seventh.     That  more  than  five  yeare  have  elapsed  since 
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the  bond  and  coupons  fell   dae,  and  action  thereon  is 
barred. 

The  plaintiff  in  the  reply  denied  all  the  new  matter 
stated  in  the  answer. 

The  bond  recites :  ^^  Enow  all  men  by  these  presents, 
that  I,  the  snbscriber,  am  justly  indebted  to  Byron  Mur- 
ray, Jr.,  for  value  received,  in  the  sum  of  five  hundred 
dollars,  payable  five  years  after  date  *  *  ♦  ipi^itH 
twelve  per  cent  after  maturity.     Dec.  14,  1872. 

"O.  D.  Woodruff.'^ 

This  was  endorsed  "B.  Murray,  Jr." 

The  four  coupons  attached  to  the  bond  are  in  the  same 
form,  except  tlie  time  of  maturity.  The  following  is  a 
copy  of  one  of  said  coupons: 

'*  $50.  Tecumseh,  Neb.,  Dec.  14, 1872. 

"2\ro  years  after  date,  for  value  received,  I  promise  to 
pay  to  the  bearer  Fifty  Dollars  at  the  office  of  P.  D.  Che- 
ney, in  Jerseyville,  Illinois,  with  twelve  per  cent  per 
apnum  after  maturity. 

"  O.  D.  Woodruff." 

The  testimony  tends  to  show  usury  in  the  original  trans^ 
action ;  and  that  the  plaintiff  purchased  the  bond  in  ques- 
tion with  the  coupons  attached  in  1873.  It  will  be 
observed  that  the  bond  is  non-negotiable,  and  the  only 
question  for  determination  is,  does  the  transfer  of  such 
bond  by  indorsement  before  due,  for  a  valuable  considera- 
tion to  a  bona  fide  purchaser  without  notice,  pass  such 
bond  and  coupons  to  the  purchaser,  free  from  equities  be- 
tween the  original  parties? 

"fhe  bond  in  this  case  is  payable  to  Byron  Murray,  Jr., 
personally,  and  not  to  bearer  or  order.  It  is  not  therefore 
commercial  paper,  and  the  holder  takes  it  subject  to  all 
defenses  between  the  original  parties.  2  Daniel  on  Neg. 
Inst.  432.  Aickiaon  v.  Butcher ^  8  Kas.,  104.  A  coupon 
bond  consists  of  an  obligation  to  pay  a  certain  amount  of 
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money  at  a  future  day,  and  annexed  to  it  is  a  series  of 
coupons,  each  of  ivhich  is  a  promise  for  the  payment  of  a 
periodical  installment  of  interest.  The  contract  between 
the  payor  and  the  holder  is  contained  in  the  bond,  but  the 
coupons  are  furnished  as  convenient  instruments  to  enable 
the  holder  to  collect  interest  without  presenting  the  bond, 
by  separatifig  and  presenting  the  proper  coupon  which 
represents  it,  to  another  person  at  any  time  before  its  matu- 
rity. 2  Daniel  on  Neg.  Inst.,  426.  Coupons  are  the  pri- 
mary engagements  of  their  payor,  and  if  payable  at  a  bank, 
they  are  simply  like  notes  so  payable,  but  are  not  entitled 
to  days  of  grace.  Id.  Whether  the  coupon  be  in  the  form 
of  a  note,  bill,  or  check,  or  be  a  mere  ticket  or  warrant  of 
the  amount  and  place  of  payment,  the  holder  may  sue  on 
it  without  producing  the  bond ;  but  he  receives  the  sum 
•due  and  payable  according  to  the  terms  of  the  bond.  It 
will  be  seen  that  the  bond  is  the  contract  which  governs 
the  terms  of  the  coupon ;  in  other  words,  the  coupon  is  an 
incident  growing  out  of  the  main  contract  or  bond,  and 
-dependent  upon  it  for  its  validity.  If  the  main  contract 
was  non-negotjable  when  assigned,  thecoupbns  then  attached 
to  said  contract  or  bond  were  so  also  for  the  purpose  of 
admitting  the  equities  between  the  original  parties.  They 
were  all  upon  the  same  sheet — in  fact  parts  of  the  same 
•contract — and  the  purchaser  could  not  claim  that  he  was 
deceived.  This  question  was  before  the  supreme  court  of 
Kansas,  in  Atchison  v.  Butcher,  3  Kas,  104,  under  a  state 
cf  facts  very  similar  to  the  case  at  bar,  and  the  court  held 
that  the  bonds  and  coupons  were  open  to  defenses  between 
the  original  parties. 

At  common  law,  a  bond  being  a  sealed  instrument,  the 
consideration  was  presumed  and  could  not  be  inquired  into. 
But  our  statute  (Comp.  Stat.,  Chap.  81)  has  abolished  pri- 
vate seals,  and  thus  leaves  the  consideration  of  all  contracts 
subject  to  inquiry,  and  the  assignee  of  a  non-negotiable  in- 
strument is  in  no  better  condition  than  the  assignor.     It  is 
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very  clear  that  the  plaintiff  took  the  bond  and  coupons  in 
question  subject  to  the  defenses  of  the  maker,  and  there- 
fore subject  to  the  defense  of  usury.  The  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  j^ffirhed. 

The  other  judges  concur. 


L®    887 

I  20    138; 

\IL^.       James  Casey,  plaintiff  in  ERBORy  v.  The  State  of 
Si  ^l  Nebraska^  defendant  in  error. 

1.  Homicide:  cibcumstantial  evidekcs.  Where  it  is  sought 
to  establish  homicide  by  circnmstantial  evidence,  the  circnm- 
staDces  when  taken  together  should  be  of  a  conclusive  nature 
and  tendency,  leading  on  the  whole  to  a  satisfactory  conclusion^ 
and  producing  in  effect  a  reasonable  and  moral  certainty  that 
the  accused,  and  no  one  else,  committed  the  offense  charged. 

2.    :    :    PAILUBE  OP  pboof.     It  is  not  sufficient  that 

the  facts  create  a  probabUity,  though  a  strong  one.  If,  therefore^ 
aaauming  all  the  facts  to  be  true  which  the  evidence  tends  to 
establish,  they  may  yet  be  accounted  for  upon  any  hypothesis 
which  does  not  include  the  guUt  of  the  accused,  the  proof  fitils. 

3.  :    .   It  is  essential  that  the  circumstances,  taken  aa 

a  whole,  and  giving  them  their  reasonable  and  just  weight,  and 
no  more,  should  to  a  moral  certainty  exclude  every  other  hypo- 
thesis.    Com.  V.  Wdtster,  6  Cash.,  319. 

4.  :  :  CUMULATIVB  EVIDENCE.  Evidence  of  dis- 
tinct and  independent  facts  of  a  different  character,  though 
it  may  tend  to  establish  the  same  ground  of  defense,  is  not  cu- 
mulative within  the  rule.  Walker  v.  Graves,  20  Conn.,  305.  Bar* 
her  V.  French,  18  Vt.,  460. 

5.  Indictment:  sepabate oottntb:  ysbdict.  Where  distinct 
offenses  are  charged  in  separate  counts  of  an  indictment,  the 
jury  mast  either  return  a  general  verdict  of  not  guilty  or  res- 
pond to  each  charge  in  their  finding.  Wifson  v.  State,  20  Ohio^ 
26.      WilUams  v.  State,  6  Neb.,  343. 
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Error  to  the  district  court  for  Gage  county.  Tried  be- ' 
low  before  Broady,  J. 

IF.  H.  AshAy  and  Pemberton  &  Bush,  for  plaintiff  in 
error. 

1 .  When  distinct  offenses  are  charged  in  seperate  counts 
of  an  indictment,  the  jury  must  either  return  a  general 
verdict;  or  else  respond  to  each  charge  in  their  finding; 
especially  where  the  offenses  charged  are  made  separate 
and  distinct  by  statute,  and  subject  to  different  degrees  of 
punishment.  Hurley  v.  State,  6  Ohio,  404.  Wilson  u 
State,  20  Ohio,  26.  Buek  v.  State,  1  Ohio  St.,  61.  Rifle- 
maker  V.  State,  25  Ohio  St,  895.  State  v.  Behimer,  20 
Ohio  St.,  572.  StaU  v.  Sutton,  4  Gill,  494.  State  v.  Com- 
missioners, etc.,  3  Hill  (S.  C),  289.  Marshall  v.  Com., 
5  Grat.,  663.  Staie  v.  Redrmn,  17  Iowa,  329.  State  v. 
Arthur,  21  Iowa,  322.  Ray  v.  StaU,  1  G.  Greene,  316. 
Webber  v.  State,  10  Mo.,  4.  Grab.  &  W.  New  Trials,  §^ 
140, 1390,      Williams  v.  State,  6  Neb.,  334. 

2.  Shooting  with  intent  to  kill  can  only  be  predicated 
on  a  shooting,  the  intent  of  which  failed.  Foster  v.  People^ 
50  N.  Y.,  598.  People  v.  Rector,  19  Wehd.,  608.  State 
V.  Hammond,  35  Wis.,  815,  320.  Pliemling  v.  State,  46 
Wis.,  622,  523.    Smith  v.  State,  2  Ohio  St.,  513. 

3.  Declarations  or  acts  succeeding  closely  upon  the 
transaction,  and  growing  directly  out  of  it,  are  admissible 
as  part  of  the  res  gestce.  Whart.  Grim.  Ev.,  §  262.  1 
Greenl.  Ev.,  §  108.  State  v.  Tweedy,  11  Iowa,  360.  State 
V.  Montgomery,  8  Kan.,  351.  Allen  v,  Duncan,  11  Pick., 
309,  310.  Mitchum  v.  State,  11  Ga.,  615.  Handy  v. 
Johnson,  5  Md.,  450. 

William  Leese,  for  the  state. 

Where  an  indictment  contains  two  or  more  counts,  and 
the  defendant  is  found  guilty  on  one  count,  and  the  ver- 
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diet  contains  no  finding  as  to  the  other  counts,  this  silence 
of  the  verdict  is  equivalent  to  an  express  acquittal  of  the 
charge  in  the  other  two  counts.  Beaty  v.  State,  82  Ind., 
228.  State  v.  Hays,  78  Mo.,  600.  Siuarea  Case,  28 
Grat,  950.    State  v.  Whitton,  68  Mo.,  91. 

Maxwell,  Ch.  J. 

The  grand  jury  of  Grage  county  found  an  indictment 
against  the  plaintiff,  in  the  first  count  of  which  he  is 
charged  with  manslaughter;  in  the  second,  with  stabbing 
one  W.  H.  Mc'Elhaney  with  intent  to  kill  and  murder, 
and  in  the  third,  with  stabbing  said  McElhaney  with  in- 
tent to  wound.  On  the  trial  of  the  cause  a  verdict  was 
returned  as  follows:  "We,  the  jury  in  this  case,  being 
duly  impaneled  and  sworn,  do  find  and  say  that  the  de- 
fendant is  guilty  as  charged  in  the  third  count  of  the 
indictment.^'  The  plaintiff  was  thereupon  sentenced  to  im- 
prisonment in  the  penitentiary  for  thirteen  years. 

A  large  number  of  errors  are  assigned,  among  which  it 
is  alleged  that  the  verdict  is  not  sustained  by  the  evidence; 
that  there  is  newly  discovered  evidence,  and  that  the  ver- 
dict does  not  pass  upon  the  first  and  second  counts  of  the 
indictment,  etc.  Those  deemed  important  will  be  consid- 
ered in  their  order. 

1.  That  the  verdict  is  not  sustained  by  the  evidence. 
The  testimony  as  set  forth  in  the  abstract  is  as  follows  : 

Dr.  Charles  Gafford  testified,  and  described  the  wounds, 
and  in  answer  to  the  7th  int.  says  that  the  wound  in  the 
breast  is  the  only  one  that  was  fatal.  •  The  breast  was  full 
of  blood,  and  in  turning  the  body  over  the  blood  gushed 
out  of  that  wound.  There  was  some  blood  on  the  cloth- 
ing. 

This  wound,  as  all  the  rest,  ranged  from  the  right  side 
towards  the  left.  The  blows  making  the  wounds  were  all 
directed  from  right  to  left. 
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Dr.  Given  testified  to  the  same  effect,  adding  that  Mo 
Elhaney's  clothes  were  saturated  with  blood. 

A.  D.  McCandless  testified  :i — On  the  night  of  Nov, 
15th,  1884,  saw  McElhaney  and  the  defendant,  Casey, 
at  the  opera  house  saloon  in  Wymore,  Gage  county,  Ne- 
braska. McElhaney  and  defendant  were  standing  at  the 
bar.  I  heard  Mc.  tell  Casey  they  had  buried  the  hatchet 
the  third  time,  and  he  wanted  him  to  leave  it  buried. 
They  took  a  drink  together.  Ten  or  fifteen  minutes  after 
this  Casey  went  up  to  Mc.  and  began  to  talk  about  trouble 
they  had  had  prior;  had  some  words  and  then  went  up 
and  took  a  drink.  Mc.  told  Casey  the  hatchet  was  buried^ 
and  if  he  brought  it  up  again  he  would  paralyze  him. 
They  came  together  again ;  Mc.  took  hold  of  Casey  and 
pushed  him  back.  About  this  time  the  saloon  keeper  told 
Casey  he  must  go  out,  which  he  did.  McElhaney  followed 
Casey  out  They  got  hold  of  one  another  almost  as  soon 
as  they  got  out.  Mo.  got  Casey  by  the  breast,  and  threat- 
ened to  paralyze  him.  The  night-watchman  came  up. 
Mc.  took  hold  of  him  with  one  hand  and  Casey  with  the 
other  and  bumped  them  together.  I  asked  the  watchman 
to  let  Mc.  alone  and  not  attempt  to  make  any  arrest.  He 
let  go  and  stepped  back,  and  Mc.  threw  Casey  down.  This 
was  south  of  the  saloon  door.  Mr.  Linton  was  there,  and 
we  both  insisted  on  Mc.  letting  Casey  up.  He  got  up, 
lift:ed  Casey  to  his  feet  and  let  go  of  him.  They  were 
apart  not  over  a  minute  until  Casey  walked  up  to  him 
again.  Mc.  again  threw  him  down ;  this  was  north  of  the 
saloon  door,  and  over  a  grating  in  the  sidewalk.  One  of 
Casey's  legs  went  thrbngh  the  grating.  Linton  and  I  told 
Mc.  that  Casey's  leg  was  in  a  hole  and  liable  to  be  broken. 
We  tried  to  get  Casey's  leg  out.  Mc.  raised  up  as  though 
he  was  getting  up.  He  had  his  hand  on  Casey's  breast. 
He  had  been  sitting  on  him,  but  got  up  partly,  then 
dropped  back  and  struck  Casey  in  the  nose;  then  changed 
hands  and  struck  him  again.     Casey  was  lying  on  his 
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back.  When  Mc.  was  striking  Casey^  John  Baglej  came 
up  and  said  it  was  a  clamned  shame  to  see  an  old  man 
pounded  up  that  way.  Mc.  rose  off  from  Casey  and  says 
'^  What  is  that/'  and  made  a  spring  for  Bagley.  Mc.  and 
Bagley  both  went  around  the  corner  of  the  saloon.  The 
next  I  saw  lof  Mc.  he  came  from  the  north  side  of  the 
building;  was  out  about  ten  feet  from  the  building;  he 
walked  up  very  slowly  to  a  point  about  north-east  of  the 
building,  and  was  standing  there  when  Casey  came  from 
the  south,  past  me,  and  walked  up  to  him,  throwing  his 
arm  around  his  neck  and  got  him  by  the  collar  and  com- 
menced striking.  Mc.  backed  off,  and  as  he  backed  off 
he  doubled  up.  Mc.  said,  ^'  He  is  cutting  me  to  pieces 
with  a  knife." 

CBOSS-EXAMINATION. 

Casey  never  offered  to  strike  Mc.  He  wanted  to  talk. 
I  told  Bryant  he  had  better  not  try  to  arrest  Ma  I 
thought  he  would  not  let  him.  When  Mc.  was  on  Casey 
he  sat  straddle  of  him' on  his  knees.  When  Mc.  and  Casey 
met  the  last  time,  Casey  struck  underhanded  blows.  When 
Mc.  had  Casey  down  he  told  him  that  he  could  paralyze 
him.    Casey  said  he  knew  he  could. 

W.  A.  Linton  testified :  After  Mc.  and  Casey  got  out 
of  the  saloon  Mc.  got  him  down  twice.  Mc.  jumped  off 
of  Casey  and  started  around  the  corner  after  Bagley.  They 
got  into  a  scuffle  around  there.  I  went  around.  It  was 
<lark.  Some  one  said,  ^*  Come,  old  man,  I  have  got  him. 
I  have  him  down ;  come  and  give  it  to  him.'*  The  police- 
man separated  them.  The  scuffle  around  the  corner  lasted 
from  one  to  three  minutes. 

CROSS-EXA  MIN  ATION. 

Afterwards  I  found  blood  on  the  sidewalk  around  the 
corner  where  the  scuffle  was.  I  think  there  was  three  in 
the  fight  around  the  corner,  and  I  found  the  pool  of  blood 
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Tight  where  the  scuffle  took  place.  I  don't  think  Casey 
was  in  the  row.  "When  they  met  after  the  row  around  the 
corner,  Mc.  did  not  do  much  of  anything.  He  did  not 
seem  to  be  Mc.  He  was  a  good  man,  and  if  he  was  him- 
self he  would  not  stand  and  let  somebody  strike  him. 
When  he  had  Casey  down  he  struck  him  several  times 
before  he  went  around  the  corner.  He  handled  both  Bry- 
ant and  Casey  easily. 

H.  A.  Bryant  testified:  Live  at  Wymore,  Gage  county; 
was  there  on  the  night  of  November  15,  1884,  and  saw 
affray  between  Mc.  and  Casey.  Casey  says,  "  Don't  want 
any  trouble  with  you.'*  Mc.  says,  "  Shut  up,  then,  God 
damn  you,  or  I  will  paralyze  you."  Casey  says,  "  I  am  au 
old  man,  and  don't  want  to  fight  with  you."  Mc.  says, 
**  Well,  shut  up,  then,  God  damn  you,  or  I  will  paralyze 
you."  He  says,  *^Well,*Mc.,  let's  quit;  let's  go  in  and 
have  a  drink."  Mc.  took  both  hands  and  pushed  Casey 
against  the  window.  Casey  says,  "  Mc.  1  don't  want  to 
fight  you,  you  are  a  better  man  than  I  am."  He  says, 
"  Shut  up,  then,  God  damn  you,  or  I  will  paralyze  you." 
He  says,  '^  You  are  a  better  man  than  I  am."  At  that  he 
fetched  him  a  swing,  and  as  Casey  came  around,  he  stepped 
on  that  grating  lengthwise,  and  it  broke  and  let  him  in. 
Mc  struck  him  in  his  forehead,  and  Casey  had  his  left 
hand  to  ward  off  the  blow,  with  his  right  hand  by  his 
side;  Mc.  had  Casey  with  his  left  hand  in  his  breast  or 
coat,  and  Casey  straightened  his  arm  by  his  side;  Mc. 
said,  "  Oh  no,  you  don't  come  that,  old  man ; "  he  let  go 
quickly  with  his  left  hand  and  topk  hold  of  Casey's  hand 
and  fetched  it  up  across  his  stomach;  then  he  struck  him 
two,  three,  or  four  times  in  the  nose — fearful  blows — he 
had  the  leverage  of  his  arm;  and  at  the  same  time  a  voice 
came  from  the  right,  saying  it  was  a  damned  shame.  Mc. 
jumped  up,  left  Casey,  and  started  for  the  man  on  the 
north.  The  first  that  transpired  there  I  did  not  see.  The 
next  I  saw  was  around  the  corner.   Some  one  siEiid,  ^^  Take 
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him  off; ''  Mc.  said,  "  No,  let  him  alone,  I  will  take  care  of 
him/^  Foley  came  along  and  says,  "  Quit  this  rumpus." 
The  crowd  scattered ;  Mc.  got  on  his  feet  a  few  feet  from 
me,  while  Casey  was  standing  within  three  feet  of  me  on 
the  north.  Mc  came  directly  toward  Casey,  and  as  they 
came  up  within  a  few  feet  of  each  other,  Mc.  first  straight- 
ened up  and  raised  as  he  run  toward  Casey,  and  Casey 
struck  with  his  right  hand.  The  first  blow  he  struck,  Mc. 
says,  "  Take  him  off  boys,  he  is  cutting  me  to  pieces." 
They  both  fell  off  the  sidewalk,  one  went  one  way,  and 
the  other  the  other.  Cas^y,  I  think,  struck  him  four  or 
five  times,  and  the  last  time  higher  than  at  any  other  time. 
As  he  struck  the  first  blow,  Mc.  dropped  lower.  He 
struck  Mc.  first,  I  think,  in  the  groin  or  abdomen.  The 
others  were  higher  up.  The  last  blow,-!  think,  struck 
him  in  the  breast,  and  they  both  fell  off  the  sidewalk  to- 
gether. Mc.  came  up  in  a  stooping  position,  and  each 
time  Casey  struck  him,  he  dropped  lower  and  back  some 
three  steps. 

CROSS-EXAMINATION. 

I  stepped  around  the  corner  in  the  dark,  and  there  the 
fight  was  going  on.  There  were  three  men  that  were  loud 
and  boisterous.  Foley  stopped  the  fuss  there.  Mc.  had 
made  two  or  three  struggles  to  get  up.  Bagley  was  the 
man  he  was  fighting  with.  Bagley  was  on  top  of  him ; 
Bagley^s  head  was  in  different  positions;  Bagley  was  not  a 
very  large  man.  He  was  a  little  fellow,  weight  about  120 
or  125  pounds.  The  most  of  the  time  Bagley  was  on  top 
of  Mc,  holding  Mc  down.  Mc.  was  a  strong  muscular 
man ;  he  was  more  than  ordinarily  so.  He  was  accustomed 
to  fighting  and  a  hard  man  to  handle.  Bagley  remained 
on  top  until  Foley  came  and  broke  it  up.  Mc.  was  mak- 
ing efforts  to  get  up,  but  he  didn't  do  it  until  Foley  scared 
this  fellow  away.  The  first  I  saw  of  Mc.  he  was  lying  on 
his  back,  his  head  near  the  corner  of  the  building,  and 
Bagley  on  him,  and  that  was  soon  after  Mc  left  Casey. 
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Soon  as  I  got  Casey  out  of  the  grate,  I  went  around  to  see 
where  the  difficulty  was.  I  only  had  to  go  a  few  feet — 
likely  six  or  seven.     It  didn't  take  me  long. 

B.  G.  Davis  testified:  I  reside  at  Wymore;  am  ac- 
quainted with  the  defendant,  James  Casey.  It  was  ocr 
Saturday  night,  two  weeks  before  this  thing  occurred,  I 
saw  Casey  a  little  under  the  influence  of  liquor,  and  I 
asked  him  not  to  take  any  more,  and  he  replied  that  he 
would  just  as  soon  get  full  as  not  j  that  he  had  it  in  for 
Mc 

CROSS-EXAMINATION. 

Mc.  had  been  choking  Casey  before  that. 

Wm.  Hackley  testified :  Eeside  in  Wymore ;  was  there 
on  the  night  of  November  15th,  1884.  I  examined  the 
grating  and  ground  under  it  by  the  saloon,  and  found 
blood  in  two  places.  There  was  a  pool  of  blood  under  the 
grating,  and  around  the  corner  was  another  pool  of  blood. 
It  seemed  from  what  I  could  see  around  here,  blood 
showed  on  the  walk,  and  it  scattered  around ;  this  here 
had  dropped  down  on  the  earth  and  formed  a  pool.  Right 
under  the  grating  next  to  the  wall,  was  the  pool  of  blood ; 
around  this  corner  was  another  pool  of  blood  on  the  side- 
walk. 

CROSS-EXAMINATION. 

Blood  had  run  through  the  grating. 

J.  N.  Ray  testified :  (Defendant  objected  to  this  wit- 
ness, as  his  name  was  not  on  the  indictment.  Objection 
overruled).  I  found  a  knife  about  five  days  after  this 
affiiir — thirty  feet  from  the  corner  of  the  opera  house.  I 
have  the  knife. 

John  Bagley  testified:  I  was  in  Wymore  the  15th  of 
November,  1884.  I  know  of  Mc.  being  cut  there  that 
night.  I  didn't  do  the  stabbing  or  see  any  one  do  it.  I 
never  saw  Mc.  or  Casey  before  in  my  life  that  I  know  of. 
When  I  said  it  was  a  shame  to  see  an  old  man  beaten  like 
that,  Ma  sprung  for  me,  and  I  ran  around  the  corner  and 
10 


146      SUPREME  COURT  OF  NEBRASKA, 

Caiey  ▼.  State. 

I  bumped  against  some  one,  and  he  caught  me.  He  had 
me  by  the  coat  and  I  was  trying  to  get  away  from  him. 
He  was  larger  than  me  and  could  do  what  he  wanted  with 
me,  and  I  thought  my  chance  was  to  trip  him.  I  turned 
quick,  caught  him  by  the  waist  and  tripped  him,  and  he 
fell  on  his  back.  Soon  as  he  was  down  he  was  up  again. 
Soon  as  I  knocked  him  down,  I  tried  to  get  away  from  him. 
His  head  was  between  my  legs ;  I  got  one  leg  loose  and 
was  kicking  to  get  loose,  and  some  one  gave  him  a  kick, 
and  the  officers  came  and  he  let  me  loose  and  I  went  away 
outside  the  crowd.  When  I  had  him  down  there  was 
some  one  around  him.  When  he  was  there  some  one 
kicked  him. 

CROSS-EXAMINATION. 

When  the  officer  came  I  went  west.  I  stood  there  a 
while ;  can't  say  just  how  far  I  did  go ;  I  can't  say  where 
Fitzgerald  was  standing.  I  don't  know  where  Casey  was. 
I  don't  know  who  kicked  him ;  I  was  standing*  over  him. 
I  am  nineteen,  going  on  twenty.  I  live  at  Shenandoah, 
Penn.  I  came  to  Nebraska  last  May.  I  did  not  strike 
Mc.  at  all ;  I  just  threw  him  down.  He  struck  at  me ; 
just  as  quick  as  I  saw  him  fall  I  turned  to  go  away. 
Foley  came  from  the  west,  I  believe.    I  went  to  the  west 

State  rests. 

John  Gallagher  testified:  Reside  at  Wymore,  Gage 
county.  Was  living  there  on  the  15th  of  November  last. 
I  saw  the  difficulty  that  ended  in  the  death  of  Mc.  Casey 
and  Mc.  had  a  few  words,  and  they  took  hold  of  each 
other  and  scuffled.  Mc.  told  him  he  could  paralyze  him. 
Casey  told  him  he  knew  it ;  he  asked  why  he  did  not  go 
away  and  let  him  alone.  They  kept  talking  to  each  other. 
Bagley  made  some  remark,  and  Mc.  let  go  of  Casey  and 
made  one  step  back  to  the  corner,  and  there  was  Bagley. 
As  Mc.  stepped  forward  some  one  struck  him.  I  could  not 
see  who  it  was.  Mc.  groaned  at  the  time.  Casey  was 
helped  up  and  I  think  he  went  toward  Mc.     Mc  came 
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around  from  the  oonier  and  appeared  weak.  Bagley 
stepped  around  and  said  he  had  done  him  up,  now  come 
on,  it  was  his  time.  Casey  went  that  way.  Casey's  nose 
was  bleeding.  His  nose  looked  the  next  morning  as  if  it 
had  been  pinched.  Wheii  Mc.  started  for  Casey  I  can't 
say  how  far  he  did  go  before  some  one  struck  him.  I  seen 
the  man^  or  something,  and  then  I  heard  a  groan.  At 
this  time  Mc's.  back  was  in  the  light,  but  his  face  was  in  the 
dark  just  at  thetsorner.  I  was  subpoenaed  here  last  term 
in  the  case  of  the  State  vs.  John  Bagley,  to  testify  on  be- 
half of  the  state.- 

BE-DIRECr  EXAMINATION. 

Q.  State  whether  or  not  you  have  been  employed  by 
the  prosecution  in  this  case  to  hunt  up  testimony? 

Objected  to  as  immaterial,  irrelevant,  and  incompetent ; 
and  furthermore  to  Mr.  Ashby  making  statements  to  the 
jury  unless  he  is  put  under  oath.     Sustained. 

John  McMullen  testified  :  Live  in  Wymore;  was  liv- 
ing there  on  the  15th  of  November,  1884.  Was  present 
at  a  difficulty  which  ended  in  the  death  of  Mc.  He  said, 
"Casey,  I  want  you  to  go  home,  or  I  will  paralyze  you." 
Casey  says,  "  Mc,  I  don't  want  to  go  home  just  now,  and 
I  know  you  are  a  better  man  than  I  am ;  you  can  paralyze 
me  if  you  want  to;  but  there  is  nothing  between  us  to 
make  rows  in  that  way.''  Mc.  took  hold  of  Casey  and 
shook  him  a  little  and  laid  him  down  on  the  sidewalk,  and 
then  let  him  up ;  took  hold  of  him  again,  and  about  that 
time  Bryant  came  around  and  asked  Mc.  to  let  go  of  him 
and  he  would  try  and  get  Casey  to  go  home.  Mc.  gave 
both  of  them  a  shaking,  rubbing  Casey's  nose  with  his  fist. 
Casey  didn't  seem  to  be  angry,  he  didn't  seem  to  think 
Mc.  was  going  to  hurt  him.  Mc.  hit  him  twice  or  three 
times  in  the  face.  Just  then  some  little  fellow  standing 
in  front  of  the  window  on  the  stone  said  it  was  a  damned 
shame  a  crowd  of  men  would  stand  around  and  see  an  old 
man  abused  in  that  way.     At  that  Mc.  sprang  off  Casey 
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and  made  for  the  little  fellow.  The  little  fellow  jumped 
around  the  corner  and  that  is  the  last  I  saw  of  him  until  I 
saw  Foley,  the  policeman.  He  told  them  they  would  have 
to  quit  or  he  would  arrest  them.  Meantime  Casey  got  up 
and  I  think  went  south.  When  Mc.  went  around  the  cor- 
ner I  heard  no  noise.  I  heard  somebody  say,  '^  Give  it  to 
him,  Johnnie,  we  won't  see  any  son  of  a  bitch  hurt  you^ 
while  we  are  ar9und.'* 

CROSS-EXAMINATION. 

I  saw  Mc.  after  he  came  out  of  the  difficulty  with  Bag^ 
ley.  I  saw  him  come  out  of  the  darkness  and  Casey  run 
up  toward  Mc.  and  I  think  took  hold  of  him  with  his  left 
hand  and  made  three  or  four  underhand  strokes  with  his 
right  hand.  Mc.  was  bent  over.  I  don't  think  Mc.  said 
anything. 

RE-DIRECr  EXAMINATION. 

I  heard  Mc.  say  nothing  while  they  were  around  the 
corner.  My  memory  is  not  fresh  whether  I  heard  him 
say  anything  or  not. 

Q.  Did  you  hear  the  sound  of  a  voice  you  thought 
was  Mc's.  say,  "  Boys,  take  him  off,  I  have  got  enough?'* 

Objected  to  as  leading.     Sustained. 

I  heard  nothing  more  than  come  one  say,  '^  Give  it  to 
him,  Johnnie."  I  can't  remember  to-day  whether  I  heard 
any  one  say  "  Boys,  take  him  off,  I  have  got  enough,"  or 
not.     I  have  forgotten  a  good  many  things  since  then. 

Thomas  CHarra  testified :  Live  in  Barneston,  Gage 
county.  Was  in  Wymore  the  15th  of  last  November. 
Was  present  at  the  difficulty  that  ended  in  the  death  of 
Mc.  I  saw  him  strike  Casey  several  times  with  his  fist 
and  blood  came  from  his  nose.  Some  men  were  trying  to 
get  his  leg  out  of  the  railing.  I  made  the  remark  to  Bryant 
and  Linton  that  it  was  a  shame,  they  ought  to  part  them. 
They  said  Casey  was  drunk.  I  said  I  was  aware  of  that 
and  so  was  Mc.    Then  Mc.  turned  around  and  said,  ''God 
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damn  you^  do  you  want  me  to  paralyze  you?'*  Then 
some  one  on  the  north  made  the  same  remark  and  he  made 
for  that  party.  I  heard  a  racket  around  the  corner.  I 
could  not  say  what  condition  Casey's  face  was  in  exactly, 
it  was  covered  with  blood ;  he  was  bewildered,  and  I  told 
him  he  ought  to  go  home ;  he  says,  "  Yes,  1  want  to  go 
home.^'  I  took  him  by  the  coat  collar  and  told  him  to  come 
to  the  barn  and  wash  the  blood  off.  He  went  a  few  steps, 
crying ;  he  said  he  was  killed,  or  hurt,  and  dropped  down 
and  could  go  no  further.  The  city  marshal  hallowed  to 
me  and  asked  if  I  knew  where  Casey  was.  Casey  was 
lying  on  the  ground.  He  said,  ''  Get  a  team  and  take  him 
home."  I  got  my  team  and  took  Casey  home.  His  face 
was  badly  bruised  up  and  was  bleeding.  I  cannot  say 
how  much  blood  there  was  at  the  grating.  While  Mc.  had 
Casey  down  he  made  no  effort  to  fight.  I  heard  him  say, 
'  Bill,  don^t  strike  me,  you  are  a  better  man  than  I  am," 
toMc 

CROSS-EXAMINATION. 

Can't  tell  what  time  of  night  it  was.  I  saw  Casey  in  the 
saloon.  I  saw  the  beginning  of  it  in  the  saloon.  There 
was  a  one-armed  man  struck  Casey  in  the  -face— didn't 
make  any  mark — didn't  make  it  bleed  any.  Mc  said, 
"  God  damned  son  of  a  democrat."  The  bar-tender  shoved 
Casey  away.  Casey  didn't  strike  back.  Casey  said 
on  the  sidewalk,  "  Bill,  don't  strike  me."  I  remember 
that  distinctly,  that  is  all  I  remember.  I  heard  Mc.  say 
something  about  burying  the  hatchet.  I  remember  Casey 
said,  "Bill,  don't  strike  me,  you  are  a  better  man  than  I 
am."  At  this  time  I  was  standing  by  McCandlass.  Casey 
was  trying  to  ward  off  Mc's.  fist.  After  they  came  outside 
Mc.  had  hold  of  him,  by  the  window.  Casey  didn't  do 
anything  to  get  away.  Think  I  heard  Mc.  tell  him  to  go 
home  and  let  him  alone,  but  had  hold  of  him  at  the  same 
time.  Could  not  see  as  Casey  had  any  chance  to  get  away. 
Mc.  was  chucking  him  against  the  window.     I  didn't  try 
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to  help  him  up.  There  was  a  crowd  around.  I  saw  what 
was  done.  Casey  was  trying  to  get  his  leg  out.  He  was 
warding  off  the  blows  with  his  right  hand.  The  other  I 
oould  not  see.  Mc.  struck  him  four  or  five  blows  in  the 
face^  and  the  blood  came.  Struck  him  pretty  hard.  Casey 
didn't  try  to  do  anything  that  I  could  see.  Don't  think 
Mc.  had  any  cause  for  striking  him.  Didn't  see  Casey  do 
or  make  any  effort  to  do  anything  to  Mc  I  took  Casey 
home  that  night. 

RE-DIBECT  EXAMINATION. 

There  was  a  great  crowd  there  surging  back  and  forth. 
When  Mc.  sprang  off  Casey  I  retreated  back  and  the  crowd 
pushed  off  the  sidew;alk  on  the  east  side. 

"Wm.  Gillispie  testified:  Live  in  Wymore,  and  lived 
there  the  15th  of  November,  1884.  I  saw  Casey  on  that 
night.  I  found  him  between  the  livery  stable  and  the  sar 
loon,  south-east  of  the  saloon.  He  was  lying  in  the  street ; 
his  face  was  bloody  and  dirty — ^his  nose  was  bloody.  I 
*8aw  him  the  next  day;  his  nose  and  lips  were  bruised;  hia 
nose  was  swollen.  The  hide  was  broken  on  the  bridge  of 
his  nose. 

CROSS-EXAMINATION. 

I  didn't  notice-his  hands— didn't  notice  his  clothes.  This 
was  after  the  fuss. 

Joseph  Foley  testified :  Live  in  Wymore.  Was  there 
on  the  night  of  the  14th  of  last  November.  Was  special 
police  there.  I  came  along  the  north  side  of  the  building 
from  the  west.  Mc.  was  down  and  there  was  a  man, 
John  Bagley,  partly  bent  over  him  and  they  separated  in 
a  minute  after  I  got  there.  Don't  know  exactly  the  posi- 
tion Mc.  was  in.  The  young  man  was  backing  away ;  he 
was  leaning  west.  Several  others  were  there.  When 
Bagley  left  Mc.,  Mc.  raised  up  and  he  looked  to  me  to  be 
hurt;  he  raised  up  slow.  I  noticed  something  peculiar  in 
his  conduct.     The  peculiarity  was  that  he  didn't  make 
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any  efforts  to  fight,  and  disappeared.  Mc/s  head  was  in 
that  space  between  the  corner  of  the  saloon  and  the  railing* 
Had  some  talk  with  the  young  man  afterward  as  to  what 
he  was  doing. 

Q.     What  did  he  say  then  ? 

Objected  to  as  immaterial,  irrelevant,  incompetent,  and 
no  ground  laid  for  impeachment,  and  as  hearsay.  Objeo* 
tion  sustained.     Defendant  excepts. 

The  marshal  and  I  arrested  Bagley  that  night. 

Q.     What  did  you  arrest  him  for? 

Objected  to  as  immaterial,  irrelevant,  and  incompetent 
Objection  sustained.     Defendant  excepts. 

Defendant's  counsel  offered  to  prove  by  this  witness  that 
at  the  time  he  arrested  John  Bagley  he  said,  '^  Yes,  I  done 
the  son  of  a  bitch  up,  and  I  can  do  it  again.'' 

Objected  to  as  immaterial,  irrelevant,  and  incompetent. 
Objection  sustained.     Defendant  excepts. 

Mrs.  Winnefred  Casey  testified:  I  am  the  wife  of 
James  Casey.  When  Casey  was  brought  home  his  nose 
and  face  was  bruised  and  had  been  bleeding.  He  appeared 
to  be^helpless. 

James  Casey  testified :  I  am  the  defendant  in  this  cause. 
I  resided  in  Wymore  last  November.  I  didn't  have  any 
knife  on  the  16th  of  November  last.     I  did  not  cut  Mc. 

CROSS-EXAMINATION. 

I  first  saw  Mc.  in  the  saloon.  We  drank  a  glass  of  beer, 
and  Mc.  said  something  about  a  hatchet  and  seemed  angry. 
I  was  not  angry — not  at  all.  I  had  been  drinking  some, 
but  remembered  what  was  going  on.  Have  not  a  distinct 
recollection  of  what  was  going  on. 

Q.  Is  it  not  a  fact  that  you  had  been  drinking  and  did 
not  know  what  you  were  doing  ? 

Objected  to  as  not  proper  examination.  Objection  over- 
ruled.    Defendant  excepts. 

I  remember  meeting  Mc.  when  I  went  into  the  saloon. 
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I  did  not  know  what  I  was  doing.      I  was  drinking  some 
— ^yes,  I  was  drunk.     I  can  remember  things  pretty  well 
eometimes  when  I  am  drunk.     Think  I  remember  at  this 
time  until  I  got  out  doors.     I  remember  what  occurred 
outside  the  door.     Remember  I  did  not  get  angry  at  all ; 
did  not  strike  Mc.  that  night;  don't  think  I  took  hold  of 
liim.      Didn't  have  a  knife  that  day  nor  the  day  before. 
Didn't  carry  a  jack-knife  of  any  kind.     Sometimes  I  use 
tobacco  and  use  a  knife  sometimes  to  cut  it     Sometimes  I 
carry  a  knife.     I  have  no  knife  now  and  didn't  have  at 
that  time — ^never  had  one  like  that — ^never  saw  one  like 
that — am  positive  about  that     Remember  I  got  my  1^  in 
the  grate— don't  remember  who  took  it  out     I  don't  re- 
member what  I  did  when  it  was  taken  out     I  know  I 
did  not  cut  Mc.     No  one  gave  me  a  knife.     I  don't  re- 
member what  occurred.  Don't  remember  of  Ma's  hollow- 
ing ^'They  are  cutting  me  with  a  knife;"  don't  remember 
of  being  on  the  corner.     Don't  remember  of  falling  down 
on  the  street.     Don't  remember  of  walking  quickly  by  the 
postoffice.     Don't  remember  anything  about  that  after  I 
got  out  of  the  grate.     Know  I  never  cut  him;   never 
thought  of  it — didn't  have  any  grudge  against  him.     I  did 
bave  dii&culty  with  him  once.     It  is  a  fact  he  shook  and 
knocked  me  down.     I  never  made  the  statement  I  ^'had  it 
in  for  him,"  I  know.     I  forget  whether  I  said  I  was  hurt 
out  on  the  street  or  not,  don't  remember  anything  of  that 
Jcind  now.     I  remember  Bryant's  testimony,  remember  of 
his  testifying  that  I  run  my  hand  down  by  my  side  and  of 
Mc.'s  telling  me  "No,  you  don't  come  that"  Don't  think 
I  run  my  hand  down  by  my  side.     I  did  not  strike  him 
nor  strike  at  him  at  all— did  not  have  hold  of  him  nor  did 
not  strike  any  underhand  licks  on  the  corner-^on't  re- 
member of  having  hold  of  him  on  the  corner;  don't  think 
I  went  out  to  the  corner. 

Wni.  Hackley  testified :     Was  acquainted  with  McEl- 
lianey,  the  deceased.    His  physical  strength  was  more  than 


JULY  TERM,  1886.  153 

Casey  ▼.  State. 

an  ordinary  man;  was  a  man  of  a  great  deal  of  courage  to 
carry  out  his  point — determined — in  r^ard  to  his  fighting 
qualities,  when  he  was  not  in  liquor  he  did  not  seem  to  be 
quarrelsome;  but  he  was  a  little  inclined  when  drinking  to 
pick  up  anything  quick,  and  take  up  anything  that  came 
for  him. 

Defendant  rests.    Case  closed. 

The  following  testimony  was  taken  at  the  coroner's  in- 
quest and  introduced  as  testimony  on  the  trial. 

John  Thissen's  testimony :  I  had  some  conversation 
with  Mc.  after  he  was  hurt,  both  at  Greenwood's  lumber 
yard  and  at  Givens'  office.  He  said  he  wanted  to  see  the 
little  fellow  revenged  and  told  me  to  see  Deyo  and  see  what 
could  be  done;  lie  said  he  expected  to  die  soon.  He  said 
the  little  fellow  cut  him  in  the  chest  when  he  was  on  Casey, 
and  he  turned  around  and  he  got  cut  again,  and  that  weak- 
ened him.  He  was  in  his  right  mind.  He  said  he  was 
right  over  the  banister  in  front  of  the  saloon  on  Casey 
when  he  received  the  cut  in  the  chest.  He  said  it  was  the 
little  fellow  who  stabbed  him  in  the  breast;  he  didn't  men- 
tion his  name. 

Theodore  Angerstien  testified :  Bagley  said  it  was  a 
d — n  shame  that  so  many  would  stand  around  and  see  an 
old  man  hurt  so.  McEIhaney  then  got  off  Casey  and 
started  after  him,  and  the  little  fellow  ran  around  north 
of  the  opera  house,  and  McEIhaney  after  him,  and  just  as 
Mc.  went  around  the  comer  this  little  fellow,  I  think,  am 
not  sure,  struck  Mc,  and  Mc.  hollowed  "  Oh,  oh,"  and  fell. 
Pitzgerald  said  to  him,  "  Give  it  to  him,  Johnnie;  give  it 
to  him."  Either  the  little  fellow  or  Fitzgerald  said  to 
Casey,  "You  man  that  got  licked,  come  on  and  give  it  to 
him;  we  have  got  him  down."  Mc.  said,  "Take  him  off, 
I  have  got  enough ; "  and  at  that  time,  or  soon  after,  the 
policeman  separated  them,  and  Mc.  clinched  again  near  the 
17.  E.  corner  of  the  opera  building,  and  Casey  struck  Mc 
several   underhand  licks,  and  Mc  said  to  McCandless, 
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*'Mac.,  they  are  using  a  knife  on  me,"  and  Mc.  was  draw- 
ing himself  up  and  backing  away  from  him  (Casey). 

The  above  is  all  the  testimdny  in  the  case. 

It  will,  be  seen  that  McElhaney  was  the  aggressor 
throughout,  if  we  except  that  portion  of  the  testimony  re- 
lating to  Casey  striking  him,  which  will  be  noticed  here- 
after. McElhaney's  abuse  of  Casey,  so  far  as  appears,  waa 
entirely  unjustifiable,  and  the  blows  indicted  by  him  on 
Casey's  face,  while  he  held  him  down  on  the  grating,  very 
severe.  No  one  present  seems  to  have  had  the  courage  ta 
attempt  to  interfere;  but  when  a  mere  boy  in  years  and 
stature  protested  against  such  abuse,  McElhaney  sprang 
for  him,  and  overtook  him  when  he  was  turning  the  cor- 
ner of*  the  building.  From  a  plat  exhibited  on  the  argu- 
ment  it  seems  that  the  saloon  in  question  stands  on  the 
southeast  corner  of  a  block,  and  that  the  front  of  the  build- 
ing is  to  the  south ;  that  the  sidewalk  extends  across  the 
front  and  along  the  east  side  of  said  building;  that  McEl* 
haney  was  holding  Casey  down  on  a  grating  on  the  south 
side  of  said  building,  when  Bagley,  who  seems  to  have  been 
sitting  on  the  water-table  under  one  of  the  fi*ont  windows 
of  the  building,  and  in  front  of  McElhaney,  protested 
against  McElhaney  continuing  to  abuse  Casey.  Whether 
or  not  Bagley  had  a  knife  in  his  hand  or  possession  at  that 
time  does  not  appear.  The  boy,  however,  was  attempting  ta 
escape;  but  at  the  corner  of  the  building  being  hindered  by 
meeting  some  one,  McElhaney  seized  him.  Finding  that  he 
could  not  escape,  he  turned  quickly  and  threw  McElhaney 
down.  The  testimony  shows  that  the  light  from  the  saloon 
windows  did  not  extend  east  of  the  building,  and  that  it 
was  dark  where  this  conflict  took  place.  This  conflict,  a& 
the  testimony  shows,  lasted  from  one  to  three  minutes,  and 
the  strong  man,  who  but  a  few  minutes  before  was  able  ta 
take  the  policeman  and  Casey  and  knock  their  heads  to- 
gether, was  held  prostrate  by  a  boy,  and  his  whole  de- 
meanor changed  from  that  of  an  aggressive  bully  to  a 
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peaceable  maD^  as  one  witness  testifies^  ''When  Bagley  left 
Mc,  Mc.  raised  up,  and  he  looked  to  me  to  be  hurt;  he 
raised  up  slow ;  I  notic^  something  peculiar  in  his  conduct* 
The  peculiarity  was  that  he  did'ut  make  any  effort  to  fight.^' 
And  of  another  witness,  that  he  **  found  blood  on  the  side- 
walk around  the  corner  where  the  scuffle  was."  Also 
the  statement  of  McElhaney  that  ''it  was  the  little  fellow 
who  stabbed  him  in  the  breast."  We  turn  now  to  the 
testimony  which  it  is  claimed  shows  that  Casey  struck 
McElhaney  with  a  knife.  There  is  no  proof  whatever 
that  Casey  had  a  knife  on  that  occasion.  None  was  found 
on  his  person  or  near  where  this  second  scuffle  is  said  to 
have  taken  place.  The  testimony  is,  that  prior  ^o  this 
alleged  scuffle  McElhaney  had  ceased  his  belligerent  atti* 
tude.  All  the  witnesses  testifying  upon  that  point  state 
that  he  acted  &s  if  there  was  something  the  matter  with 
him.  The  wounds,  too,  it  will  be  observed,  all  ranged  from 
the  right  side  toward  the  left.  Sq  far  as  we  can  gather 
from  the  testimony,  they  were  such  wounds  as  would  have 
been  given  by  the  backward  stroke  of  a  knife  held  in  the 
right  hand  of  a  person  pursued,  against  the  pursuer,  with 
the  blade  pointing  backward,  and  such  as  could  have  been 
given  by  Bagley  when  McElhaney  was  in  pursuit  of  him. 
Such  wounds  could  not  hs^ve  been  given  by  Casey  standing 
face  to  face  with  McElhaney,  if  he  used  Ins  right  hand,  and 
it  is  not  claimed  that  he  is  left-handed,  or  struck  with  his 
left  hand;  and  it  is  not  very  probable  that  McElhaney,  if 
well,  would  have  permitted  Casey,  without  resistance,  to 
stab  him  at  least  half-a-dozen  times.  If  we  give  all  the 
testimony  against  Casey  its  greatest  possible  weight,  it  does 
no  more  than  create  a  probability  that  he  stabbed  McEl- 
haney; but  this  is  not  sufficient.  Where  circumstances  are 
relied  upon  to  secure  a  conviction,  they  must  be  of  such  a 
character  that  when  taken  together  they  are  of  so  conclu- 
sive a  nature  and  tendency  as  to  lead  to  a  satisfactory  con- 
clusion, and  produce  in  effect  a  reasonable  and  moral  cer- 
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taiuty  that  the  accused  and  do  one  else  committed  the 
offense  charged.  It  is  not  sufficient  that  the  circumstances 
produce  a  probability,  though  a  strong  one.  It  is  essential 
that  the  circumstances,  taken  as  a  whole,  and  giving  them 
their  reasonable  and  just  weight,  and  no  more,  should  to  a 
moral  certainty  exclude  every  other  hypothesis  except  tliat 
of  the  guilt  of  the  accused.     Com.  v.  Webster ^  5  Gush.,  319. 

Starkie  states  the  rule  as  follows:  ^*  The  force  of  circum- 
stantial evidence  being  exclusive  in  its  nature,  and  the 
mere  coincidence  of  the  hypothesis  with  the  circumstances 
being  in  the  abstract  imufficient  unless  they  excbide  every 
other  supposition^  it  is  essential  to  inquire  with  the  most 
scrupulous  attention  what  other  hypothesis  there  may  be 
which  may  agree  wholly  or  partially  with  the  facts  in  evi- 
dence.'' Starkie  on  Ev.  (10  ed.),  863.  Rex  v.  Eodge,  2 
Lewin  C.  C,  227.  3  Greenleaf  Ev.,  §  137,  and  notes.  The 
testimony  fails  to  reach  that  degree  of  certainty  as  to  ex- 
clude every  other  reasonable  hypothesis  except  that  of  the 
guilt  of  the  accused,  and  is  insufficient  to  sustain  a  convic- 
tion. 

2.     Newly  discovered  evidence. 

This  evidence  is  set  forth  in  the  affidavit  of  Jeptha  Stur- 
geon, who  at  the  present  time  resides  in  Rush  county,  Kan- 
sas. He  deposes  that  he  is  twenty- three  years  of  age,  and 
formerly  resided  at  Hopkins,  in  the  state  of  Missouri; 
**that  on  the  15th  day  of  November,  1884,  he  was  visiting 
relatives  at  the  town  of  Wymore,  Nebraska;  that  he  saw 
McElhaney  and  Casey  in  the  opera  house  saloon;  that 
he  heard  them  quarreling,  and  saw  the  bar-teuder  put 
Casey  out  doors ;  saw  McElhaney  follow  Casey  out  onto 
the  sidewalk;  saw  McElhaney  throw  Casey  down  on  the 
grating,  and  one  of  Casey's  legs  went  through  the  grating 
and  tore  Casey's  pantaloon  leg.  McElhaney  struck  Casey 
several  times  in  the  face  and  nose,  and  made  the  blood  flow 
freely  from  Casey's  nose.  While  McElhaney  was  beating 
Casey,  a  little  smooth-fiiced,  sharp-faced  looking  young 
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man  said  Mt  was  too  d— d  bad  to  see  a  young  man  impose 
on  an  old  one  that  way/  McEIhaney  said  to  this  little 
fellow  something, and  jumped  up  and  took  after  him;  the 
little  fellow  had  been  standing  up  on  the  water-table  of  the 
building,  and  when  McEIhaney  started  after  him  the  little 
fellow  run  around  the  corner  of  the  saloon.  Then  affiant 
crowded  his  way  through  and  went  around  the  corner,  and 
there  saw  the  little  fellow  on,  or  rather  over,  McEIhaney, 
holding  him  with  one  hand  and  striking  him  with  the 
other.  Almost  every  lick  he  struck  he  said, '  God  damn 
you,  will  you  impose  on  an  old  man,'  or  something  of  that 
kind.  I  turned  as  quick  as  I  could  and  said  to  some  one, 
'  He  is  cutting  McEIhaney  all  to  pieces  with  a  knife.'  I 
saw  the  blade  of  the  knife  shining  in  the  hand  of  the  little 
fellow;  I  saw  him  strike  McEIhaney  as  he  lay  on  the  walk 
on  his  back  four  or  five  times.  I  never  saw  either  McEI- 
haney or  Casey  any  more.  I  afterward  learned  that  the 
little  fellow's  name  is  John  Bagley.  I  left  there  right 
away  and  went  home,  because  I  did  not  want  to  be  detained 
there  as  a  witness  away  from  home."  He  returned  home 
on  the  train  next  morning  after  the  killing  of  McEIhaney. 
In  this  he  is  corroborated  by  the  conductor  of  the  train. 

One  Thomas  Doyle  also  makes  an  affidavit  to  substan- 
tially the  same  facts  as  Sturgeon. 

It  is  claimed  on  behalf  of  the  state  that  it  is  apparent  that 
the  &ct8  stated  in  these  affidavits  are  untrue,  and  that  the 
preponderance  is  largely  with  the  state.  It  is  also  suggested 
that  the  evidence  is  cumulative.  The  testimony  of  Stur- 
geon, who  claims  to  have  witnessed  the  striking  of  McEI- 
haney by  Bagley  with  a  knife,  is  certainly  very  material  to 
the  accused,  as  also  that  of  Doyle.  In  such  case  the  court 
will  not  assume  that  the  newly  discovered  evidence  is  fiilse. 
That  is  a  question  for  the  jury  to  determine.  For  the  pur- 
pose of  the  motion  it  will  be  assumed  to  be  true.  Neither 
is  such  evidence  cumulative.  There  are  some  exceptions  to 
the  rule  that  a  new  trial  will  not  be  granted  for  newly  dis- 
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covered  cumulative  evidence,  as  where  such  evidence  is  suf- 
ficient to  render  clear  what  was  before  a  doubtful  case. 
Barker  v.  French,  18  Vt,  460.  Waller  v.  Graves,  20  Conn., 
305.  In  the  case  last  cited  it  is  said  (p.  310):  '^  By  cumula- 
tive evidence  is  meant  additional  evidence  of  the  same  gen- 
eral character  to  the  same  fact  or  point  which  was  the  sub- 
ject of  proof  before.  Waison  v,  DelafMy  2  Caines,  224. 
Reed  v.  McGrew,  1  Hammond,  386.  Smiih  v.  Brush,  8 
Johns.,  84.  Pike  v.  Evans,  15  Johns.,  210.  Ttie  People  v. 
The  Superior  CouH,  6  Wend.,  114 ;  S.  C,  10  Wend.,  285. 
GuyoU  V.  BuUs,  4  Wend.,  579.  Gardiner  v.  Mitchett,  6 
Pick.,  114.  Chaifield  v.  Lothrop,  Id.,  417.  Parker  v. 
Hardy,  24  Pick.,  246.  *  *  *  Evidence  which  brings 
to  light  some  new  and  independent  truth  of  a  different 
character,  although  it  tends  to  prove  the  same  proposition 
or  ground  of  claim  before  insisted  on,  is  not  cumulative 
within  the  true  meaning  of  the  rule  on  this  subject.''  That 
-case  was  an  action  for  libel,  and  the  question  was,  whether 
the  words  '^rapacious  creditor"  were  in  the  article  as  writ- 
ten by  the  defendant,  or  had  been  inserted  by  another 
without  the  defendant's  knowledge.  On  the  trial  the  de- 
fendant had  testified  that  the  objectionable  words  were  not 
in  the  writing  when  signed  by  him.  Afterwards  he  dis- 
covered evidence  to  the  effect  that  the  objectionable  words 
had  been  inserted  by  the  editor  of  the  paper  without  the 
•defendant's  knowledge  or  consent.  The  facts  were  similar 
to  the  case  at  bar  in  this,  that  the  newly  discovered  evidence 
would  show  by  whom  the  offense  was  committed.  We 
•think,  therefore,  that  the  newly  discovered  evidence  was 
sufficient  to  require  the  court  to  grant  a  new  trial. 

3.  That  the  verdict  does  not  respond  to  each  charge  in 
the  indictment. 

In  Wilson  v.  The  State,  20  Ohio,  26,  it  was  held,  under 
a  statute  from  which  ours  was  copied,  that  where  distind 
offenses  are  charged  in  separate  counts  of  an  indictment 
the  jury  must  either  return  a  general  verdict  or  else  respond 
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to  each  charge  in  their  finding.  This  decision  was  quoted 
with  approval  in  Williams  v,  Staie^  6  Neb.,  343.  In  Wil- 
son  V.  State  it  is  said :  ''  We  think  it  prudent  in  the  case 
of  distinct  and  independent  offenses,  especially  where  they 
are  made  so  by  statute,  and  are  subjected  to  different  de- 
grees of  punishment,  to  require  the  jury,  in  the  absence  of 
a  general  verdict,  to  affirm  or  negative  each  charge  in  their 
finding. ''  This  rule  having  been  adopted  by  the  supreme 
court  of  the  state  from  whence  our  statute  was  copied,  as 
said  by  Lake,  Ch.  J.,  in  Williams  v.  State^  6  Neb.,  842 
*^  We  feel  bound  to  follow  the  Ohio  cases,  not  alone  from 
the  fact  that  in  view  of  our  legislation  they  are  entitled  to 
special  consideration,  but  because  they  adhere  more  closely 
to  the  letter  of  the  statute,  and  tend  to  greater  certainty  in 
fixing  the  grade  of  the  offense."  Where  there  are  distinct 
offenses  charged  in  the  different  counts  of  the  indictment 
the  jury  must  either  return  a  general  verdict  of  not  guilty 
or  respond  specially  to  each  charge  in  the  indictment. 

We  see  no  error  in  the  instructions,  and  none  of  the 
other  errors  assigned  are  preserved  in  a  form  to  be  availa- 
ble to  the  prisoner. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  preceedings. 

Reyebsed  akd  remanded. 

The  other  judges  concur. 
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E.  D.  Wheelock,  appellee,  v.  Samuell  McDowell 

ET   AL,  APPELLANTS. 

Municipal  Corporations :  salaby  of  officebs.  When,  a* 
the  time  of  the  election  of  the  officers  of  a  city  of  the  second 
class,  no  ordinance  had  been  passed  fixing  their  salaries,  an  or- 
dinance during  their  terms  of  office,  fixing  their  salaries  at  a  sum 
within  a  limit  prescribed  by  the  charter,  is  not  within  the  inhi- 
bitions of  the  law  that  their  compensation  shall  not  be  increased 
or  diminished  during  their  term  of  office.  Stale^  ex  reL^  v,  McVw^ 
eflf  19  Neb.,  442,  followed  and  approved. 

Appeal  from  Gage  county  district  court.  Heard  below 
before  Broady,  J. 

The  facts  were  as  follows :  At  the  general  election  in 
April,  1885,  the  defendants  were  elected  mayor,  council* 
men,  etc.,  of  the  city  of  Beatrice,  Nebraska.  On  May  21, 
1885,  the  mayor  and  common  council  caused  the  citjr's 
charter  to  be  so  changed  as  to  bring  the  city  into  the  rank 
of  cities  of  the  second  class,  of  more  than  5,000  inhabit- 
ants, under  which  ordinances  might  be  passed  giving  the 
mayor  $500  a  year,  the  councilmen  $800  a  year,  etc 
Prior  to  this  time  no  ordinance  could  be  passed  giving  the 
mayor  a  salary  of  more  than  $200,  or  the  councilmen  more 
than  $50,  etc.  In  September,  1885,  an  ordinance  was 
passed  giving  the  mayor  and  the  councilmen  salaries  on  the 
basis  of  cities  of  the  second  class,  containing  5,000  inhabit- 
ants  and  more.  No  ordinance*had  ever  been  passed,  prior 
to  this  time,  fixing  the  salaries  of  the  city  officials  of  Beat- 
rice. Sections  75,  162,  Chap  14,  Comp.  Stat.,  provides 
that  the  **  emoluments  of  no  officer  *  *  *  shall  be 
increased  or  diminished  during  the  term  for  which  he  shall 
have  been  elected  or  appointed."  The  plaintiff  sought  to 
restrain  by  injunction  the  city  officials  from  collecting  their 
salaries.  Judgment  for  plaintiff^  and  appeal  by  the  d^ 
fendants. 
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Origga  &  RinakeVy  for  defendants  and  appellants. 

There  is  an  essential  difference  between  an  increase  or 
diminution  of  salary  and  a  creation  of  salary.  Purcell  v^ 
Parka,  82  111.,  346.  Ruoker  v.  Supervisors,  7  W.  Va.,  661. 
State  V.  MoDowelly  27  N.  W.  Rep.,  433. 

Hardy  &  MoCandkss,  for  plaintiff  and  appellee. 

The  powers  of  cities  of  the  "second  class,"  with  respect 
to  the  salaries  of  their  officials,  are  fixed  by  law.  Const.  ^ 
art.  8,  §  16.  Comp.  Stat,  131,  §  7.  Id.  161,  §  15.  Id. 
148,  §  75.  Id,  162,  §  29.  Municipalities  are  confined 
"  within  the  limits  that  a  strict  construction  of  the  grants 
of  powers  in  their  charters  will  assign  to  them."  Dunham 
V.  Rochester,  5  Cow.,  465.  If  no  law  of  the  state  has  fixed 
the  fees  or  pay  of  town  officers,  tlieir  services  must  be 
gratuitous.  1  Dill.  Mun.  Corp.  (2d.  Ed.),  §  170,  note  1. 
Smith  V,  Com.,  41  Pa.  Stat.,  335.  Boydenv.  Brookline,  8 
Vt.,  284. 

Reese,  J. 

The  question  involved  in  this  case  is  identical  with  that 
in  State:^  ex  reL  Wagner,  v.  McDowell^  decided  by  this  court 
during  the  preceding  term — since  the  decision  in  this  case  by 
the  district  court — ^and  reported  in  19  Neb.,  442. 

We  have  re-examined  the  legal  propositions,  and  are 
satisfied  with  the  conclusions  to  which  we  arrived  in  that 
case.  We  are  also  satisfied  with  the  reasoning  of  Chief 
Justice  Maxwell  in  the  opinion  written  by  him,  and  shall 
not  attempt  to  improve  thereon  by  a  re-discussion  of  the 
qu'^tion. 

The  decision  of  the  district  court  is  reversed  and  the 
cause  dismissed; 


Judgment  accordingly. 


The  other  judges  concur. 
11 
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.  g^-^^  H.  H.  Hassett,  appellee,  v.  D.  S.  Curtis,  appel- 

I  89    120  LANT. 

20    l<e| 

48     S5| 

1.  Pleading:    answeb:   genebal  denial.    An  answer,  consist- 

ing of  a  general  denial  of  each  and  every  allegation  in  the 
petition,  places  in  issue  all  the  allegations  contained  therein. 
Donovan  v.  Fowler ^  17  Neb.,  247. 

2.    :    :    mechanic's  lien.    In  an  action  to  foredoee 

a  mechanic's  lien  on  real  estate  for  material  furnished  in  the 
construction  of  a  building  thereon,  an  answer  consisting  of  a 
general  denial  is  a  denial  of  the  allegations  of  the  sale  of  the 
material  for  the  purpose  alleged,  and  of  the  ownership  of  the 
real  estate  upon  which  the  lien  is  sought  to  be  established,  and 
the  burden  of  proof  is  upon  the  plaintiff  to  prove  all  facts  nec- 
essary to  the  existence  of  such  lien. 

Appeal  from  Johnson  county  district  court  Heard 
below  before  Broady,  J. 

L.  C.  Chapman^  for  appellant. 

Appdget  &  Son,  for  appellee. 

Reese,  J. 

This  was  an  action  to  foreclose  a  mechanic's  lien.  The 
decree  in  the  district  court  was  in  favor  of  plaintiff,  and 
defendant,  D.  S.  Curtis,  appeals. 

Appellant  insists  that  the  petition  does  not  state  a  cause 
of  action  against  defendant  and .  the  property  sought  to  be 
affected,  but  as  the  abstract  furnishes  no  information  as  to 
the  allegations  of  this  pleading  we  cannot  decide  as  to  its 
merits. 

The  next  contention  is,  that  the  evidence  adduced  on 
the  trial  was  not  sufficient  to  sustain  the  finding  of  the 
court,  and  that  no  cause  of  action  was  proved  on  \he  trial. 

As  the  testimony  adduced  on  the  trial  was  very  short 
we  copy  the  same  in  full.     It  is  as  follows : 
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PlaiDtiff  in  his  own  behalf  testified : 

Q.  1.     Are  you  the  plaintiff  in  this  case? 

A.     I  am. 

Q.  2.  Will  you  look  at  that  account  (handing  witness 
a  paper)  and  see  if  that  account  is  due  and  remains  un- 
paid? 

A.     Yes,  the  balance  here  has  never  been  paid. 

Q.  3.  Also  as  to  the  affidavit  attached  to  the  account. 
Is  that  the  original  affidavit  you  filed  in  the  county  clerk's 
office  and  obtained  a  lien  ? 

A.     Yes,  the  same  as  I  signed. 

Q.  4.  Has  any  part  of  that  account  been  paid,  except 
as  endorsed  on  the  account  ? 

A.     That  is  all  that  has  been  paid. 

Plaintiff  offers  in  evidence  the  account  attached  to  the 
pleadings. 

Q.  5.     How  much  is  due  upon  this  account? 

A.  $36.46.  That  is  after  $74.80  has  been  paid.  The 
balance  due  is  $36.46  and  interest. 

Q.6.   When  was  that  due?  When  was  that  $36.46  due? 

A.     It  was  due  at  that  time. 

Q.  7.     Now  the  date? 

A.     The  day  it  was  put  on. 

Q.  8.     Was  it  a  cash  item? 

A.     That  $74  was  a  cash  item. 

Q.  9.  Was  the  bill  due  when  the  material  was  fur- 
nished? 

A.  Yes,  he  agreed  to  pay  it  within  sixty  days'  time. 
I  sold  the  material  and  he  did  not  do  it 

CROSS-EXAMINATION. 

Q.  10.  These  articles  were  furnished  at  the  time  set 
out  in  this  bill. 

A.    Yes,  it  is  all  the  same  bill. 

Q.  11.  To  whom  did  you  furnish  this  material,  and 
who  owes  you  for  the  same? 

A.    Mr.  D.  S.  Curtifl. 
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This  testimony^  uncontradicted  as  it  is,  is  sufficient  to 
sustain  the  finding  of  indebtedness,  and  would  support  a 
judgment  for  money  only.  But  we  fail  to  find  any  proof 
which  would  justify  a  finding  that  the  lumber  was  fur- 
nished by  virtue  of  a  contract,  express  or  implied,  for  the 
construction  or  reparation  of  any  building  or  other  im- 
provement on  the  land  of  appellant,  or  that  the  material 
was  used  by  him  for  any  such  purpose. 

We  are  informed  by  the  abstract  that  the  answer  con- 
tained a  general  denial  of  the  all^ations  of  the  petition. 
This  requires  proof  upon  every  material  all^ation  therein 
not  admitted  of  record  to  be  true.  Maxwell's  Pleading 
and  Practice,  127.     Donovan  v.  Fowler j  17  Neb.,  247. 

It  is  shown  that  the  statement  of  account  and  affidavit 
filed  in  the  office  of  the  county  clerk  for  the  purpose  of 
securing  the  lien,  were  ofiered  and  received  in  evidence, 
but  neither  party  gives  us  any  light  in  his  abstract  as  to  the 
contents  of  these  papers.  This  was  unnecessary,  perhaps, 
as  it  could  not  be  claimed  that  they  would  furnish  compe- 
tent evidence  of  the  fiicts  necessary  to  be  proven,  they  being 
evidence  only  of  the  fact  of  their  filing  within  the  time 
required  by  law  and  of  their  own  contents  as  touching 
their  sufficiency.  There  was,  therefore,  no  evidence  to  sup- 
port the  decree,  so  far  as  the  enforcement  of  the  mechanic's 
lien  is  concerned. 

The  decree  of  the  district  court  will  therefore  be  set 
aside,  and  the  cause  remanded  to  that  court,  with  direo- 
tions  to  re-try  the  cause  if  plaintiff  so  desires;  or  in  case  he 
should  so  elect,  to  render  judgment  in  his  favor  for  the 
amount  found  due  on  the  previous  trial. 

Revebsed  and  bemanded. 

The  other  judges  concur. 
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Jane  Buchanan  et  al.,  appellants,  v.  Nathan  K.        S  ^ 
Gkiggs  et  al.,  appellees.  IJlJP 

1.  Jurlgdiotion :    equity.    A  court  of  equity,  having  obtained 

jurisdiction  of  a  caosef  will  retain  it  for  all  purposes,  and  ren- 
der such  decree  as  will  protect  the  rights  of  the  parties  before 
it,  and  thus  avoid  unnecessary  litigation. 

2.  Injunction  to  restrain  enforcement  of  decree.    Where 

a  decree  has  been  improperly  obtained,  and  a  party  defendant 
has  been  deprived  of  his  defense  by  the  conduct  of  the  sue 
cessfal  party,  who  had  no  cause  of  action,  and  whose  rights  had 
been  adversely  adjudicated  in  another  suit,  he  will  be  enjoined 
from  enforcing  such  decree. 

Motion  to  correct  mandate,  etc.,  in  case  reported  18 
Neb.,  121. 

X.  M.  PembertoTif  for  appellants. 

Griggs  &  Rinaker  and  TT.  H,  Ashby,  for  appellees. 

1.  A  court  of  equity  will  not  issue  an  injunction  to  re- 
strain the  execution  of  its  own  decree.  MoBeynolds  v, 
Harshaw,  2  Ired.  Eq.,  196.  Rickdi  v.  Johnson,  8  Cal.,  34. 
Oorhamv.  Toomey,  9  Cal.,  77.  PlaUo  v.  Deuster^  22  Wis., 
482.  Dayton  v.  Relf,  34  Wis.,  86.  Endier  v.  Lennon, 
46  Wis.,  299. 

2.  Where  there  is  a  statutory  remedy  for  correcting  a 
decree  obtained  by  fraud  such  remedy  is  exclusive.  Te- 
cumseh  Town  Site  Case^  3  Neb.,  284.     Railroad  Co,  v. 

Whitacrey  8  Ohio  St.,  590.     SUUe  v.  Marlow,  15  Ohio  St., 
114.     Code  Neb.,  §  602,  subd.  4. 

Reese,  J. 

This  case  was  originally  decided  at  the  July  term,  1886, 
of  this  court,  and  is  reported  in  18th  Neb.,  page  121. 

A  mandate  was  issued  in  accordance  with  the  judgment, 
and  sent  to  the  clerk  of  the  district  court  from  whence  the 
appeal  came. 
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On  the  25th  of  May  of  the  present  year,  the  defendants 
again  appeared  in  this  court,  and  filed  a  motion  seeking  a 
change  in,  or  correction  of,  the  mandate,  so  as  to  make  it 
apply  only  to  this  case.  Plaintiffs  also  appeared  and  sought 
a  modification  of  the  decree  in  this  court  to  the  extent  that 
the  cause  should  not  be  remanded  to  the  district  court,  but 
that  a  final  decree  shall  be  entered  here,  making  the  injunc- 
tion perpetual. 

We  have  again  considered  the  whole  case,  and  are  con- 
firmed in  our  belief  that  the  prior  holding  was  correct,  and 
that  the  foreclosure  of  the  mortgage  executed  by  Samuel 
Jones  to  John  Armstrong  was  an  extinguishment  of  all  the 
rights  of  John  Jones  and  his  grantees,  Griggs  and  Ashby, 
and  that  the  proceedings  instituted  by  them  to  foreclose  the 
mortgage  made  to  them  by  John  Jones  cannot  be  main- 
tained. 

It  is  a  well-settled  principle  of  equity  jurisprudence  that 
where  a  court  of  equity  has  obtained  jurisdiction  of  a  cause 
for  any  purpose  it  will  retain  it  for  all,  and  will  proceed  to 
a  final  determination  of  the  case,  adjudicate  all  matters  in 
issue, and  thus  avoid  unnecessary  litigation.  Swift  v.  Dewey 
el  al.y  ante  p.  107. 

The  issues  formed  in  the  district  court,  and  upon  which 
the  trial  was  had,  presented  all  the  questions  which  could 
have  been  litigated  in  the  cause.  Proofs  were  taken  at 
length,  and  all  the  questions  in  the  case  were  presented  to 
the  court  for  adjudication.  Upon  more  mature  deliberar 
tion  we  are  all  of  the  opinion  that  the  proper  decree  for  the 
district  court  to  have  rendered  would  have  been  to  perpet- 
ually enjoin  further  proceedings  in  the  foreclosure  suit 
founded  upon  the  mortgage  executed  by  John  Jones  to 
Griggs  and  Ashby.  Such  being  our  view  of  the  case,  a 
decree  will  be  so  entered  in  this  court. 

Decree  aooohdinqlt. 

The  other  judges  concur. 
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R  C.  BULLIS  ET  AL.,  PLAINTIFFS  IN   ERROR,  V.  BENJA- 
MIN Drake,  defendant  in  error. 

1«    The  Evidenoe  examined  and  HM  to  sustain  the  verdict. 

8.  Trial:  CONDUCT  OF  ATTOBNEY.  Where  it  is  alleged  that  an  at- 
torney in  the  argument  of  a  cause  on  trial  to  a  jury  made  mia- 
statements  of  the  evidence,  and  went  outside  of  the  record  in  his 
statements  of  the  facts  proved  on  the  trial,  the  attention  of  the 
court  should  he  called  to  the  language  and  conduct  of  the  attor- 
ney by  the  proi)er  objection,  and  a  ruling  had  thereon  by  the 
court.  If  the  objection  is  overruled  and  an  exception  taken,  the 
question  may  be  reviewed  in  the  supreme  court,  upon  the  lan- 
guage, objection,  ruling,  and  exception  being  made  a  part  of  the 
record  by  the  proi)er  bill  of  exceptions,  but  not  othervrise.  Brad' 
$haw  V,  The  State,  17  Neb.,  147.  The  case  of  The  ClevOand  Paper 
Co,  V.  Banka,  16  Neb.,  20,  examined  and  distinguished. 

Error  to  the  district  court  for  Richardson  coanty. 
Tried  below  before  Broady,  J.  • 

E.  W.  Thomas,  and  C.  OiUespie,  for  plaintiffs  in  error. 

E.  B.  Stevens  and  laham  Reavis,  for  defendant  in  error* 

COBB^  J. 

This  was  an  action  of  replevin  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error.  There  was  a  trial 
to  a  jury,  with  verdict  and  judgment  for  the  plaintiff  in  that 
court.  The  defendants  below  bring  the  cause  to  this  court 
on  error. 

Plaintiffs  in  error  by  their  petition  in  error  present  the 
following  points: 

1.  The  district  oourterred  in  overruling  the  motion  for 
a  new  trial. 

2.  The  verdict  of  the  jury  is  contrary  to  the  evidence, 
and  is  not  sustained  by  the  evidence,  and  is  contrary  to  law 
and  to  the  instructions  of  the  court 
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3.  The  court  erred  in  refusing  to  set  aside  the  verdict 
on  account  of  the  misconduct  of  the  attorney  of  defendant 
in  error  in  his  argument  to  the  jury  in  making  statements 
outside  of  the  record  in  the  case. 

4.  The  court  erred  in  admitting  in  evidence  statements 
said  to  have  been  made  by  Albert  F.  Pool  when  neither 
defendants  nor  their  agent  were  present. 

6.  The  court  erred  in  giving  the  instructions  asked  for 
by  defendant  in  error. 

The  first  error  assigned  is  merely  formal.  The  only 
grounds  upon  which  a  new  trial  was  or  could  have  been 
daimed  are  those  set  forth  in  the  other  errors  assigned,  and 
they  will  be  considered  in  their  order. 

The  second  error  assigned  is  based  upon  the  evidence. 
Is  it  sufficient  to  sustain  the  verdict? 

The  undisputed  facts  of  the  case  may  be  stated  as  fol- 
lows :  Mrs.  M,  E.  Gandy,  the  principal  defendant,  was  the 
owner  of  certain  live  stckik,  consisting  of  one  two-year-old 
mule  colt,  one  dark  red  two  and  one-half  year-old  bull,  four 
cows,  two  heifers,  six  sucking  calves,  two  last  spring's 
calves,  and  two  steers.  This  stock  she  sold  to  a  young  man 
named  A.  F.  Pool.  On  the  16th  day  of  October,  1881,  A. 
F.  Pool,  for  the  purpose  of  securing  the  payment  of  his 
promissory  note  of  that  date,  payable  to  M.  E.  Gandy 
or  bearer,  October  15,  1882,  for  the  sum  of  three  hun- 
dred thiMy-one  dollars  and  twenty  cents,  with  interest 
at  ten  per  cent,  executed  to  said  M.  E.  Gandy  a  chattel 
mortgage  in  the  usual  form  of  and  upon  all  of  the  said  live 
stock.  A  copy  of  this  mortgage  was  filed  in  the  county 
olerk's  office  on  the  19th  day  of  the  same  month.  The 
following  endorsement  also  appears  upon  said  copy:  "Oct 
22.  I  hereby  release  six  head  of  cows  in  this  mortgage, 
and  take  instead  13  head  of  13  months  old  steers  in  an- 
other mortgage,  6  cows  at  $35,  $210."  On  the  Ist  day  of 
November  following,  A.  F.  Pool  made  a  public  sale  at  the 
residence  of  J.  P.  Pool,  four  or  five  mile^  from  Humboldt 
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— ^the  resideDoe  of  the  Gandys — ^at  which  a  number  of  head 
of  cattle^  horses,  farming  implements,  and  a  mule  answer- 
ing the  description  of  the  mule  described  in  the  said  chat- 
tel mortgage,  and  doubtless  the  same  mule,  were  sold  at 
public  vendue.  The  mule  was  bid  off  and  purchased  by 
R.  W.  Coleman.  Coleman  kept  the  mule  about  a  month 
and  then  sold  it  to  the  defendant  in  error.  Towards  the 
last  of  January,  1882,  M.  E.  Grandy  placed  the  chattel 
mortgage  in  the  hands  of  her  co-plaintiff  in  error  for  fore- 
closure, who  as  her  agent  seized  the  said  mule  u]K)n  said 
mortgage,  and  thereupon  the  defendant  in  error  brought 
the  action  of  i*eplevin  and  replevied  the  said  mule.  Dur- 
ing all  the  time  of  these  transactions.  Dr.  J.  L.  Gandy,  the 
husband  of  M.  E.  Gandy,  was  her  duly  authorized  agent, 
and  for  her  transacted  all  of  her  part  of  the  business  con- 
nected therewith.  It  is  also  an  undisputed  fact,  that  some 
time  near  the  middle  or  latter  part  of  the  month  of  Octo- 
ber, 1881,  a  quantity  of  posters  or  notices  of  said  sale  were 
printed  at  the  office  of  the  Farmer^s  Advoeaie  newspaper, 
at  Humboldt,  Richardson  county,  and  that  said  posters 
contained  a  description  of  said  mule  as  one  of  the  articles 
of  property  to  be  sold  at  said  sale.  The  evidence  as  to 
nearly  or  quite  all  of  the  other  facte  involved  in  the  case  is 
<x)nflicting.  The  preponderance  of  the  evidence,  so  far  as 
can  be  gathered  from  reading  the  bill  of  exceptions,  is  to 
the  effect  that  the  printing  office  above  referred  to  was,  dur- 
ing the  entire  period  of  the  transactions  involved  in  this  case, 
owned,  controlled,  and  managed  by  parties  not  connected 
in  any  manner  with  this  case.  And  particularly,  that  the 
only  connection  of  the  Gandys  with  said  printing  office  or 
newspaper' consisted  in  the  fact  that  Dr.  Grandy  had  con- 
tributed the  sum  of  ten  dollars  to  the  fund  with  which  the 
«aid  office  had  been  bought  by  the  then  present  owners, 
«nd  for  which  he  was  to  have  received  stock  to  that  amount 
whenever  the  joint  stock  company,  by  which  the  said  en- 
•terprise  was  to  h|ive  been  carried  on,  should  be  fully  or* 


170      SUPREME  COURT  OF  NEBRASKA, 

BulliB  y.  Drake. 

gaDized.  But  it  caunot  be  denied  that  there  is  evidenoe 
tending  to  prove  that  during  the  whole  of  the  months  of 
September^  October,  and  November,  1881,  and  especially 
at  tlie  time  when  the  said  posters  or  notices  of  sale  were 
printed,  Dr.  J.  L.  Grandy  was  the  editor  and  manager,  and 
had  the  control  of  said  newspaper  and  printing  office.  That 
he  employed  a  man  to  set  the  type  and  print  the  said  paper 
and  do  such  job  printing  in  said  office  as  might  be  de* 
manded.  Also  that  during  the  said  months  the  said  Al- 
bert F.  Pool  was  employed  by  said  Dr.  Gandy  as  a  hired 
man  in  and  about  the  said  printing  office.  Also  that  some 
time  previous  to  the  Ist  day  of  November,  1881,  the  post- 
ers or  handbill  notices  of  said  sale,  were  printed  at  said 
printing  office,  that  Dr.  J.  L.  Gandy  read  the  proof  of  said 
posters  before  they  went  to  press,  and  that  after  they  were 
printed,  they  were  by  the  printer  delivered  to  said  Grandy, 
who  took  them  to  his  drug  store,  where  some  of  them  were 
kept  on  exhibition  to  the  public,  and  from  whence  some  of 
them  were  distributed.  And  also  that  about  a  week  before 
the  time  fixed  for  said  sale  Dr.  Gandy  wrote,  handed  into 
said  printing  office,  and  ordered,  and  caused  to  be  printed 
and  published  in  said  newspaper,  a  local  notice  calling  at- 
tention to  the  said  sale. 

It  is  evident  that  the  jury  believed  this  evidenoe,  and 
disbelieved  that  which  conflicts  with  it ;  and  if  they  did^ 
although,  as  above  stated,  from  the  reading  of  the  bill  of 
exceptions  the  conflicting  evidence  would  seem  to  be  en- 
titled to  the  greater  weight,  their  verdict  as  it  is,  is  but  the 
legal  and  logical  result  of  such  belief.  If  the  evidence 
above  referred  to  as  having  been  believed  by  the  jury  ia 
true,  then  the  Gandys,  husband  and  agent,  and  wife, 
and  principal,  are  bound  by  the  sale.  That  evidenoe,  on 
its  face,  sufficiently  establislies  the  fact  that  A.  F.  Pool  waa 
in  the  employment  of  the  Gandys  when  the  sale  was  made; 
that  Dr.  Gandy  (who  by  their  own  testimony  is  shown  to- 
have  been  at  that  time  aciing  as  the  agent  of  M.  E.  Gandy^ 
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not  only  knew  that  the  stock;  including  the  male  in  ques- 
tion, was  ^oing  to  be  offered  at  public  sale,  but  he  actively 
engaged  in  inducing  the  public  to  attend  said  sale  and  be- 
come purchasers  of  said  property. 

In  this  connection  I  will  briefly  refer  to  another  ground 
upon  which  alone  the  judgment  would  probably  be  af- 
firmed. Sec.  11,  of  Chap.  82,  Compiled  Statutes,  provides 
as  follows : 

''  Every  sale  made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every  assignment 
of  goods  and  chattels,  by  way  of  mortgage  or  security,  or 
upon  any  condition  whatever,  unless  the  same  be  accom- 
panied by  an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of  the  things 
sold,  mortgaged,  or  assigned,  shall  be  presumed  to  be 
fraudulent  and  void,  as  against  the  creditors  of  the  vendor^ 
or  the  creditors  of  the  person  making  such  assignment,  or 
subsequent  purchasers  in  good  faith  ;  and  shall  be  conclu- 
sive evidence  of  fraud,  unless  it  shall  be  made  to  appear  on 
the  part  of  the  person  claiming  under  such  sale  or  assign- 
ment, that  the  same  was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditors  or  purchasers.^' 

By  the  above  provision  the  law  attaches  a  presumption 
of  fraud  to  the  mortgage  transaction  in  question,  in  favor 
of  the  defendant  in  error,  if  his  vendor,  Coleman,  who 
bought  the  mule  at  the  sale  was  a  purchaser  in  good  faith. 
There  was  evidence  which  warranted  the  jury  in  finding 
in  favor  of  the  good  faith  of  the  purchase.  There  was 
but  little  evidence  tending  to  remove  the  pi-esumption  of 
firaud  in  the  transaction  between  the  Gandys  and  Pool  as 
evidenced  by  the  chattel  mortgage;  and  while  I  will  not 
say  th$it  the  jury  might  not  have  been  satisfied  of  its  suffi- 
ciency for  that  purpose,  I  do  say  that  as  they  did  not  so 
find,  their  verdict  must  be  upheld. 

As  to  the  third  point,  that  '^the  court  erred  in  refusing 
to  set  aside  the  verdict 'on  account  of  the  misconduct  of « the 
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attorney  of  defendant  in  error,  in  bis  argaments  to  the 
jury  in  making  statements  outside  of  the  record  in  the  case, 
it  cannot  be  sustained.  I  presume  that  this  point  is  presented 
under  the  second  clause  of  section  31 4  of  the  code  of  the  enu- 
meration of  the  grounds  for  the  allowance  of  a  new  trial. 
The  language  of  the  clause  is:  '' Second,  Misconduct  of  the 
jury  or  prevailing  party."  The  corresponding  dause  of 
section  490  of  the  criminal  code,  which  is  devoted  to  the 
subject  of  new  trials  in  criminal  cases,  is  in  the  following 
language  :  "Second,  Misconduct  of  the  jury,  or  the  pros- 
ecuting attorney,  or  of  the  witnesses  for  the  state.''  I 
know  of  no  statute,  certainly  none  is  cited,  which  in  terms 
provides  for  the  granting  of  a  new  trial  for  misconduct  of 
the  attorney  of  the  prevailing  party.  Yet  undoubtedly,  a 
verdict  would  be  set  aside  and  a  new  trial  awarded  for  such 
misconduct  as  the  bribery  of  a  juror,  or  subornation  of 
perjury  in  a  witness,  by  whomsoever  committed,  in  the  in- 
terest of  the  prevailing  party;  but  I  do  not  think  that  the 
manner  of  conducting  a  trial  (by  counsel),  however  vicious, 
or  any  words  used  by  counsel  in  arguing  a  cause  to  a  court 
or  jury,  can  be  construed  to  be  misconduct  of  the  prevail- 
ing party  in  the  sense  of  the  clause  above  quoted  from  the 
civil  code.  And  yet  the  injured  party  in  such  cases  is  by  no 
means  without  a  remedy  if  he  is  mindful  of  his  rights  as 
the  cause  prbceeds. 

A  question  involving  the  principle  now  under  examina- 
tion was,  for  the  first  time  so  far  as  my  information  ex- 
tends, presented  to  this  court  in  the  case  of  Oropsey  v.  Aver- 
ill,  8  Neb.,  151.  The  opinion  of  the  court  was  unanimously 
concurred  in.  I  quote  the  eighth  clause  of  the  syllabus: 
^*  8.  One  ground  of  error  assigned  was  the  misconduct  of 
the  opposing  counsel  in  their  argument  to  the  jury,,  preju- 
dicial to  the  plaintiff  in  error.  But  it  was  not  shown  by 
the  record  that  they  were  called  to  order,  nor  that  the 
oourt  was  requested  to  confine  them  within  the  bounds  of 
l^itimate  discussion.     Hdd,  That  while  the  offense  com- 
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plained  of,  if  properly  presented,  would  be  good  ground 
for  a  reversal  of  the  judgment,  still,  as  the  record  does 
not  show  any  ruling  by  the  conrt  below  respecting  it,  there 
is  no  question  for  this  court  to  review." 

The  above  case  has  been  adhered  to  by  this  court,  with- 
out exception.  C,  8.  P.^M.  &  0.  R.  IL  v.  Lundstromy  16 
Neb,,  264.  Bradahaw  v.  The  StaUy  17  Id.,  147.  MoLain 
V.  The  StaJUy  18  Id.,  154. 

The  case  of  Cleveland  Paper  Co  «.  Banksy  16  Neb.,  20, 
constitutes  no  break  in  the  above  line  of  decisions.  A 
careful  examination  of  that  case  will  show  that  the  judg* 
ment  was  reversed  and  a  new  trial  awarded  for  misconduct 
of  the  prevailing  party,  and  that  this  misconduct  consisted 
in  the  persistent  effort,  by  one  of  the  attorneys  of  the  de- 
fendant in  error,  in  the  course  of  the  trial  in  the  court  be- 
low, to  prove  and  get  before  the  jury  the  alleged  fact,  that 
one  Smith,  the  secretary  of  the  company  of  which  defend- 
ant in  error  was  the  president,  had  embezzled  the  funds  of 
the  said  company.  It  is  true  the  opinion  recites  the  &ct 
that,  in  the  course  of  the  argument  of  the  cause  to  the  jury, 
one  of  the  counsel  for  the  defendant  in  error  used  the  fol- 
lowing language,  which  was  quite  outside  of  the  case: 
"The  history  of  Smith,  you  know;  they  told  you  directly 
after  those  goods  were  shipped,  Smith  went  away  with 
property  that  was  not  his  own."  But  it  also  appears  that 
"the  plaintiff's  attorneys  objected  to  the  use  of  this  lan- 
guage, and  the  court  restrained  the  attorney  from  making 
such  statement."  Certainly  this  could  not  have  been  held 
error.  As  an  individual  member  of  the  court,  I  doubt 
that  any  application,  motion,  or  proceeding,  made  or  sought 
to  be  made  by  counsel  in  open  court,  under  the  eye  and 
within  earshot  of  the  presiding  judge  and  opposing  coun- 
sel, can  be  held  to  be  misconduct  of  the  prevailing  party 
within  the  meaning  of  the  statute.  But  certainly,  in  a  case 
like  the  one  at  bar,  where  the  alleged  misconduct  consisted 
in  an  irrelevant  statement  by  counsel,  for  which  he  was 
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not  even  called  to  order  by  opposing  coonsel,  nor  the  atten- 
tion of  the  court  callal  to  it,  except  for  the  purpose  of  get- 
ting the  language  used  into  a  bill  of  exceptions,  no  error 
can  be  predicated  upon  it. 

As  to  the  fourth  error  assigned,  upon  a  careful  examina- 
tion of  the  bill  of  exceptions,  I  fail  to  find  any  &ct  to  which 
the  same  is  applicable. 

The  fifth  and  last  error  assigned  is,  that  ^' The  court  erred 
in  giving  the  instructions  asked  for  by  defendant  in  error/' 

This  assignment  is  not  urged  in  the  brief,  and  so  will  be 
regarded  as  abandoned. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  D.  F.  Osgood,  v. 
James  F.  Kinzeb. 

The  State  of  Nebraska,  ex  rel.  Sahxjel  Lichty,  v. 
M.  W.  Musselman  et  al. 

1.  Township  Organization.  The  qneetion  of  adopting  town- 
ship organ iasation  was  submitted  to  the  legal  Toters  of  B.  ooanty 
at  the  general  election  in  1883,  and  was  adopted  by  a  m^joritj 
of  the  legal  roters  of  said  county  roting  at  said  election,  bat  no 
organization  of  the  board  of  supervisors  has  yet  taken  place. 
ffddj  That  township  organization  is  in  force  in  B.  county,  to  be 
complete  upon  the  organization  of  the  board  of  supervisors  as 
provided  by  law. 

1L    :    DiscoNTiinJANCK.    An  election  to  discontinue  township 

organization,  unless  authorized  by  statute,  is  of  no  avail,  and 
votes  cast  thereat  are  nullities. 

8.    :    CHANGE  OP  COUNTY  GOVIBNMKNT.    In  a  oouuty  which 

has  adopted  township  oi^nization,  the  board  of  county  commis* 
sioners  continue  to  act  until  the  board  of  supervisors  has  met  and 
organized. 
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Original  actions  in  quo  warranto  and  mandamus, 

John  Saxony  laham  Reavia,  and  E.  W.  Thomas ,  for  re- 
lators. 

Frank  Martinj  for  respondents. 

Maxwell,  Ch.  J. 

Both  of  these  cases  involve  the  question  of  township  or- 
ganization in  Kichardson  county,  and  may  be  considered 
together.  It  appears  from  the  record  that  township  or- 
ganization was  adopted  in  said  county  by  a  majority  of  the 
legal  voters  voting  at  the  general  election  in  1883;  that 
township  officers  were  not  generally  elected  at  that  time, 
and  no  attempt  was  made  to  organize  the  board  of  super- 
visors; that  in  the  year  1884  the  question  of  discontinuing 
township  organization  was  submitted  to  the  electors  of  said 
county  at  the  general  election  and  was  adopted  by  a  small 
majority.  Since  that  time  supervisors  have  not  generally 
been  elected  in  the  several  townships,  and  there  is  now  no 
full  board,  the  business  of  the  county  during  all  the  time 
since  the  adoption  of  township  organization  having  been 
conducted  by  county  commissioners. 

The  first  question  presented  is  whether  or  not  township 
organization  is  now  in  force  in  Richardson  county. 

Section  2  of  the  act  relating  to  township  organization 
[Comp.  Stat.,  Ch.  18,  Art.  IV.],  provides  that:  "The 
county  commissioners,  on  petition  of  fifty  or  more  legal 
voters,  shall  cause  to  be  submitted  to  the  voters  of  the 
county  the  question  of  township  organization  under  this 
act,  by  ballot,  to  be  written  or  printed,  or  partly  written 
or  partly  printed, 'For  township  organization^  or  'Against 
township  organization,^  the  votes  to  be  canvassed  and  re- 
turned in  the  same  manner  as  votes  for  county  officers.^' 

Sec.  3  provides  that :  ''  If  it  shall  appear  by  the  returns  of 
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said  election  that  a  majority  of  the  legal  voters  voting  at 
said  election  are  for  township  organization,  then  the  county 
so  voting  for  its  adoption  shall  be  governed  by  and  sub- 
ject to  the  provisions  of  this  act  on  and  after  the  first  day 
of  the  meeting  of  the  county  supervisors  as  hereinafter 
provided/^ 

Sec.  5  provides  that:  "In  case  a  majority  of  the  legal 
votes  cast  at  said  election  shall  be  '  for  township  organiza- 
tion/ and  the  electors  have  chosen  supervisors  in  a  ma- 
jority of  the  precincts  of  the  county,  as  provided  in  the 
preceding  section,  there  shall  be  held  a  special  meeting  of 
the  newly  elected  county  board,  commencing  on  the  fifteenth 
day  after  such  election,  at  the  county  seat,  and  when  such 
board  shall  have  met  and  organized^  the  power  of  the  county 
commissioners  of  such  county  shall  cease  and  their  offices 
become  vacant.  .******  In  case  of  fail- 
ure to  elect  proper  town  officers  at  said  election,  then  such 
county  shall  not  be  governed  by  this  act  until  the  first 
Tuesday  in  January  following  the  next  general  election 
after  the  adoption  of  township  organization,^'  etc. 

There  are  other  provisions  in  the  statute  to  which  it  is  un- 
necessary to  refer. 

It  being  conceded  that  a  majority  of  the  legal  voters  of 
said  county,  voting  at  the  general  election  in  1883,  voted 
for  township  organization,  the  proposition  was  adopted,  and 
township  organization  is  now  in  force  in  Kichardson  county 
unless  it  was  discontinued  by  the  vote  of  1884. 

2.  It  is  admitted  that  there  was  no  authority  under  the 
statute  for  the  election  of  1884,  discontinuing  township 
organization.  An  election  to  be  valid  must  be  authorized 
by  statute.  If  it  is  not,  votes  cast  thereat  are  simply  nul- 
lities. Opinion  of  the  Judges  7  Mass.,  525.  Same,  15  Id., 
537.  Cooley  Const.  Lim.,  603.  State  v.  Ybttn^,  4  Iowa, 
561.  Barry  v.  Laneh,  5  Cold.,  588.  Dillon  on  Mun, 
Corp.,  §  136.  The  election  for  the  purpose  of  discontin- 
uing township  organization,  being  held  without  author- 
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itj  of  laW;  was  a  nullity,  and  township  organization  is  now 
in  force  in  Richardson  county. 

3.  At  what  time  will  township  government  supersede 
that  of  the  county  commissioners?  It  will  be  seen  that 
the  statute  provides  that  when  supervisors  have  been  cho- 
sen in  a  majority  of  the  precincts  of  the  county,  they  shall 
hold  a  special  meeting,  commencing  on  the  15th  day  after 
the  election  ;  and  when  such  board  shall  have  met  and  or- 
ganized, the  power  of  the  county  commissioners  shall 
cease ;  but  in  case  of  the  failure  to  elect  the  proper  town  offi- 
cers at  such  election,  then  the  county  shall  not  be  governed 
by  the  township  organization  law  until  the  first  Tuesday 
in  January  following  the  election.  In  case  of  the  failure 
to  organize  under  the  township  organization  law  at  either 
of  the  times  stated,  there  is  no  provision  that  township 
oi^nization  shall  thereupon  lapse,  or  be  affected  in  any 
manner,  except  that  the  county  commissioners  shall  con- 
tinue to  exercise  their  duties  until  the  organzation  of  the 
board  of  supervisors.  The  board  of  commissioners  of 
Richardson  county,  therefore,  is  the  legal  tribunal  for  the 
transaction  of  the  county  business  of  said  county,  and  will 
continue  to  be  such  until  superseded  by  a  board  of  super- 
visors. As  such  supervisors  may  be  elected  at  the  general 
election  in  November  next,  and  the  relief  which  the  plain^ 
tiffs  seek  be  obtained  by  such  election,  we  will  make  na 
order  in  the  premises. 

The  actions  are  hereby  dismissed. 

Judgment  accordingly. 
The  other  judges  concur. 


12 
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^  18?  Olive  J.  Hurste,  appellant,  v.  D.  W.  Hotalino, 

I  20    178  IMPLEADED  WITH  ChARLEB  V.  HuESTE   ET  AL.,  AP- 

PELLEES. 

1.  Attorney:  Appeaeance.  When  proceeding?  in  partition  were 
institnted  by  an  attorney  in  this  state,  who  receiyed  his  author- 
ity from  another  attorney  residing  in  another  state,  who  claimed 
to  have  been  employed  by  the  plaintiff,  but  which  aathority  she 
denied,  Held^  There  being  no  proof  of  knowledge  of  the  pend- 
ency of  the  proceedings  on  the  part  of  the  plaintiff,  or  proof  of 
authority  to  bring  the  action,  sale  under  the  partition  would  be 
set  aside. 

S.  Dower:  doweb  intebest  insufficient  to  authorize  par- 
tition. In  this  state  a  widow  is  entitled  to  dower,  or  the  use, 
during  her  natural  life,  of  one-third  part  of  all  the  lands  whereof 
her  husband  was  seized,  of  all  estate  of  inheritance  at  any  time 
during  the  marriage,  unless  she  is  lawfully  barred  thereof  A 
mere  dower  interest  is  not  sufficient  to  authorise  the  person  en* 
titled  thereto  to  institute  a  suit  in  partition  and  cause  the  estate 
of  the  heirs  to  be  sold. 

Appeal  from  Johnson  countj  district  court.  Heard 
below  before  Bkoady,  J. 

8.  P.  Datndaon,  for  appellant. 

An  attorney  cannot  prove  his  aathority  to  appear  for  a 
party  by  a  letter  from  a  third  party,  even  though  an  at- 
torney, asking  him  to  appear.  Wesihrooh  v.  Bloody  50 
Mich.,  443;  S.  C,  15  N.  W.  Rep.,  544.  The  burden  of 
proof  is  on  the  attorney  to  show  that  he  was  authorized 
to  appear.  State  Bank  ©.  Green,  8  Neb.,  307 ;  S.  C,  1 
N.  W.  Rep.,  210.  Where  a  plaintiff  has  not  authorized  the 
institution  of  a  suit,  the  entire  proceedings  are  void.  Jfo- 
Dowellv.  Gregory,  14  Neb.,  36;  S.  C,  14  N.  W.  Rep.,  899; 
Clark  V.  WilleU,  35  Cal.,  634,  539 ;  Frye  v.  Calhoun  C6., 
14  111.,  132 ;  Savery  v.  Sypher,  6  Wall.,  159. 


Appleget  &  Son,  for  appellee. 
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A  petition  purporting  to  have  been  signed  by  the  plain* 
tiff,  was  filed  in  the  district  court  of  Johnson  county,  in 
October,  1885,  in  which  it  is  alleged  that  on  the  first  day 
of  March,  1880,  one  A.  H.  Hurste  died,  seized  of  the 
northwest  quarter  of  section  tiyenty-four,  in  township  No. 
4,  range  10  east,  in  said  county,  and  left  as  his  only  heirs, 
his  widow,  the  plaintiff  herein ;  Charles  V.  Hurste,  aged 
12  years;  J.  B.  Hurste,  aged  9  years;  S.  S.  Hurste,  aged 
6  years;  and  A.  H.  Hurste,  aged  5  years,  his  children; 
that  he  died  intestate,  and  each  of  said  children  owns  the  un- 
divided one-fourth  of  said  land,  subject  only  to  the  plaintiff's 
dower  interest  therein ;  that  said  land  is  uncultivated,  and 
plaintiff  is  the  mother  of  said  children,  who  are  made  defend- 
ants ;  and  the  prayer  of  the  petition  is  that  plaintiff's  dower 
interest  in  said  lands  may  be  set  off  to  her,  and  if  the  same 
cannot  be  done  without  manifest  injury,  then  that  the  $aid 
lands  may  be  sold,  and  that  plaintiff  ^s  dower  interest  be 
found  by  the  court  and  assigned  her  in  cash ;  and  if,  in  the 
opinion  of  the  court,  the  same  cannot  be  done,  then  that 
this  court  will  order  that  so  much  of  the  proceeds  of  such 
sale  as  may  be  found  due  her  as  dower  be  placed  at  inter- 
est by  this  court,  and  the  proceeds  thereof  be  decreed  to  be 
her  interest  in  said  lands ;  and  for  such  other  and  further 
relief  as  in  the  opinion  of  the  court  may  be  just  and  equi- 
able. 

Afterwards,  C.  K.  Chamberlain,  having  been  appointed 
guardian  ad  litem  for  the  minor  defendants,  after  service 
was  made  on  them  by  publication,  filed  his  answer  and 
cross  petition  on  November  17,  1885,  in  which  he  admits 
the  substantial  allegations  of  the  petition,  and  prays  for 
judgment  confirming  the  shares  of  the  parties  herein  as 
aI>ove  set  forth,  and  partition  of  said  real  estate  according 
to  the  respective  rights  of  the  parties  therein;  or  if  the  same 
cannot  be  equitably  divided,  that  said  premises  may  be  sold 
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and  the  proceeds  thereof  be  divided  between  the  parties  so 
interested  according  to  their  respective  rights,  and  for  such 
other  and  further  relief  as  to  this  court  may  seem  just. 

Referees  were  appointed,  who  reported  that  the  land 
could  not  be  divided  without  great  prejudice  to  the  own- 
ers, and  the  court  being  satisfied  with  said  report,  caused 
an  order  to  be  entered  directing  the  referees  to  sell  the 
premises,  and  also  to  fix  the  terms  of  sale.  A  sale  of  said 
land  was  thereupon  made,  and  the  land  sold  to  the  defend* 
ant.  The  plaintiff  filed  a  motion  to  set  the  sale  aside,  and 
supported  the  same  by  the  following  affidavit : 

''  That  she  is  the  Olive  J.  Hurste  whose  name  has  been 
used  as  plaintiff  in  said  cause ;  that  she  never  employed  any 
one  to  institute  said  suit,  never  authorized  any  one  to  employ 
any  one  to  do  so ;  that  her  name  has  been  used  as  plaintiff  en- 
tirely without  her  knowledge  or  consent;  that  she  does  not 
want,  and  never  has  wanted,  her  dower  set  off  or  in  any  way 
taken  out  of  said  land ;  that  defendants  in  said  cause  are 
all  minors,  and  are  living  with  and  being  cared  for  by  her; 
that  she  does  not  need  the  proceeds  of  the  sale  of  the  land 
to  pay  for  the  care,  board,  clothing  or  education  of  said 
minors ;  that  it  will  be  best  for  the  interest  of  said  minors 
and  herself  to  retain  said  land  undivided ;  that  said  land  is 
worth  more  than  $2,000 ;  that  she  has  been  recently  offered 
that  sum  for  it ;  that  she  never  knew  said  suit  was  brought 
in  her  name  as  plaintiff  until  long  after  d^ree  had  been 
entered,  and  she  does  not  consent  to  be  bound  by  it  or  any 
of  the  proceedings  thereiii.^^ 

The  motion  to  set  aside  the  sale  was  overruled,  and  on 
motion  of  said  defendant — the  purchaser — ^the  sale  was 
confirmed.  The  attorney  who  instituted  the  proceedings 
in  this  state  was  employed  by  an  attorney  in  Pennsylvania, 
near  where  the  plaintiff  resides.  None  of  the  business 
was  transacted  directly  with  the  plaintiff,  and  there  is  no 
satisfactory  evidence  that  she  was  aware  that  the  proceed- 
ings in  question  were  pending.     Had  she  been  aware  of 
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the  pendeDcy  of  such  proceedings,  and  made  no  objection, 
it  would  now  be  too  late  to  object ;  but  the  proof  fails  to 
show  such  knowledge.  The  authority  of  the  attorney  in 
this  case  to  institute  proceedings  being  denied,  there  being 
no  su£Bcient  proof  either  of  employment  or  that  the  plain- 
tiff knew  of  the  pendency  of  the  action,  the  motion  to  set 
aside  the  sale  must  be  sustained. 

2.  In  the  argument  of  this  case  no  objection  was  made  to 
the  authority  of  the  plaintiff  to  bring  or  maintain  the  action. 
It  will  be  observed  that  the  petition  all^s  that  the  land 
ID  question  belongs  to  certain  heirs,  the  children  of  plain- 
tiff, and  is  *^  subject  only  to  the  plaintiff's  dower  interest 
therein.'^  The  prayer  is  "that  plaintiff's  dower  interest  in 
said  lands  may  be  set  off  to  her,  and  if  the  same  cannot  be 
done  without  manifest  injury,  then  that  said  lands  may  be 
sold  and  that  plaintiff's  dower  interest  be  found  by  the 
court  and  assigned  to  her  in  cash,"  etc. 

Sec.  1 ,  Chap.  28,  Comp.  St.,  provides  that:  "  The  widow 
of  every  deceased  person  shall  be  entitled  to  dower,  or  the 
use, during  her  natural  life, of  one-third  part  of  all  the  lands 
whereof  her  husband  was  seized,  of  all  estate  of  inheritance 
at  any  time  during  the  marriage,  unless  she  is  lawfully 
barred  thereof." 

Sec.  8  provides  the  manner  in  which  dower  may  be  as- 
6igned,  which  is  to  be  ^'  by  metes  and  bounds  when  it  can 
be  done  without  injury  to  the  whole  estate." 

Sec.  10  provides  that:-  "When  the  estate  out  of  which 
dower  is  to  be  assigned  consists  of  a  mill  or  other  tene- 
ments, which  cannot  be  divided  without  damage  to  the 
whole,  and  in  all  cases  where  the  estate  cannot  be  divided 
by  metes  and  bounds,  the  dower  may  be  assigned  of  the 
rents,  issues,  and  profits,  to  be  had  and  received  by  the 
widow  as  a  tenant  in  common  with  the  owners  of  the 
estate." 

Sec.  802  of  the  Code  provides  that :  "All  tenants  in  com- 
mon, or  joint  tenants  of  any  estate  in  land,  may  be  comi)elled 
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to  make  or  suffer  partition  of  such  estate  or  estates  in  the 
manner  hereinafter  provided." 

The  controlling  principle  in  partition^  therefore,  without 
regard  to  the  extent  or  quantity  of  the  interest,  is  that  the 
parties  shall  be  joint  tenants  or  tenants  in  common  of  an 
estate  in  the  land.  Subsequent  sections  of  the  statute  per- 
mit, if  they  do  not  require,  other  persons  having  particu- 
lar, qualified,  or  reversionary  interests,  such  as  a  tenant 
for  years,  in  dower,  or  persons  having  li.ens  on  the  land^ 
to  be  brought  in,  in  order  that  their  rights  may  be  deter- 
mined in  the  action.  Only  joint  tenants  or  tenants  in 
common  of  an  estate  in  the  land,  however,  can  institute  the 
proceedings. 

In  Woodsy.  CluUe,  1  Sandf.  Ch.,  201,  the  court,  in  speak* 
ing  of  tenants  for  years,  by  the  courtesy  or  in  dower,  per- 
sons entitled  in  reversion  or  remainder,  and  creditors  having 
liens,  says:  '^ These  may  be  made  parties  to  the  partition, 
but  there  appears  to  be  no  authority  for  their  instituting 
it,  unless  they  are  also  tenants  in  common  in  possession.'^ 

And  in  Coles  v.  Coles^  15  Johns.,  319,  the  right  of  a 
widow  to  proceed  under  the  statute  for  the  partition  of  lands 
to  have  her  dower  assigned  was  denied. 

A  tenant  in  dower  who  has  no  interest  in  the  land  itself, 
but  has  the  mere  ^'  use  during  her  natural  life  of  one-third 
part  of  all  the  lands  whereof  her  husband  was  seized,"  etc., 
would  appear  to  have  no  such  interest  in  the  land  itself  as 
to  cause  its  partition  and  sale.  The  principle  of  partition 
is  to  set  off  in  severalty  to  each  owner  such  portion  of 
the  estate  as  he  is  entitled  to,  and  a  sale  is  ordered  only 
where  such  division  cannot  be  made  without  serious  injuiy 
to  the  property.  But  one  who  has  no  estate  in  the  land  itself 
has  nothing  therein  to  be  apportioned  as  a  part  of  the  estates 
although,  where  partition  is  made  in  a  proper  case,  the  in- 
terest of  the  tenant  in  dower  and  other  persons  having  a 
claim  on  the  land  will  be  protected.  The  petition  fails  to 
show  any  right  of  the  plaintiff  to  institute  the  proceedings. 
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and  is  entirely  insufficient.    The  judgment  of  the  district 
ooart  is  reversed  and  the  case  dismissed. 

E£y£BS£D  AND  DISMISSED. 

The  other  judges  concur. 


Ebedebick  Waoneb,  plaintiff  in  ebbob,  y.  Henbt 

EVEBS,  DEFENDANT  IN  EBBOB. 

Beplevin :  chanos  of  yenub  :  afpbal.  Where  in  an  action  of 
replevin  before  a  justice  of  the  peace  the  defendant  filed  anafll- 
davit  for  a  change  of  venne,  but  failed  to  pay  the  costs  whioh 
had  accrued  prior  to  the  application  for  a  change,  vherenpon  it 
was  denied  and  a  trial  had  and  judgment  rendered  from  which 
he  appealed,  Hdd,  That  an  appeal  would  lie.  Cleghamv.  Water' 
16  Neb.,  225. 


Ebbob  to  the  distirict  court  for  Cass  county. 

Beeson  &  Sullivan^  for  plaintiff  in  error. 

E.  H.  Wooley^  for  defendant  in  error. 

Maxwell,  Ch.  J. 

On  the  16th  of  October,  1886,  the  defendant  herein 
brought  an  action  of  replevin  before  a  justice  of  the  peace  to 
recover  the  possession  of  a  cow.  On  the  20th  of  that  month 
the  plaintiff  herein  filed  an  affidavit  for  a  change  of  venue. 
He  failed,  however,  to  pay  the  costs  which  bad  accrued  be- 
fore the  change  was  sought,  and  the  motion  was  overruled. 
At  the  time  set  for  the  trial,  after  wailing  one  hour,  the  de- 
fendant below  (plaintiff  in  error)  not  appearing,  a  trial  was 
had  and  judgment  rendered  in  favor  of  the  plaintiff  below 
(defendant  in  error). 
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Thereafter,  on  Oct.  23d,  1 886,  defendant  below  filed  mo- 
tion as  follows : 

*'  In  Justice's  court,  before  G,  C.  Cleghom,  justice  of  the 
peace  of  Cass  county. 
^*  Henry  Evers, 

VB. 

Frederick  Wagner. 

"  I,  Frederick  Wagner,  defendant  in  the  above  entitled 
cause,  move  the  court  to  set  aside  the  judgment  in  this 
cause  for  the  following  reasons:  First,  because  the  same 
was  rendered  in  my  absence.  And  I  hereby  confess  judg- 
ment for  the  costs  awarded  against  me  in  said  action. 

"Frederick  Wagner, 
''Deft. 

"It  is  therefore  considered  by  me  that  the  plaintiff  recover 
from  the  defendant  the  sum  of  $12.10,  his  costs  in  said  ac- 
tion. The  judgment  is  conditionally  set  aside,  and  the  cause 
set  for  trial  on  the  2d  day  of  November,  1 885,  at  10-  o'clock, 
A.M.,  by  consent  of  the  defendant's  counsel  or  attorney." 

Then  follow  a  large  number  of  motions  and  affidavits, 
which  need  not  be  noticed  here,  as  all  alleged  errors  subse- 
quent to  the  judgment  were  waived. 

On  the  31st  of  October,  1885,  Wagner  filed  a  bond  in 
due  form  with  the  justice  for  an  appeal  to  the  district  court, 
which  bond  was  duly  approved.  The  transcript  was  then 
duly  filed  in  the  district  court,  when,  on  motion  of  the  plain- 
tiff below,  Evers,  the  appeal  was  dismissed,  "  for  the  rea- 
son that  the  judgment  recovered  by  this  plaintiff  against 
the  defendant  .in  justice's  court  was  rendered  by  default." 

There  is  but  a  single  question  presented,  viz.:  Was  the 
appeal  improperly  dismissed  ?  This  case,  so  far  as  the  ap- 
pearance of  the  defendant  below  is  concerned,  is  similar  to 
that  of  Cleghom  v.  Waterman^  16  Neb.,  226,  where  it  was 
held  by  a  majority  of  the  court  that  the  defendant  had  the 
right  to  appeal.  That  case  must  be  held  to  be  conclusive  in 
this.     The  defendant  had  appeared  in  the  action  and  was 
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DOt  entitled  to  open  the  judgment  because  it  was  rendered 
in  his  absence.     He  therefore  had  the  right  to  appeal. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Bevebsed  and  remanded. 

The  other  judges  concur. 


Bridges  &  White,  appeixbes,  v.  Otto  Bidwell  et 


1.  Conveyance  by  Father  to  Son:  tbusts.  Where  a  father 
had  oertain  real  estate  conveyed  to  his  minor  son  without  con- 
sideration, and  received  a  note  secured  hy  mortgage  on  said  real 
estate  from  said  son,  which  note  and  mortgage  he  afterwards  as- 
signed as  collateral  security  for  a  deht,  the  son  as  against  credi- 
tors of  the  father  is  a  mere  trustee  of  such  property  and  cannot 
plead  his  minority  to  defeat  the  mortgage. 

%  Principal  and  Agent.  An  agent  who  purchases  property 
without  disclosing  the  name  of  his  principal  is  personally  liahle. 

3.  Mortgage:     assignment:     convetance  bt   mortoagob. 

Where  a  mortgage  upon  oertain  real  estate  was  duly  executed 
and  recorded,  and  afterwards  assigned,  but  the  assignment  not 
recorded,  a  subsequent  deed  by  the  mortgagor  and  mortgagee 
will  not  discharge  the  mortgage  in  the  hands  of  a  bona  fide 
holder,  the  mortgage  remaining  on  the  record  unsatisfied. 

4.  Duress.    Hddj  That  the  proof  fails  to  show  duress  or  that  the 

real  estate  was  purchased  with  the  money  of  the  wife. 

Appeal  from  Johnson  county  district  court.     Broady, 
J. 

Appelget  &  Son  and  8.  P.  Davidson,  for  apjiellants. 

A  gift  by  a  debtor  to  his  son,  prior  to  insolvency,  is  not 
fraudulent  as  to  subsequent  creditors.     Hindis  Lessee  v. 
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Longworihj  11  Wheat.,  200.  Sexton  v.  Wheaton^  8  Wheat., 
229.  It  will  be  considered  as  an  advancement.  Vamant 
V.  Davie&y  6  Ohio  St.,  52. 

Field  &  Harrison,  for  appellees. 

Infancy  cannot  be  used  as  a  protection  for  fraad.  Tjler^ 
Inf.  &  Gov.,  p.  140,  §  94.  EUioU  v,  l&m,  10  Ala.,  848, 
353. 

Maxwell,  Ch.  J. 

This  is  an  action  to  foreclose  a  mortgage  on  real  estate. 
The  plaintiffs  all^  in  their  petition  that  Otto  Bidwell  and 
Clara  Bidwell  are  partners  under  the  name  of  Bidwell  & 
Brother;  'that  Henry  E.  Bidwell  and  Mary  Bidwell  are  the 
&ther  and  mother  of  said  Clara  and  Otto  Bidwell ;  that 
during  and  prior  to  the  year  1884,  Bidwell  Bro.  carried 
on  business  in  Sterling,  Nebraska. 

On  October  1st  Bidwell  &  Bro.  were  indebted  to  Bridges 
&  White  for  flour  furnished  in  the  sum  of  $1,121.13,  and 
on  said  day  executed  and  delivered  to  Bridges  &  White 
their  promissory  note  for  said  sum,  due  in  ninety  days  from 
date,  signed  Bidwell  &  Bro. 

At  the  same  time,  as  collateral  security  for  said  note  o£ 
$1,121.13,  said  Bidwell  &  Bro.  endorsed  and  transferred  to 
Bridges  &  White  a  note  of  $2,600,  executed  by  Otto  Bid- 
well  to  Henry  E.  Bidwell,  and  secured  by  a  real  estate  mort- 
gage on  the  west  one-half  of  lot  five  in  block  fourteen  in  the 
town  of  Sterling,  Neb.,  and  assigned  to  Bridges  &  White 
the  said  mortgage.     Said  mortgage  was  duly  recorded. 

On  April  15,  1885,  Henry  E.  Bidwell  paid  Bridges  <fc 
White  $287.28,  which  sum  was  endorsed  as  paid  on  said 
note  of  $1,121.13. 

The  said  Bidwell  &  Bro.,  failing  to  pay  the  balance  due 
upon  their  note  of  $1,121.18,  the  plaintiffs  demanded  pay- 
ment of   the  interest  due  upon  their  collateral  note  and 
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mortgage  of  $2,500  when  the  same  became  due,  and  pay- 
ment was  refused.  By  the  terms  of  said  mortgage  the  whole 
sum  of  said  mortgage  became  due  and  payable.  This  ac- 
tion was  brought  to  foreclose  the  said  collateral  mortgage. 
The  said  Otto  Bidwell  being  a  minor,  the  plaintiffs  asked 
for  a  guardian  ad  litem  to  be  appointed  by  the  court,  and 
the  court  appointed  A.  M.  Appelget  such  guardian. 

The  defendant,  Nicholas  F.  Hitchcock,  procured  irom 
the  Bidwells,  Henry  £.,  Mary,  Clara,  and  Otto,  a  deed  to 
the  premises  above  mortgaged  long  after  the  execution  and 
recording  of  said  mortgages  and  claims  to  hold  said  premises 
as  against  said  mortgage.  The  plaintiff  asks  for  a  decree 
of  foreclosure  against  said  premises  for  the  balance  due 
upon  their  note,  and  setting  aside  the  claim  of  Hitchcock 
as  to  them. 

On  the  28d  day  of  November,  1886,  the  defendant,  Otto 
Bidwell,  by  his  guardian  ad  lUem^  filed  his  answer  and  cross 
bill,  stating'  that  at  the  time  of  the  execution  of  the  said 
notes  and  mortgages  set  forth  in  the  petition  of  the  plain- 
tiff the  said  Otto  Bidwell  was  and  still  is  an  infant  under 
the  age  of  twenty-one  years,  that  in  1884  he  was  eighteen 
years  of  age. 

That  on  the  27th  day  of  March,  1885,  he,  being  the 
owner  of  the  premises  described  in  mortgage  in  plaintiff^s 
petition,  executed  and  delivered  to  N.  F.  Hitchcock  his 
deed  to  said  premises;  that  at  said  time  the  said  Otto  Bid- 
well  was  an  infant;  that  repeatedly  since  the  execution  of 
said  deed  he  has  renounced,  rescinded,  and  disaffirmed  the 
said  contract  created  by  said  deed,  and  now  again  revokes 
and  disaffirms  the  same. 

The  said  Otto  Bidwell  asks  that  the  note  and  mortgage 
of  the  plaintiffs  be  declared  null  and  void,  and  that  the 
deed  to  said  Hitchcock  be  set  aside  and  cancelled  as  null 
and  void,  and  that  he  recover  costs. 

On  the  30th  day  of  November,  1885,  the  plaintiffs  filed 
their  reply  and  answer  to  cross-petition  of  Otto  Bidwell,  by 
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hiB  guardian  ad  litem^  setting  forth  that  they  admit  said 
Otto  Bidwell  was  an  infant  at  the  time  of  the  execution  of 
said  notes  and  mortgage* 

That  plaintifis  for  the  past  three  years  have  been  engaged 
in  the  manufacture  and  sale  of  flour  and  feed,  and  doing  a 
general  milling  business  in  the  state  of  Nebraska.  Between 
the  Ist  day  of  April,  1884,  and  the  Ist  day  of  October, 
1884,  these  plaintifis  sold  and  delivered  to  Henry  E.  Bid- 
well,  defendant,  goods  and  merchandise  to  the  amount  of 
$1^700.  The  terms  of  sale  of  all  the  goods  delivered  to 
said  Bidwell  were  cash  at  thirty  days  from  delivery.  The 
defendant,  Henry  £•  Bidwell,  failed  to  meet  his  payments 
as  agreed,  so  that  upon  Oct.  1st,  1884»  he  was  indebted  to 
to  these  plaintifi^s  in  the  sum  of  $1,112.18.  Plaintifis  de- 
manded payment  of  said  sum  from  Henry  E.  Bidwell,  who 
informed  plaintifis  that  he  could  not  pay  at  that  time,  but 
would  give  the  plaintifis  ample  and  good  security  in  con- 
sideration of  the  plaintifis  giving  said  Bidwell  an  extension 
for  ninety  days.  Plaintifis  agreed  to  the  extension  for  the 
consideration  of  obtaining  good  security  for  their  debt. 

Defendant  Henry  E.  Bidwell  then  made  and  executed 
the  note  for  $1,121.13  set  forth  in  plaintifis'  petition,  and 
delivered  the  same  to  these  plaintifis.  Said  Henry  E.  Bid- 
well  at  this  same  time  delivered  to  the  plaintifis  the  note 
of  $2,500,  executed  by  Otto  Bidwell  to  said  Henry  E.  Bid- 
well,  and  the  mortgage  given  to  secure  said  $2,500  note,  the 
note  and  mortgage  being  fully  set  forth  in  plaintifis'  peti- 
tion. Said  $2,'50O  note  and  mortgage  was  given  by  said 
Henry  E.  Bidwell  as  security  for  the  payment  of  the 
$1,121.13  note  above  mentioned.  Said  note  of  $1,121.18 
becoming  due,  these  plaintifis  demanded  payment  from 
Henry  E.  Bidwell,  who  gave  to  said  plaintifis  a  written 
order  directed  to  one  Thomas  Lowrey  to  pay  any  sum  of 
money  that  might  be  due  and  owing  the  said  Henry  E. 
Bidwell  upon  a  certain  corn  contract.  Said  Lowrey  ac- 
cepted said  order  and  paid  to  said  plaintifis,  to  apply  upon 
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their  said  note,  the  sum  of  $287.28,  which  amoant  was  en- 
dorsed upon  said  note.  Plaintiffs  still  demanding  payment 
firom  the  said  Henry  E.  fiidwell'  of  the  balance  due  upon 
said  note,  were  informed  by  Henry  E.  Bid  well  that  the 
Bidwell  Bro.  whose  signature  was  attached  to  said  note, 
and  which  said  signature  was  made  by  the  said  Henry  E. 
Bidwell,  was  the  signature  of  a  firm  composed  of  his  son 
and  daughter. 

Upon  the  maturing  of  the  interest  due  upon  the  $2,600 
note  and  mortgage,  the  plainti£&  demanded  payment  at  the 
place  of  payment,  and  the  same  was  refused.  The  said 
Henry  E.  Bidwell  then  informed  the  plaintiffs  that  said , 
$2,500  note  and  mortgage  were  of  no  value,  as  the  same  had 
been  given  by  his  son  when  a  minor. 

Plaintiffs  allege  that  Henry  E.  Bidwell  purchased  from 
one  A.  8.  Ellis  the  premises  mentioned  in  the  said  mort* 
gage,  and  that  the  said  Henry  E.  Bidwell  paid  the  full 
consideration  to  said  Ellis  for  said  property,  and  caused 
the  said  Ellis  to  execute  a  deed  to  his  son.  Otto  Bidwell^ 
for  the  sole  and  only  purpose  of  placing  said  property  out 
of  the  reach  of  the  creditors  of  himself,  and  for  the  purpose 
of  hindering  and  delaying  his  creditors  in  the  collection  of 
their  just  claims.  The  said  Otto  Bidwell  never  paid  any 
part  of  the  consideration  for  said  premises,  and  never  had 
any  further  or  other  interest  in  said  premises,  except  the 
naked  title  as  above  set  forth  placed  in  his  name  by  his 
father  for  the  purpose  already  mentioned ;  that  the  defend- 
ant Hitchcock  took  his  deed  to  said  premises  with  a  full 
knowledge  of  all  the  above  facts. 

The  said  Henry  E.  Bidwell  caused  his  son,  Otto  Bid- 
well,  to  execute  the  $2,600  note  and  mortgage  on  the 
property,  really  owned  by  said  Henry  E.  Bidwell,  and 
Henry  E.  Bidwell  assigned  said  note  and  mortgage  to  se- 
cure a  just  debt  due  the  plaintiffs  from  said  Henry  E. 
Bidwell.  Plaintiffs  ask  that  the  court  will  decree  that  said 
Otto  Bidwell  holds  said  premises  in  trust  for  the  creditors 
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of  Henry  E.  Bidwell.  That  said  Henry  E.  Bidwell  is 
the  real  oNvner^  and  that  plaintiffs  have  a  first  lien  upon 
said  premises,  by  virtue  of  their  mortgage  and  facts  above 
set  forth,  for  the  full  amount  of  their  claim,  with  costs  and 
interest." 

Afterwards,  and  on  January  19,  1886,  the  defendant 
Hitchcock  filed  his  answer  and  cross-petition,  setting  forth 
"  that  one  A.  S.  Ellis  was  the  original  owner  of  the  prem- 
ises described  in  the  petition  of  plaintiff,  and  for  full  value 
sold  the  same  to  Henry  E.  Bidwell  and  Mary  Bidwell, 
and  at  their  request  conveyed  said  premises  to  Otto  Bid- 
.  well.  Afterwards,  and  on  March  27,  1885,  Henry  K 
Bidwell,  Mary  Bidwell,  Otto  Bidwell,  and  Clara  Bidwell 
conveyed  said  premises  for  full  value  to  this  defendant  N. 
F.  Hitchcock,  by  a  good  and  sufiScient  warranty  deed, 
covenanting  that  said  premises  were  free  and  clear  of  all 
incumbrances,  and  said  deed  was  thereby  filed  for  record, 
March  30, 1 885."  Defendant  further  answers, ''  That  at  the 
time  of  said  conveyance  to  Otto  Bidwell  he  did  not  know 
that  said  conveyance  was  made  to  him  for  fraudulent  pur- 
poses, and  his  conveyance  to  this  defendant  was  for  full 
value  and  in  good  faith.  This  defendant  avers  the  fact  to 
foe  that  said  conveyance  to  Otto  Bidwell  was  made  to  de- 
fraud the  creditors  of  Henry  E.  Bidwell,  and  that  at  the 
date  of  the  conveyance  of  said  Henry  E.  Bidwell  and  oth- 
ers to  this  defendant,  the  said  Henry  E.  Bidwell  was  the 
true  owner  of  said  premises.  The  said  Hitchcock  further 
avers  that  at  the  time  of  the  execution  of  the  notes  and 
mortgages  to  the  plaintiffs,  the  said  Otto  Bidwell  was  an 
infant,  and  has  repeatedly  disaffirmed  said  acts,  and  the  same 
are  void,  and  that  the  debts  for  which  said  mortgage  was 
given  have  been  fully  paid.  Defendant  asks  that  the  said 
mortgage  be  declared  invalid,  and  the  cloud  upon  the  title 
to  said  premises  caused  by  the  said  mortgage  be  removed, 
and  for  costs." 

Afterwards  the  plaintifi^.  Bridges  &  White,  filed  their 
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reply  and  answer  to  the  above  answer  and  cross-petition  of 
N.  F.  Hitohcock,  which  need  not  be  noticed. 

To  this  answer  of  the  plaintiffs  to  defendant  Hitch- 
cock's cross-petition,  the  said  Hitchcock  files  a  general  de- 
nial as  a  reply ;  and  to  the  answer  and  cross-petition  of  de- 
fendant Hitchcock,  the  defendant  Otto  Bidwell  by  his 
guardian  answers,  admitting  the  execution  of  deed  to 
Hitchcock ;  alleges  that  at  said  time  the  defendant,  Otto 
Bidwell,  was  an  infant,  and  disaffirms  said  act;  alleges 
that  said  deecl  was  made  under  duress  and  without  consid- 
eration; denies  that  said  property  was  purchased  with 
moneys  belonging  to  Henry  E.  Bidwell,  and  alleges  the 
facts  to  be  that  the  mother  of  deiiendant  furnished  said 
money. 

Afterwards  Hitchcock  replied  to  the  above  answer,  de- 
nying each  and  every  allegation  therein  contained. 

On  the  trial  of  the  cause  Charles  C.  White  testified: 
Am. one  of  the  firm  6f  Bridges  &  White,  doing  milling 
business;  became  acquainted  with  Henry  E.  Bidwell, 
March,  1884,  and  the  rest  of  the  family  afterwards;  re- 
ceived note  of  $1,121.13,  signed  Bidwell  &  Bro.,  from 
Henry  E.  Bidwell,  who  signed  the  note  himself.  This 
note  was  given  for  a  balance  due  us  for  flour.  I  received 
at  the  same  time  the  note  of  Otto  Bidwell  to  Henry  E. 
Bidwell  for  $2,600  and  the  mortgage  given  to  secure  the 
same.  Henry  E.  Bidwell  endorsed  the  note  and  assigned ' 
the  mortgage  to  Bridges  &  White,  signing  the  firm  name 
of  Bidwell  &  Bro.  The  $2,600  note  and  mortgage  were 
given  as  collateral  security  for  the  note  $1,121.18  given  for 
flour;  we  received  upon  the  $1,121.13  note  $287.23,  April 
16,  1886;  the  balance  of  said  note  is  due  and  unpaid. 
This  payment  was  made  by  Henry  E.  Bidwell,  who  had 
sold  corn  to  Thomas  W.  Lowrey,  of -Lincoln.  He  gave 
us  an  order  on  said  Lowrey  for  any  sum  that  might  be  due 
him  upon  said  corn  contract,  and  upon  this  order  Lowrey 
paid  us  the  sum  of  $287.28.    Our  first  dealings  with  Henry 
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E.  Bidwell,  or  with  BidweU  &  Bro.,  was  the  shipment  of 
car  of  flour,  April  21, 1884.  We  received  the  order  about 
two  weeks  prior  thereto.  During  all  our  transactions  the 
correspondence  was  carried  on,  on  the  part  of  the  Bid  wells, 
bj  Henry  E.  BidweU.  He  signed  the  firm  name  of  Bid- 
well  &  Bro.  I  visited  Sterling,  sold  flour,  and  in  all  my 
talks  I  met  no  one  but  Henry  E.  BidweU.  In  all  the 
selling  of  merchandise  I  never  had  a  suspicion  but  that  the 
BidweU  with  whom  I  conversed  was  one  of  the  brothers. 
He  did  all  the  business,  signed  the  firm  name,  made  every 
'  signature  that  was  made.  I  had  no  business  with  any  one 
else.  Afterwards  I  learned  he  claimed  not  to  belong  to 
the  firm. 

Plaintiffs  offered  in  evidence  exhibit  ^' A,''  being  note 
from  Bidwell  &  Bro.  to  Bridges  &  White,  given  for  mer- 
chandise, for  the  sum  of  $1,121.18,  dated  October  1, 1884, 
payBble  ninety  days  after  date,  upon  which  appeared  an 
bdorsement  of  $287.28.  Also  exhibit  '*  B,"  being  note  for 
$2,600,  from  Otto  Bidwell  to  Henry  E.  Bidwell,  dated 
Sterling,  Neb.,  April  14,  1884,  and  payable  on  or  before 
five  years  from  date,  interest  payable  annually  at  Tate  of 
ten  per  cent  per  annum,  payable  at  bank  of  Sterling,  Ster- 
ling, Nebraska,  note  endorsed  Henry  E.  Bidwell.  This 
note  was  given  &s  collateral  security  for  the  note  of 
$1,121.13.  Also  exhibit  ^^C,"  being  mortgage  on  west 
half  lot  five  in  block  fourteen,  town  of  Sterling,  Nebraska, 
from  Otto  Bidwell  to  tienry  E.  Bidwell,  given  to  secure 
the  $2,500  note  above  set  forth  and  mortgage,  dated  April 
14,  1884,  assigned  May  18,  1884,  from  Henry  E.  Bidwell 
to  bank  of  Sterling ;  May  21, 1884,  from  bank  of  Sterling 
to  Bidwell  &  Bro.,  and  October  1,  1884,  from  Bidwell  & 
Bro.  to  Bridges  &  White. 

He  also  testified  that  he  demanded  payment  of  the  inter- 
est due  upon  said  collateral  note  and  mortgage  at  place  of 
payment  when  the  same  became  due,  and  payment  was  re- 
fused. 
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PlaiDtifis  offered  abstract  showing  title  to  premises  set 
forth  in  his  petition. 

L.  A.  Varner  testified :  Have  been  engaged  in  law  busi- 
ness at  Sterling  for  four  years ;  Henry  E.  Bidwell  and  Otto* 
Bidwell  and  A.  S.  Ellis  drew  a  contract  between  Ellis  and 
Henry  E.  Bidwell.  [Plaintiff  showed  loss  of  contract.} 
Contract  was  for  purchase  by  Henry  E.  Bidwell  from  Ellis 
of  premises  in  dispute.  Henry  E.  Bidwell  employed  me 
to  write  contract;  Otto  Bidwell  was  not  present;  I  had 
never  met  him  at  that  time.  Contract  provided  for  the 
execution  of  a  deed  from  Ellis  to  Henry  E.  Bidwell  upon 
certain  payments  being  made  by  Henry  E.  Bidwell.  At 
the  time  Henry  E.  Bidwell  and  A.  S.  Ellis  came  to  have 
deed  made  to  this  property,  Henry  £.  Bidwell  said  to  me 
that  I  might  make  the  deed  out  to  Otto's  name — be  called 
him  Otty — said  he  was  going  to  let  him  have  the  property,, 
said  it  was  all  satisfactory  to  Ellis.  Ellis  was  there  and 
said^  all  right,  he  did  not  care  who  he  made  the  deed  to.  I 
executed  the  deed  and  it  was  by  their  request — Henry  E. 
Bidwell  and  A.  S.  Ellis'  request ;  lefl  it  in  the  Johnson 
county  bank  until  Henry  E.  Bidwell  should  pay  off  this 
claim,  whatever  balance  that  was  due,  and  then  the  deed 
was  to  be  delivered.    Otto  was  not  present. 

N.  F.  Hitchcock  testified :  I  am  a  defendant  and  pro- 
prietor of  the  Johnson  county  bank.  At  the  time  Bidwell 
purchased  this  property,  I  held  a  mortgage  on  it  for  $960, 
which  Bidwell  assumed.  Shortly  after  the  purchase  of  this 
property  firom  Ellis,  the  deed  was  executed  and  papers 
brought  into  the  bank  by  Ellis  and  Bidwell  and  left  with 
me,  with  the  instructions  to  deliver  the  deed  to  Mr.  Bid- 
well  when  Bidwell  paid  the  mortgage  that  was  due,  and 
also  the  $1,800  for  Mr.  Ellis,  the  balance  that  was  yet  due 
Ellis.  When  I  say  Bidwell  I  mean  Henry  E.;  the  boy's 
name  is  Otto  and  the  girl's  name  is  Clara.  Some  time  in 
May  thereaft;er  Mr.  Bidwell  paid,  or  I  gave  him  credit  &s 
having  paid,  the  $960  mortgage,  being  the  mortgage  Bid- 
well  assumed  from  Ellis  to  me. 
13 
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Soon  after,  Ellis  wrote  for  his  money,  and  Bidwell  came 
to  me  and  said  he  was  soon  to  ship  his  cattle,  and  asked 
me  to  pay  Ellis  what  he  required,  as  the  cattle  would  be 
shipped  in  my  name.  I  did  pay  Ellis,  and  delivered  to 
Bidwell  his  deed  and  gave  him  a  release  of  the  mortgage 
he  had  assumed  to  the  Johnson  county  bank.  Upon  re- 
ceiving the  returns  of  the  cattle,  I  charged  the  amount  so 
paid  to  Henry  E.  Bidwell,  and  retained  the  money  from 
proceeds  of  cattle  of  Henry  E.  Bidwell. 

The  deed  executed  by  Mary  E.  Bidwell,  Henry  E.  Bid- 
well,  Otto  Bidwell,  and  Clara  Bidwell  to  defendant  Hitch- 
cock for  the  real  estate  controversy  is  dated  March  27th, 
1885,  and  was  filed  for  record  March  30th  of  that  year. 
On  the  trial  of  the  cause  the  court  below  rendered  a  decree 
of  foreclosure  for  the  sum  of  $985.28  in  favor  of  the  plain- 
tifis,  and,  subject  to  said  decree,  judgment  in  favor  of  Hitch- 
cock for  the  premises  in  question. 

The  finst  question  for  determination  is  the  validity  o^  the 
note  and  mortgage  executed  by  Otto  Bidwell  to  Henry  E. 
Bidwell. 

It  is  apparent  that  Otto  Bidwell  paid  nothing  whatever 
for  the  property,  and  as  against  creditors  of  Henry  E.  Bid- 
well  held  it  as  a  naked  trustee.  Henry  E.  Bidwell  had 
the  property  placed  in  the  name  of  his  minor  son.  He 
then  took  a  mortgage  on  such  property  from  his  son,  and 
himself  gave  such  mortgage  as  collateral  security  for  the 
amount  due  the  plaintiffs.  The  property  in  fact  belonged 
to  Henry  E.  Bidwell,  though  held  by  another,  and  a  mere 
power  to  convey  real  estate  js  not  regarded  in  law  as  aeon- 
tract;  therefore  it  is  not  necessary  that  the  donee  of  the 
power  should  be  capable  of  contracting.  Weiabrod  v.  The 
a  &  N.  W.  By.  Co.,  18  Wis.,  35.  McMuriry  v.  Brown, 
6  Neb.,  368.  Otto  Bidwell  being  a  mere  trustee  of  the 
legal  title  to  the  property  in  question,  could  convey  the 
same  in  execution  of  the  trust,  and,  having  done  so,  neither 
he  nor  his  father  can  plead  his  infancy  to  invalidate  the 
deed. 
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2.  The  name  of  the  purported  firm,  it  appears,  was  Bid- 
well  &  Brother,  although,  if  the  testimony  of  Henry  E. 
Bidwell  is  to  be  believed,  the  firm  consisted  of  his  minor 
son  and  a  daughter.  Henry  E.  Bidwell  transacted  all  the 
business,  and  evidently  intended  creditors  to  understand 
that  himself  and  a  brother  not  present  constituted  the  firm. 
If  he  was  acting  merely  as  agent  of  his  minor  son  and  his 
daughter  he  should  have  so  informed  parties  of  whom  he 
desired  to  purchase  goods.  Good  faith  and  fair  dealing 
require  a  party  who  does  not  intend  to  render  himself  per- 
sonally  liable  by  a  purchase  that  he  shall  inform  his  ven- 
dor from  whom  he  is  purchasing.  An  agent  is  liable  if  he 
conceals  his  character  as  agent.  FranUyn  v.  Lamondf  4  C. 
B.,  637.  Evans  v.  Evans,  3  A.  &  E.,  132.  Thompson  v. 
Davenport,  9  B.  &  C,  78.  Owen  v.  Gooch,  2  Esp.,  667. 
Raymond  v.  Pro.  of  C.  &  E.  Mills,  2  Met.,  319.  Winsor 
e.  Griggs,  5  Cush.,  210.  Tainior  v.  Prendergast,  3  Hill, 
72.  And  the  same  rule  prevails  where  he  so  conducts  the 
business  as  to  render  his  principal  inaccessible  or  irre- 
sponsible. Fenn  v.  Harrison,  8  T.  R.,  761.  Savage  v. 
Rix,  9  N.  H.,  263.  Sydnor  v.  Hurd,  8  Tex.,  98.  Keener 
r.  Harrod,  2  Md.,  63.  These  principles  were  applied  to  a 
member  of  an  alleged  corporation  in  Abbott  v,  Omaha 
Smelting  Co.,  4  Neb.,  416.  Henry  E.  Bidwell,  therefore, 
in  failing  to  disclose  the  names  of  his  alleged  principals, 
rendered  himself  personally  liable  for  contracts  made  by 
him. 

3.  The  priority  of  the  mortgage  over  the  deed  to  Hitch- 
cock.- The  mortgage  in  question  had  been  executed  and 
recorded  nearly  a  year  before  Mr.  Hitchcock  received  his 
deed.  The  mortgage  was  still  on  record  and  unsatisfied. 
Of  this  the  record  contained  full  notice  to  all  parties.  Mr. 
Hitchcock  claims  that  he  had  no  notice  of  the  assignment. 
This  may  be  true,  and  still  the  plaintiffs'  equities  will  be 
superior  to  his,  and  with  the  mortgage  unsatisfied  on  the 
record  he  could  not,  as  against  innocent  third  parties,  take 
the  property  divested  of  the  lien. 
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4.  We  find  no  such  duress  in  the  execution  of  the  deed 
as  would  justify  a  court  in  setting  it  aside. 

5.  That  the  purchase  money  of-  the  house  was  derived 
from  the  estate  of  the  wife.  This  may  be  so,  but  the  court 
below  must  have  found  against  the  claim^  and  under  the 
circumstances  disclosed  by  the  testimony  we  cannot  say 
that  the  finding  is  erroneous.  There  is  no  error  in  the 
record,  and  the  judgment  is  affirmed. 

Judgment  afetbmed. 
The  other  judges  concur. 


so  100 

25  4se 

80  190 

48  4001 


Abuah  Richardson,  appellant,  v.  Ira  D.  Pratt 
bt  al.,  appellees. 

1.  School  Lands:   oontbaci  of  sale:  fobfeitubb:  noticb 

One  B.  parchased  oertaiii  school  lands  in  1869,  paying  one-tenth 
of  the  parchase  price  and  interest  to  the  following  Janoaiy. 
In  1870  he  sold  and  assigned  the  receipt  or  certificate.  The  in- 
terest was  paid  on  the  land  for  the  years  1870  and  1671.  Befaol  t 
having  heen  made  in  the  payment  of  the  interest  for  the  years 
1872, 1873, 1874,  and  1875,  the  treasurer  of  Otoe  oonnty,  in  which 
the  land  is  situated,  caused  a  notice  to  be  published  in  a  news- 
paper of  that  county,  setting  forth  the  facts  of  such  delinquenoyy 
and  requiring  the  removal  thereof  by  the  fhlfiUment  of  the  cove- 
nant, etc.,  within  thirty  days.  Held,  The  purchaser  being  ab- 
sent from  the  state,  that  such  notice  was  sufficient.  8iai$  v, 
Seatt,  17  Neb.,  686. 

2.      :  FAILXTBB  TO  MAKE  PAYMENTS  OF  INTEREST.      While  the 

fiulure  to  pay  the  interest  on  school  land  oontcacts  on  the  day 
it  becomes  due  does  not  work  a  forfeiture  of  the  contract^  7et 
the  law  requires  good  faith  on  the  part  of  the  purchaser,  and  a 
failure  to  pay  such  interest  within  the  time  required  by  statute^ 
after  notice  of  such  delinquency,  will  bar  the  rights  of  the  party. 

Appeal  from  the  district  court  of  Ot9e  coontj.    Tried 
below  before  Hatwaed,  J. 
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Edwin  F.  Warren^  for  appellant. 

jD.  T.  HaydeUy  for  appellees. 

Maxwell,  Ch.  J. 

The  plaintiiF  filed  his  petition  in  the  district  court  of  Otoe 
county,  wherein  he  alleges — 

1.  That  on  the  24th  day  of  June,  1869,  one  G.  R. 
Swallow  purchased  at  a  public  sale  of  school  lands  of  Otoe 
county,  at  the  court-house  in  Nebraska  City,  the  north-east 
quarter  of  the  north-west  quarter  of  sec.  No.  36,  tp.  8,  r. 
11  e.,  for  the  sum  of  $320,  and  then  paid  to  James  Thorn, 
then  treasurer  of  said  county,  on  account  of  same,  one-tenth 
of  purchase  price,  to- wit,  $32; 'received  duplicate  certifi- 
cates of  purchase  receipts  therefor;  that  said  Swallow  there- 
upon made  and  delivered  to  said  Thorn,  as  treasurer,  his 
note  for  the  remaining  nine-tenths  of  purchase  money,  due 
in  ten  years  thereafter,  with  interest  at  ten  per  cent  per 
annum ;  that  said  Swallow  paid  said  Thorn,  as  such  treas- 
urer, interest  on  said  note  for  the  years  1869,  1870,  and 
1871,  amounting  respectively  to  sum  of  |14.80,  |28,  and 
$28,  and  took  the  treasurer's  receipt  therefor. 

2.  That  subsequently  said  Swallow  duly  sold,  endorsed, 
assigned,  transferred,  and  set  over  to  plaintiff  said  certifi- 
cate of  purchase,  and  all  his  right,  title,  and  interest  therein; 
that  ever  since  the  plaintiff  has  been  and  still  is  the  owner 
and  holder  thereof;  that  said  plaintiff  is  the  owner  in  fee 
simple  of  the  lands  described  in  said  certificates,  subject  to 
the  claim  of  the  state  of  Nebraska,  for  the  unpaid  purchase 
money  and  interest. 

8.  That  on  the  8th  day  of  November,  1881,  the  de- 
fendant, Ira  D.  Pratt,  took  possession  of  said  lands  by  vir- 
tue of  an  alleged  or  pretended  lease  thereof,  purporting  to 
be  executed  by  the  state  of  Nebraska  through  its  agents 
and  now  holds  possession  thereof  thereunder;  ihat  plaintiff 
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has  tendered  to  defendant,  Duke  W.  Simpson,  the  treasurer 
of  said  county,  payment  in  full  of  all  arrearages  of  interest 
accrued  on  the  said  note,  and  requested  said  Sim|)sou,  as 
treasurer,  to  accept  and  receipt  for  the  same;  that  said 
Simpson  refuses  so  to  do,  allying  as  a  reason  therefor  that 
said  lands  have  been  subsequently  leased  by  the  state  to 
defendant  Pratt,  and  that  he,  as  said  treasurer,  had  no  au- 
thority to  accept  and  receipt  for  such  payments. 

Plainti£P  in  his  petition  tenders  and  offers  to  pay  all 
sums  due,  and  interest  thereon,  and  tenders  to  Simpson  as 
treasurer,  and  to  Pratt,  defendant,  '^  full,  complete,  and 
perfect  performance"  of  the  provisions  of  law  in  that  be- 
half enacted. 

^.  Plaintiff  further  allies  that  no  notice  of  any  for- 
feiture of  his  said  inter^t  in  said  described  lands,  derived 
utader  said  purchase,  was  ever  given  to  said  Swallow  while 
he  owned  the  certificates  of  sale,  nor  to  plaintiff  since  he  be- 
came owner  therof ;  nor  have  any  proceedings  whatever  at 
law  or  otherwise  ever  been  taken  by  any  person  to  annul 
or  cancel  such  purchase,  or  to  determine,  or  to  invalidate 
the  title,  right  of  possession,  or  interest  of  said  Swallow,  or 
of  plaintiff  therein ;  that  Swallow^s  note  has  not  been  sur- 
rendered, but  is  still  held  by  the  state  or  its  officers. 

Plaintiff  prays  an  accounting  of  amount  due  for  princi- 
pal and  interest  on  said  note  and  taxes,  if  any,  due  the  state 
on  account  of  said  purchase  and  sale;  that  plaintiff  be  per- 
mitted to  pay  the  same  into  court  for  the  use  of  the  proper 
persons  or  authorities;  that  Simpson,  as  treasurer,  or  his 
successor,  be  required  to  receive  and  receipt  for  the  same; 
that  plaintiff  may  be  decreed  to  be  the  owner  of  said  tract 
of  land — the  ne.  ^  of  nw^,  sec.  36,  8,  11,  as  against  the 
claims  of  defendant  Pratt,  and  all  claiming  under  him; 
that  the  pretended  lease  held  by  Pratt,  or  other  evidence 
of  possession,  be  decreed  void  and  of  no  effect  as  against 
plaintiff's  title;  that  the  same  be  removed  as  a  cloud  to 
plaintiff's  title;  that  said  Pratt  be  required  to  surrender 


JULY  TERM,  1886.  19» 

Richardson  v.  Pratt. 

possession,  and  acoount  for  the  rents  and  profits  of  the 
land  since  Nov.  8th,  1881,  and  for  general  relief  and  costs. 

To  this  petition  the  defendant,  Pratt,  answered,  admit^ 
ting  his  lease  of  said  land,  and  alleging  that  by  the  neg- 
lect and  default  of  the  plaintiff,  and  those  nnder  whom  he 
claims,  in  failing  to  pay  the  interest  on  said  note  as  it  be- 
came due,  he  has  forfeited  his  right  to  said  land,  as  no  part 
of  said  interest  has  been  paid  since  1871.  The  defendant 
also  allies  that  in  the  year  1876  the  land,  by  reason  of  said 
default  in  payment  of  interest,  was  duly  forfeited  after  due 
notice  to  the  delinquent,  and  that  thereafter  the  defendant 
obtained  a  lease  of  said  land  from  the  state,  and  entered  into 
possession  thereof,  and  has  made  valuable  improvements 
thereon,  in  all  of  the  value  of  $800.  The  reply  is  a  general 
denial. 

On  the  trial  of  the  cause  the  court  below  found  the  issues 
in  favor  of  the  defendant,  and  dismissed  the  action.  The 
plaintiff  appeals. 

The  testimony  shows  that  one  George  R.  Swallow  pur- 
chased the  land  in  controversy  from  the  state  in  the  year 
1869,  and  paid  thereon  one-tenth  of  the  purchase  money; 
that  he  gave  the  state  a  note  for  the  residue;  that  some 
time  in  the  year  1870  Swallow  sold  and  assigned  his  re- 
ceipt or  certificate  to  one  Cheney,*  who  testifies  that,  "I 
paid  him  the  par  value  of  the  certificate — i.e.,  what  he  had 
paid  upon  the  same,  with  the  accumulated  interest  at  ten  per 
cent.''  He  also  testifies  that  he  sold  the  same  to  the  plain- 
tiff about  the  year  1876,  and  *' received  from  him  the  face 
of  the  paper  and  one-half  of  the  interest  I  had  paid  out.'' 
Whether  Mr.  Cheney  knew  at  the  time  of  the  sale  that  an 
attempt  had  been  made  the  year  previous  to  cancel  the 
certificate  does  not  appear.  He  swears,  however,  he  was 
not  served  with  notice.  The  proof  also  shows  that  Swal- 
low, at  the  time  of  the  purchase,  was  a  non-resident  of  the 
state,  and  that  Cheney  and  the  plaintiff  are  also  non-resi- 
dents ;  and  that  no  interest  has  been  paid  on  said  contract 
of  purchase  since  1871. 


200      SUPREME  COURT  OF  NEBRASKA, 


RlcfaardBon  y.  Pratt. 


Sec.  17  of  the  act  then  in  force  for  the  registry,  control^ 
and  disposition  of  school  lands  (General  Statutes,  994-995) 
provided  th&t,  "  The  lessee  shall  give  his  or  her  obligation 
and  oontmct  that  the  lease  money  shall  be  fully  and 
promptly  paid  annually  in  advance  (the  first  payment  be- 
ing completed  to  the  first  of  January  ensuing);  that  no 
waste  shall  be  committed  upon  the  land/'  etc. 

Sec.  18  provides  that,  "  In  case  of  the  violation  of  any 
of  the  covenants  in  the  contract  furnished  by  the  lessee  or 
purchaser — by  the  non-payment  of  moneys  at  the  time 
specified  in  the  contract,  by  the  commission  of  waste  upon 
the  land,  by  removal  of  any  improvements  thereupon  from 
the  land  without  the  consent  of  the  commissioners — ^the 
county  treasurer  shall  notify  the  lessee  or  purchaser  of  his 
or  her  delinquency,  and  require  the  removal  thereof  by  the 
fulfillment  of  the  covenant  of  the  bond  and  contract;  and 
if  such  delinquency  is  not  removed  within  thirty  days  the 
lessee  or  purchaser  shall  yield  possession  of  the  premises  to 
die  state  of  Nebraska,  and  the  property  shall  thereupon 
immediately  revert  to  and  be  re- vested  in  the  state;  and 
the  contract  shall  be  dissolved,  and  the  right  of  the  lessee 
or  purchaser,  both  l^al  and  equitable,  therein  be  abso- 
lutely determined." 

In  1875,  as  the  interest  had  been  in  default  for  four 
yeai*8,  and  the  residence  of  the  purchaser  or  person  claim- 
ing under  him  apparently  unknown,  a  notice  was  published 
in  one  of  the  newspapers  of  Otoe  county  as  follows: 

"DELINQUENT  LIST  OF  SCHOOL  LANDS. 


DESCBIP. 


NKiNW.i 


SEC. 


36 


t'wn. 

EANGE.     DATE  OF  SALE. 

TO  WHOM. 

8 

11 

June  25,  »69 

G.R.SwaUow 

"  To  all  parties  hereinabove  named : 
"  You  will  take  notice  that  unless  payment  shall  be  made 
on  or  before  the  fifth  day  of  June,  ad.  1875,  of  the  inter- 
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€8t  DOW  doe  on  a  certain  school  land  contract,  bearing  date 
as  above  stated,  executed  by  James  Thorn,  then  treasurer 
of  Otoe  county,  to  you,  for  the  sale  of  all  those  pieces  or 
parcels  of  common  school  land  situated  in  Otoe  county, 
Nebraska,  described  as  above,  east  of  the  6th  principal 
meridian,  according  to  the  government  survey,  of  which 
you  are  the  owners,  the  said  contract  shall  be  dissolved, 
and  said  property  shall  thereupon  revert  to  and  be  vested 
in  the  state  of  Nebraska,  and  your  right,  title,  and  interest 
therein  will  be  absolutely  terminated.  Dated  this  6th  day 
of  May,  A.D.  1875,  at  the  county  treasurer's  office,  Otoe 
county,  Nebraska. 

"  R.  H.  Miller, 
"  Treasurer  Otoe  County,  Nebraska.^' 
The  principal  question  presented  for  the  determination 
of  the  court  is,  whether  or  not  such  notice  is  sufficient. 
The  affidavit  of  the  printer  shows  that  it  was  published  for 
thirty  days,  and  that  the  person  claiming  the  land  was 
required  to  pay  on  the  thirtieth  day  after  the  first  publica- 
tion of  the  notice,  and  on  the  last  day  on  which  the  notice 
was  in  &ct  published.  And  it  is  claimed  that  even  if  a 
notice  by  publication  was  authorized,  yet  that  the  pur- 
chaser or  those  claiming  under  him  was  entitled  to  thirty 
days  after  the  completion  of  the  publication  in  which  to 
comply  with  its  requirements.  It  is  a  sufficient  answer 
to  this  objection  to  say  that  the  statute  does  not  require  a 
publication  of  the  notice  for  thirty  days.  One  publication 
will  fill  the  requirements  of  the  law,  and  any  additional 
publications  are  for  the  benefit  of  the  purchaser.  The 
statute  merely  requires  notice  to  be  given  to  the  delinquent; 
but  how  the  notice  is  to  be  given  is  not  expressly  provided, 
A  personal  notice  is  not  required,  although  that  is  the  most 
satisfactory,  and  should  be  given  when  the  residence  of  the 
delinquent  is  known.  In  many  cases,  however,  the  resi- 
dence of  the  several  purchasers,  when  they  do  not  reside 
on  the  land  purchased,  is  unknown.     This,  no  doubt,  was 
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considered  by  the  legislature ;  hence  it  was  not  required 
that  notice  be  personally  served,  or  sent  to  the  residence  of 
the  delinquent,  or  that  it  be  personal  in  any  form,  but 
simply  that  the  treasurer  "  shall  notify  the  party  of  his 
delinquency,  and  require  the  removal  thereof  by  the  ful- 
fillment of  the  bond  and  contract/^ 

In  a  number  of  cases — such  a^  the  location  of  a  public 
road — the  statute  does  not  require  personal  notice,  even 
where  the  parties  reside  on  the  land  over  which  the  road 
may  be  located.  And  if  the  conditions  on  which  the  right 
to  locate  the  road  depend  have  been  complied  with,  the 
property  of  the  citizen  may  be  condemned  and  appropria- 
ted to  public  use  without  personal  notice  of  any  kind  to 
the  owner.  There  are  a  number  of  other  cases  in  which 
property  rights  are  affected  where  personal  notice  to  the 
land  owner  is  not  required,  which  need  not  be  referred 
to  here.  A  purchaser  of  school  lands  is  required  to  pay 
one-tenth  of  the  principal  at  the  time  of  purchase,  and  in- 
terest to  the  1st  day  of  January  following  the  purchase, 
and  thereafter  the  interest  annually  in  advance.  These 
are  statutory  requirements,  hence  a  part  of  the  contract, 
the  conditions  of  which  every  purchaser  accepts.  The  in- 
terest is  necessary  each  year  for  the  support  of  the  common 
schools  of  the  state,  and  can  be  used  only  for  that  purpose. 
If  one  person  with  impunity  may  refuse  to  pay  the  inter- 
est due  for  one  year,  every  other  purchaser  may  invoke  the 
same  rule  and  refuse  to  pay  the  amount  due,  and  thus 
close  up  the  common  schools  of  the  state,  and  defeat  the 
purpose  of  the  grant.  But  such  is  not  the  law.  It  re* 
quires  reasonable  diligence  in  the  payment  of  the  interest 
due,  and  does  not  encourage  or  approve  of  laxity  in  making 
such  payments.  But  it  does  not  provide  that  in  case  of 
failure  to  pay  at  the  day  that  the  estate  of  the  purchaser 
shall  cease.  From  sickness  and  various  other  causes  the 
purchaser  may  be  unable  to  obtain  the  amount  required 
for  interest  at  the  time  required,  hence  the  law,  out  of 
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tenderness  for  his  rights,  requires  notice  to  be  given  of  such 
delinquency,  and  a  reasonable  opportunity  given  him  to 
remove  the  delinquency.  But  if  the  notice  is  not  com- 
plied with  within  the  time  required  by  stalute,  the  land 
will  revert  to  the  state,  to  be  by  it  sold  or  leased  to  some 
one  who  will  annually  pay  the  interest  or  rent  thereon,  in 
order  that  the  money  thus  derived  may  be  used  in  the  sup- 
port of  common  schools;  it  was  never  intended  by  the 
legislature  that  a  purchaser  of  school  lands  should  be  per- 
mitted to.  lie  by  for  years  to  ascertain  whether  the  purchase 
would  be  a  profitable  one  or  not ;  and  if  profitable,  insist 
on  a  performance  of  the  contract ;  if  not,  then  abandon  it» 
He  must  act  in  good  faith,  and  use  reasonable  diligence 
in  making  payments  of  interest.  If  he  fails  to  do  so  his 
rights  in  the  premises  may  be  determined  upon  notice  as 
provided  in  the  statute. 

The  question  here  presented  was  before  this  court  in 
State  V,  Scotty  17  Neb.,  686,  to  terminate  a  lease,  and  it  was 
held  that  notice  by  publication  was  sufficient.  We  adhere 
to  that  decision,  and  it  is  decisive  in  this  case.  The  rights 
of  the  plaintiff  and  all  persons  under  whom  he  claims,  were 
barred  by  the  failure  to  comply  with  the  terms  of  the  no- 
tice of  1875,  and  since  the  year  last  mentioned  neither  he 
nor  they  have  had  any  interest  in  said  land.  The  judg- 
ment of  the  district  court  is  therefore  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 
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Art  Eliza  Alexander,  plaintiff  and  appellant, 
V,  Jane  Y.  Irwin,  defendant  and  appellee. 

1.  Fraotice  in  Supreme  Coiirt:    abstbactb.   The  act  of  1885, 

requiriDg  abstracta  of  cases  in  the  supreme  oonrt  to  be  made, 
requires  such  abstracts  to  be  so  made  as  to  set  forth  so  much  of 
of  the  case  as  is  necessary  to  a  full  understanding  of  all  questions 
presented  to  the  court  for  decision,  and,  so  far  as  the  examina- 
tion of  the  case  by  the  oourt  is  concerned,  is  to  take  the  place  of 
the  transcript  and  bill  of  exceptions.  The  court  does  not  look 
beyond  the  abstract.  All  parts  of  the  cause  omitted  therefrom 
are  treated  as  not  in  the  case.    BaUard  v,  Cheney ^  19  Neb.^  58. 

2.  Presumption.    All  presumptions  are  in  &yor  of  the  regularity 

of  the  proceedings  of  the  district  court.    Error  is  never  presumed. 

Appeal  from  the  district  court  of  Otoe  county.  Heard 
iKilow  before  Poxtnd,  J. 

Charles  W.  Seymour^  for  appellant. 

J.  R.  Webster^  for  appellee. 

Keese,  J. 

This  action  was  instituted  in  the  district  oourt  of  Otoe 
county  for  the  purpose  of  quieting  plaintiff's  title  to  the 
real  estate  described  in  her  petition,  or  in  case  the  court 
should  hold  the  title  to  be  invalid,  then  for  the  foreclosure 
of  plaintiff's  lien  for  the  taxes  paid  under  purchase  for  the 
years  1861, 1862, 1868, 1864, 1865, 1866, 1867, 1868, 1869, 
1870,1871,1872,1873,1874,1875,1876,1877,1878,1879, 
and  1880.  The  cause  was  tried  and  decree  rendered  on 
the  28d  day  of  April,  1886,,  by  which  decree  it  was  ad- 
judged that  plaintiff's  title  had  failed  and  his  lien  for  the 
taxes  of  all  the  years  mentioned,  except  1861,  1862,  1863, 
1866,  1867,  1868,  1869,  and  J  870  was  foreclosed  and  the 
land  onlered  to  be  sold  to  satisfy  the  amount  due,  which 
was  $868  05.     This  sum  was  paid  into  court  by  defendant, 
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and  plaintiff  appeals  from  that  part  of  the  decree  whioh 
finds  the  taxes  for  the  years  last  named  to  be  void.  De- 
fendant also  appeals  from  the  decree  against  her,  but  as 
she  has  paid  the  amount  found  due,  and  thus  satisfied  the 
decree  to  that  extent^  no  further  notice  need  be  taken  of 
the  decree  in  so  far  as  it  was  in  favor  of  plaintiff. 

Plaintiff's  abstract  of  the  record  furnishes  a  fair  synopsis 
of  the  pleadings  and  decree,  but  no  light  is  given  as  to  the 
testimony  before  the  district  court.  We  are  therefore  un- 
able to  say  upon  what  ground  the  court  found  the  taxes^ 
alleged  to  have  been  paid,  to  be  void.  There  is  no  proof 
before  us  that  any  taxes  were  ever  levied  or  collected  for 
the  years  mentioned,  or  that  any  assessment  was  ever  made. 
It  is  the  plaintiff  who  complains  of  the  decision,  and  upon 
her  lies  the  burden  to  show  that  the  decision  should  have 
been  different.  In  order  to  do  this  it  was  necessary  to 
fiimish  an  abstract  of  the  testimony,  as  it  is  to  that  we 
must  look.  Ballard  v.  Cheney ,  19  Neb.,  58.  In  that 
case  it  was  held  that,  "  The  act  of  1886  requiring  abstracts 
of  cases  in  the  supreme  court  to  be  made,  requires  such 
abstracts  to  be  so  made  as  to  set  forth  so  much  of  the  case 
as  is  necessary  to  a  full  understanding  of  all  questions 
presented  to  the  court  for  decision,  and  so  fisir  as  the  ex- 
amination of  the  case  by  the  court  is  concerned,  is  to  take 
the  place  of  the  transcript  and  bill  of  exceptions.  The 
court  does  not  look  beyond  the  abstract.  All  parts  of  the 
cause  omitted  therefrom  are  treated  as  not  in  the  case.'' 

Every  presumption  is  in  favor  of  the  regularity  of  the 
proceedings  in  the  trial  court,  and  that  the  finding  and 
decree  are  sustained  by  the  evidence. 

The  decree  of  the  district  court  is  therefore  affirmed. 

Decree  affibmed* 
The  other  judges  concur. 
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Luke  Lavender,  appellant,  v.  Henry  Atkins  et 
AL.,  appellees. 

Attorneys:  fees  :  settlement  of  case  by  pabtibs.  Where, in 
an  action  for  the  recovery  of  the  title  to  real  estate,  the  plain- 
tiff and  his  attorneys  enter  into  a  contract  by  w^hlch  the  attor- 
neys are  to  receive  as  their  compensation  a  part  of  the  property 
recovered  in  the  action,  and  the  plaintiff,  pending  the  litigation, 
settles  the  case  with  defendants  to  his  satisfaction — there  being 
no  attorney's  lien  for  fees,  it  v^aa  Heldj  That  the  attorneys  dbold 
not  intervene  to  continue  the  snit'by  virtue  alone  of  their  coo- 
tract  with  their  client. 
• 

Appeal  from  the  district  court  of  I^Ancaster  county. 
Heard  below  before  Mitchell^  J. 

Lamhy  Ricketta  &  Wilson  aod  J.  R,  Webster,  for  ap- 
pellant. 

D.  G.  Courtnay  and  0.  P.  Mason,  for  appellees. 

Reese,  J. 

The  original  action  in  this  cause  was  instituted  in  the  di^. 
trict  court.  The  purpose  of  the  suit  was  to  set  aside  cer- 
tain sheriff's  sales  and  deeds  to  the  lands  described,  whidi 
were  alleged  to  be  fraudulent.  Upon  a  trial  to  the  did- 
trict  court,  a  decree  was  rendered  adverse  to  plaintiff  in 
part,  and  from  which  he  appealed.  Defendants  not  being 
satisfied  with  a  part  of  the  decree,  also  took  steps  to 
appeal.  Pending  these  proceedings,  Lavender  and  defend- 
ants, on  the  18th  day  of  December,  1885,  amicably  ad- 
justed their  differences  and  settled  the  case.  The  stipula- 
tion of  settlement  was  filed  on  the  21st  day  of  the  same 
month.  December  26th  the  appellants  here  notified  de- 
fendants that  on  the  28th  they  would  apply  to  the  district 
court  for  leave  to  intervene,  and  file  a  supplemental  peti- 
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tion  as  plaintiffs,  and  prosecute  the  action  on  behalf  of 
themselves  for  the  protection  of  their  rights  as  attorneys 
of  Lia vender^  under  a  contract  made  with  him  on  the  18th 
day  of  March,  1884,  and  filed  for  record  December  21, 
1886.  This  contract  provided  that  in  case  of  success  the 
attorneys  were  to  have  a  certain  portion  of  the  real  estate 
recovered.  The  application  of  the  intervenors  was  refused 
and  final  judgment  entered  according  to  the  stipulation  of 
settlement.  From  this  refusal  and  judgment  the  attor- 
neys appeal  to  this  court.  Defendants  now  move  to  dis- 
miss this  appeal  for  the  reason  that  the  c^use  is  settled  as* 
between  the  parties  to  the  action,  and  the  judgment  or  de- 
creee  cannot  be  reviewed  upon  the  application  of  the  attor- 
neys. 

The  briefs  of  counsel  seem  to  discuss  not  so  much  the 
motion  to  dismiss,  as  the  merits  of  the  case  upon  the  ap- 
pealy  and  we  are  inclined  to  pursue  the  same  course.  It 
must  be  conceded  that  any  person  against  whom  a  final  or- 
<Ier  is  made  may  prosecute  error  or  appeal  for  the  purpose 
of  reviewing  that  order,  and  in  so  far  as  the  rigA/  to  appeal 
«o  as  to  obtain  a  review  of  the  last  judgment  of  the  dis- 
trict court  is  concerned,  it  must  be  conceded  to  exist^  and 
to  that  extent  the  motion  cannot  be  sustained.  But  it  is 
also  clear  that  the  action  of  the  district  court  in  its  last  or 
final  order  was  right,  and  will  have  to  be  sustained. 

What  the  rights  of  counsel  may  be  in  the  case,  it  is  not 
necessary  here  to  discuss.  It  is  only  necessary  to  say  that, 
Lavender  and  defendants  having  settled  their  dispute,  the 
^ase  is  at  an  end  and  the  litigation  in  that  suit  cannot  be 
•continued.  It  is  true  that  plaintiff's  attorneys  had  a  con- 
tract with  him  which  had  the  suit  been  carried  to  its  ulti- 
mate results,  might  have  been  of  an  advantageous  charac- 
ter to  them,  but  they  cannot  litigate  their  rights  in  this 
action.  If  that  contract  gave  them  any  rights  as  against 
defendants,  it  must  be  enforced  in  the  proper  suit.  They 
<»mnot  prosecute  this  appeal.     No  question  of  attorney's 
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lien  arises.  No  effort  was  made  to  comply  with  the  pro- 
visions of  the  statate  conferring  such  lien.  Whatever  rights 
Lavender's  attorneys  may  have  against  defendants,  if  any, 
arise  solely  npon  their  contract,  and  cannot  be  litigated  in 
this  proceeding. 

It  therefore  follows  that  the  motion  to  dismiss  must  be 
sustained,  which  is  done,  and  the  proceeding  dismissed. 

Judgment  aggobdinoly. 

The  other  judges  concur. 


John  E.  Dimmett,  plaintiff  in  ebbob,  v.  John  O.  M. 
Appleton,  defendant  in  ebbob. 

Forcible  Entry  and  Detention :  kotige  to  qttit.  In  action 
of  forcible  entry  or  detention  of  real  property,  the  notice  to  quit 
should  particnlarly  describe  the  premises,  the  possession  of 
which  is  desired ;  bat  substantial  accuracy  is  all  that  is  required. 
Hence,  where  the  occupancy  of  a  tenant  covered  and  included 
all  of  the  real  estate  described  in  the  notice,  a  part  of  one  stoiy 
of  the  building  being  held  by  others,  such  notice  was  Eeld,  suf- 
ficient 

Error  to  the  district  court  for  Otoe  coanty.  Tried  below 
before  Hatwabd,  J. 

John  C.  Wataon  and  Charles  W.  Seymour  ^  for  plaintiff 
in  error,  cited:  Nason  v.  Best.  17  Kan.,  408.  Orant  v. 
MarehaU,  12  Neb.,  488. 

8.  H.  Calhoun^  for  defendant  in  error^  cited :  Sedgwick 
&  Wait,  Trial  of  Little,  §§  401-403.  Wade  on  Notice, 
§§  636-638.     Miller  v.  Hurford,  13  Neb.,  23. 
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This  was  an  action  of  forcible  detention  of  real  property. 
The  suit  was  commenced  before  a  justice  of  the  peace, 
where  judgment  was  rendered  in  favor  of  the  defendant  in 
error,  who  was  plaintiff  in  the  action.  Plaintiff  in  error, 
defendant  there,  appealed  to  the  district  courts  where  the 
cause  was  tried  to  a  jury,  who  also  returned  a  verdict  in 
&vor  of  defendant  in  error,  and  upon  which  a  Judgment 
was  rendered.  Plaintiff  in  error  now  seeks  a  review  by 
proceedings  in  error. 

The  one  controlling  question  in  the  case  is  as  to  the 
sufficiency  of  the  notice  to  quit  which  was  served  upon 
plaintiff  in  error  prior  to  the  commencement  of  the  suit 
before  the  justice  of  the  peace.     It  is  as  follows: 

"  To  John  Dimmett : 

"Sir — Yqu  are  hereby  notified  to  quit  the  following  de- 
scribed premises,  to- wit:  Lots  seven  (7)  and  eight  (8),  in 
block  ten  (10),  as  designated  in  the  recorded  plat  of  Ne- 
braska City,  Otoe  county,  Nebraska,  and  to  surrender  the 
possession  thereof  within  three  days  of  the  service  of  this 
notice,  under  penalty  of  the  law. 

"Nebraska  City,  Neb.,  June  11,  1885. 

"J.  G.  M.  Appleton. 

"  By  S.  H.  Calhoun,  AUomey:' 

The  admission  of  the  notice  in  evidence  was  objected  to 
by  plaintiff  in  error,  the  objection  being  "because  it  does 
not  particularly  or  sufficiently  or  specifically  describe  the 
premises  the  possession  of  which  is  sought  to  be  recovered, 
and  is  incompetent,  immaterial,  and  irrelevant,''  etc.  The 
objection  was  overruled  and  the  notice  admitted. 

The  testimony  showed  that  the  property  the  pos&ossion 
of  which  was  sought  was  a  hotel  known  as  the  Grand 
Central  hotel,  consisting  of  the  two  upper  stories  of  the 
14 
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building  on  said  lots,  and  the  stairway  and  back  yards, 
etc.,  appertaining  thereto.  Or,  in  other  words,  the  whole 
building  situated  on  the  two  lots,  with  all  yards,  cisterns, 
wells,  etc.,  except  four  stores  which  are  on  the  first  or 
ground  floor,  and  under  a  part  of  the  hotel  proper — one 
of  them  extending  back  the  whole  depth  of  the  building,  the 
others  not.  These  store  rooms  were  occupied  by  other  par- 
ties, tenants  of  defendant  in  error,  and  not  leased  by  plain- 
tiff in  error.  That  part  of  the  objection  relied  upon  is,  that 
the  notice  did  not  particularly  and  specifically  describe  the 
premises  in  dispute,  in  that  it  did  not  specify  that  posses- 
sion was  required  of  the  hotel  property-— or,  rather,  that 
part  used  as  such— excluding  the  four  stores  referred  to. 

In  support  of  this  objection,  OrarU  v.  Marahall^  12  Neb., 
488,  is  cited,  and  to  some  extent  relied  upon.  We  are  sat- 
isfied with  the  rule  laid  down  in  that  case  and  approve 
what  is  there  said,  but  we  do  not  think  that  the  holding  of 
the  district  court  is  in  conflict  with  it.  In  that  case  the 
property  in  dispute  was  described  in  the  notice  as  a  certain 
lot  in  the  city  of  Lincoln,  while  in  fact  the  tenant  occupied 
only  one  room  in  the  basement  of  what  was  known  as 
'^Union  Block''  thereon,  in  which  were  rooms  rented  for  offi- 
ces, etc.,  occupied  by  various  persons ;  the  occupancy  of  the 
tenant  being  confined  to  the  one  room.  The  court  very 
properly  held  that  the  notice  was  deficient  and  that  it 
should  contain  a  specific  description  of  the  premises. 

In  the  case  at  bar  the  property  occupied  by  plaintiff  in 
error  consisted  of  the  whole  of  the  surface  of  the  two  lots  ; 
as  well  the  whole  area  covered  by  the  building,  as  all  of 
that  part  upon  which  the  building  did  not  stand,  and 
which  was  used  in  connection  with  the  hotel,  excepting  that 
part  of  one  story  which  was  used  as  stores. 

While  accuracy  in  the  description  of  property  in  the 
notice  is  required,  yet,  as  in  all  cases  of  the  kind  requir- 
ing notice,  what  is  required  is  substantial  and  not  techni- 
cal accuracy,  the  law  will  not  regard  mistakes  which  do 
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not  tend  to  mislead  the  party  notified.  Wade  on  Notice, 
sec.  638.  King  v.  Connolly.  44  Cal.,  236.  Congdon  v. 
Brown f  7  K.  I.,  19.  Taylor's  Landlord  and  Tenant,  sec. 
483. 

There  was  no  part  of  the  property  described  in  the  no- 
tice over  which  plaintiff  in  error  did  not  in  part  hold  pos- 
session. He  occupied  it  all.  This  occupancy  was  not  to 
the  exclusion  of  others  to  certain  parts  of  one  of  the  stories 
of  the  building,  but  it  was  to  the  exclusion  of  all  in  the 
other  stories.  It  would  have  been  more  definite,  perhaps, 
and  confessedly  more  skillful,  in  the  writer  of  the  notice, 
to  have  described  the  property,  as  in  the  petition,  as  that 
portion  of  the  building  known  as  the  Grand  Central  Ho- 
tel, etc.,  including  all  of  the  lots,  but  such  description  was 
not  essential  to  the  validity  of  the  notice. 

Other  objections  are  suggested  in  the  brief  of  plaintiff  in 
error,  but  as  they  are  not  and  could  not  be  relied  upon, 
they  need  not  be  referred  to. 

The  judgment  of  the  district  court  is  therefofe  affirmed. 

JUDOMEirr  AFFIBMEIX 

The  other  judges  concur* 


9u  sill 
aa  607| 

Benjamin  H.  Babtuno,  plaintiff  in  erbor,  v.  J.  H.    ^  js& 


Behrends,  defendant  in  error. 


ao  2ii| 

,  42    137 
43    41(H 


1.    Evidence  examined,  and  fonnd  to  snstain  the  verdict.    •  S  ^H 

I  DZ      76 

5^  Infltructions  to  Jury.  It  is  proper  for  a  trial  court  to  instmct 
a  Jury  as  to  the  law  applicable  to  all  theories  of  a  case  on  trial, 
leaving  the  jury  to  find  the  facts  and  to  apply  the  law  to  the  facts 
fonnd. 

8b  .  The  instmctions  given  to  a  Jnry  mnst  be  constmed  to- 
gether, and  if,  when  considered  as  a  whole,  they  properly  state 
the  law,  it  is  sufficient. 

4.  .  Instmctions  examined,  and  fonnd  to  be  correct  and  ap- 
plicable to  the  case  at  bar. 
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Error  to  the  district  court  for  Otoe  county.  Tried 
below  before  Hayward,  J, 

Frank  T.  Banaom,  for  plaintiff  in  error,  cited :  Hortan 
V.  Oreen,  66  North  Carolina,  596.  Tewkesbury  v.  Bennett, 
31  Iowa,  83.     Baker  v.  Henderson,  24  Wis.,  509. 

John  C  Watson  and  Thomas  B.  Stevenson,  for  defendant 
in  error. 

Reese,  J. 

This  action  was  on  a  promissory  note  executed  by  de- 
fendant to  plaintiff.  The  answer  of  defendant  admitted 
the  execution  of  the  note  sued  on,  but  alleged  as  a  defense 
thereto  that  the  note  was  given  for  the  purchase  price  of  a 
self-binder  harvester,  sold  by  plaintiff  to  defendant,  and 
that  the  harvester  was  sold  with  a  warranty  as  to  its  qual- 
ity, which  was  broken,  and  that  the  harvester  was  worthless, 
and  returned  to  plaintiff.  The  reply  admits  that  the  con*' 
sideration  of  the  note  was  the  purchase  of  the  harvester, 
but  denies  the  other  all^ations  of  the  answer.  There  was 
a  jury  trial,  which  resulted  in  a  verdict  and  judgment  for 
defendant.  Plaintiff  alleges  error,  and  brings  the  cause  to 
this  court  for  review. 

The  first  contention  of  plaintiff  in  error  is  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence.  We  have  care- 
fully examined  the  testimony,  and  cannot  so  hold.  There 
is  a  sharp  conflict  in  the  testimony,  each  side,  of  course, 
contending  for  and  seeking  to  establish  a  condition  of  things 
which  would  insure  a  verdict  in  the  direction  sought. 
While,  were  the  question  submitted  to  us  in  the  first  in- 
stance, we  might,  and  probably  would,  have  decided  other- 
wise; yet  the  jury  to  whom  the  questions  of  &ct  were 
submitted  have  been  convinced  that  the  theory  of  fact  con- 
tended for  and  testified  to  by  defendant  and  his  witneases 
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was  the  correct  one.  The  defendant  testified  clearly  to  the 
warranty,  and  that  the  harvester  did  not  comply  therewith. 
As  to  the  warranty  he  is  in  part  corroborated  by  his  wife,  who 
was  present,  and  who  testified  that  plaintifi^  told  them  that 
the  harvester  "  would  give  satisfaction  in  all  things."  As 
to  the  failiire  of  the  machine  to  do  the  work  required  of  it, 
be  is  corroborated  by  the  witnesses  Haye,  Koop,  Willmani 
Blair,  and  Brady.  All  testified  with  more  or  less  direct- 
ness to  the  failure  of  the  harvester  when  tried  in  the  field- 

The  machine  was  bought  in  1883.  The  notes  were  exe- 
cuted in  the  fall  of  that  year — after  the  harvesting  season 
— and  the  machine  was  not  returned  until  July  1885-^ 
about  harvest  time.  These  facts,  unexplained,  are  incon- 
sistent with  the  idea  of  good  faith  on  the  part  of  defendant, 
but  his  explanation  was  submitted  to  the  jury  and  they 
found  it  sufficient.  This  was  that  the  season  of  1883  was 
a  wet  one,  and  sucl^  a  trial  could  not  be  made  as  was  satis- 
factory to  plaintiff,  and  at  his  request  it  was  retained  for 
trial  another  year.  That  the  notes  were  given  with  the 
express  understanding  that  they  were  to  be  held  subject  to. 
such  trial,  and  that  in  the  harvest  of  1884  the  harvester 
failed  to  perform,  and  due  notice  was  given  to  plaintiff) 
but  that  at  plaintiff's  suggestion  defendant  did  not  return 
it  and  new  trials  were  made,  a  new  binder  attachment  pro- 
vided, and  additional  trials  made,  until  defendant  took 
another  machine  and  cut  the  grain.  If  the  jury  believed 
the  testimony  of  defendant  and  his  witnesses — which  they 
seem  to  have  done — they  were  justified  in  finding  as  they 
did. 

It  is  objected  that  there  was  error  in  the  instructions 
given  to  the  jury  by  the  court.  The  fourth  paragraph  was 
as  follows :  '*  Simply  because  the  machine  failed  to  give 
satisfaction  to  the  defendant  does  not  relieve  him  from  the 
payment  of  the  note;  it  devolves  upon  him  to  show  that 
the  machine  was  a  failure  as  a  binder,  and  did  not  do  good 
work,  and  that  when  he  learned  that  the  machine  failed  to 
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do  good  work  he  notified  the  plaintiff  of  such  fact,  and 
returned,  or  offered  to  return,  the  machine  to  plaintiff;  and 
if  he  retained  the  machine,  making  no  complaint  and 
no  offers  to  return  the  machine,  but  kept  using  it  without 
complaint  for  two  or  three  seasons,  it  would  then  be  too 
late  to  complain  or  to  return  the  machine,  and  in  such  case 
he  should  pay  the  note  sued  on/' 

It  is  said  that  ''the  effect  of  this  instruction  is  that 
defendant  would  be  liable  on  the  ground  that  he  made  no 
complaint.  If  he  kept  the  machine  season  after  season 
and  used  it;  cut  his  grain  and  harvested  his  crop  with  it; 
if  he  made  complaint  that  was  all  that  was  necessary,'^  etc. 

We  cannot  see  that  this  instruction  is  subject  to  the  crit- 
icism made.  The  jury  are  squarely  told  that  the  mere 
failure  of  the  machine  to  give  satisfaction  to  the  defend- 
ant would  not  relieve  him  from  liability,  but  that  he 
must  go  further,  and  show  that  the  machine  was  a  failure 
as  a  binder,  that  it  did  not  do  good  work,  and  that  he 
notified  plaintiff  of  ,the  fact,  and  that  he  returned,  or 
offered  to  return,  the  machine.  This  is  followed  -by  the 
statement  in  substance,  that  if  he  retained  the  machine, 
made  no  complaint  nor  offers  to  return  it,  and  used  it  for 
two  or  three  seasons  (as  contended  for  by  plaintiff)  he  must 
pay  the  note. 

Paragraph  three  is  objected  to  on  undoubtedly  the  same 
grounds.     It  is  as  follows : 

''  If  you  find  from  the  evidence  that  defendant,  Behrends, 
took  and  used  the  machine  and  retained  it  for  three  seasons, 
making  no  complaints  of  the  machine  to  Bartling,  you 
have  a  right  to  presume  that  he  was  satisfied  with  and  in- 
tended to  keep  the  machine,  and  if  you  so  find,  you  will 
return  a  verdict  for  the  plaintiff." 

It  is  entirely  competent  for  a  trial  court  to  instruct  a 
jury  upon  the  law  bearing  upon  the  theory  of  each  party 
to  the  suit.  This  instruction  contains  the  elements  of 
plaintiff's  theory  of  the  case,  and  the  jury  are  told  that  if 
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tbey  find  with  him  on  the  facts,  this  verdict  should  be  in 
his  favor.    This  was  right. 

Plaintiff  further  contends  that  *'  the  fifth  paragraph  of 
the  court's  charge  to  the  jury  says  to  the  jury  that  the 
plaintiff  sold  the  machine  with  a  warranty,  or  accompanied 
the  sale  with  representations  or  statements  that  amounted 
to  a  warranty .''     This  instruction  is  as  follows: 

^'  Before  you  can  find  against  the  plaintiff  you  must  find 
from  the  evidence  that  the  machine  sold  defendant  was  not 
a  good  machine,  would  not  do  good  work,  and  as  a  binder 
was  a  failure,  and  was  not  such  a  machine  as  Bartling  told 
Behrends  he  was  selling  him.'' 

This  criticism  would  have  weight,  perhaps,  were  it  not 
for  the  fact  that  in  the  third  instruction  the  court  charged 
the  jury  expressly,  that  before  they  could  find  for  defend- 
ant they  must  find  that  the  machine  ''was  sold  with  a  war- 
ranty, and  that  it  was  not  such  a  machine  as  it  was  war- 
ranted to  be.''  Other  instructions  were  given  which,  to 
our  minds,  fairly  presented  the  case  to  the  jury.  They 
should  be  construed  together,  and  if  upon  the  whole  the 
law  is  correctly  stated,  it  will  be  sufficient 

We  perceive  no  error  for  which  the  judgment  of  the 
district  court  should  be  reversed.    It  is  therefore  afi&rmed. 

JUDGMEirr  AFFIRMED. 

The  other  judges  concur. 


20   916 
42    468 
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A.  E.  Alexander,  plaintifp  in  ebbob,  v;0.  H.  Good- 
win AND  Jacob  Lb  Feveb,  defendants  in  ebbob.. 

1.  Power  of  Attorney.    The  power  of  attorney  copied  at  length 

fiithe  opinion,  Held,  To  be  sufficient  authority  for  the  execation 
of  the  deed,  also  copied  in  the  opinion. 

2.  Deed:     suffichekoy :    taxes:     bedemfttok.    The  ahoye- 

mentioned  deed  was  sufficient  to  vest  in  the  grantee  therein 
named  all  the  rights  of  the  grantor  to  the  money  paid  for  the 
real  estate  therein  described  at  tax  sale,  and  the  seyeral  amounts 
paid  by  such  purchaser,  for  taxes  subsequently  assessed  thereon; 
and  the  right  to  reclaim  the  same  from  such  real  estate,  upon 
the  failure  of  the  tax  title  thereto. 

Ebbob  to  the  district  ooart  for  Cass  county.  Tried  be- 
fore Mitchell,  J. 

8.  P.  Vanattay  for  plaintiff  in  error. 

M.  A.  Hariigany  for  defendant  in  error  Goodwin. 

1.  The  construction  and  interpretation  of  a  power  of 
attorney  is  strictly  confined  to  the  express  authority  given 
therein.  Martindale'*8  Conveyancing,  sec.  286.  Brantley  v. 
Southern  Ins.  Co.,  53  Alabama,  554.  Force  v.  Duicher, 
18  New  Jersey  Equity,  401. 

2.  The  certificate  of  purchase  or  payment  of  tax  in 
itself  conveyed  no  estate.  Cooley's  Taxation,  ed.  1879,  pp. 
352, 853,  and  454.  TUaon  v.  Thompson,  10  Pickering,  359. 
Alexander  v.  Bush,  46  Pa,  St.,  62.  Higktower  v.  Freedle^ 
6  Sneed,  312.  Stephens  v.  Holmes,  26  Ark.,  48.  BrackeU 
V.  CHhtwre,  15  Minn.,  190.  Williams  v.  Heath,  22  Iowa, 
519.     Annan  v.  Baker,  49  N.  H.,  161. 

3.  The  deed  being  executed  without  a  seal  of  the  treas- 
urer was  void,  the  statute  requiring  it.  Sutton  v.  Stone,  4 
Neb.,  3 1 9, 323.     Reed  v.  Merriam,  1 5  Neb.,  323,  325. 
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8am.  M.  Chapman,  for  defendant  in  error  Le  Fever, 
cited :  Denning  v.  Smith,  3  Johns.  Ch.,  344. 

Cobb,  J. 

It  appears  from  the  abstract  that  on  the  4th  day  of  Sep- 
•  tember,  1871,  one  S.  N.  Merriam  purchased  from  the 
treasurer  of  Cass  county,  at  tax  sale,  the  south-east  quarter 
of  section  24,  in  township  12,  range  12,  in  said  county^ 
sold  by  said  treasurer  for  the  delinquent  taxes  thereon  for 
the  year  1870,  the  said  purchaser  paying  therefor  the  sum 
of  $83.56,  and  receiving  a  certificate  of  purchase  of  said 
land  for  said  delinquent  taxes  in  due  form.  That  said 
Merriam  afterwards  })aid  to  the  treasurer  of  said  county 
subsequent  taxes  assessed  and  levied  on  said  land  at  the 
times  and  in  the  amounts  as  follows,  to- wit :     On  May  22, 

1873,  for  taxes  of  1872,  $38.58 ;  on  April  80, 1874,  for 
taxes  of  1873,  $33.48 ;  on  January  13,  1875,  for  taxes  of 

1874,  $51.36;  on  February  5,  1876,  for  taxes  of  1876, 
$31.32 ;  on  January  6, 1877,  for  the  taxes  of  1876,  $24.32; 
and  on  Januarj'  8,  1878,  for  taxes  of  1877,  $28.68. 

It  further  appears  that  said  land  not  having  been  re- 
deemed from  the  said  t&x  sale,  the  same  was,  on  the  5th 
day  of  September,  1873,  by  the  treasurer  of  said  county, 
conveyed  to  said  Merriam,  by  a  treasurer's  tax  deed  of 
that  date,  which  was  duly  recorded  in  said  county  on  the 
same  day. 

It  also  appears  that  on  the  20th  day  of  August,  1884, 
the  said  S.  N.  Merriam,  together  with  Lydia,  his  wife,  for 
the  expressed  consideration  of  five  hundred  dollars, quit- 
claimed and  conveyed  by  deed  of-  that  date,  the  said  land 
to  the  plaintiff.  This  deed  was  executed  by  one  W.  D. 
Merriam  as  attorney  in  fact  of  the  grantors.  The  power 
of  attorney,  by  virtue  of  which  said  deed  was  executed,  is 
copied  in  the  abstract,  is  dated  October  1, 1872,  and  by  its 
terms  empowered  the  said  attorney  ^'  to  bargain  and  sell 
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any  and  all  real  estate  that  we  now  own  or  may  hereafter 
own  in  the  state  of  Nebraska,"  etc. 

It  does  not  appear  from  the  abstract  who  was  the  owner 
of  the  land  at  the  date  of  said  tax  deed  or  other  transac- 
tions. But  it  appears  that  on  the  1st  day  of  May,  1879, 
defendant  Jacob  LeFever  received  and  recorded  a  deed 
of  conveyance  therefor  executed  by  the  sheriff  of  Cass 
county,  and  that  on  the  11th  March,  1881,  the  said  Jacob 
LeFever  executed  and  delivered  to  the  defendant,  O.  H. 
Groodwin  a  title  bond  of,  to,  and  upon  the  said  land  and 
placed  him  in  the  possession  thereof,  and  that  said  land 
was,  at  the  date  of  the  commencement  of  this  action,  in  the 
actual  possession  and  occupancy  of  said  (roodwin  under 
the  said  title  bond. 

This  action  was  brought  in  the  nature  of  an  action  quia 
Hmet  for  the  purpose  of  removing  from  the  said  land  the 
clouds  cast  upon  the  title  thereof  by  the  said  sheriff's  deed 
to  LeFever  and  title  bond  from  LeFever  to  Goodwin,  or 
in  case  the  title  of  the  said  plaintiff  to  the  said  land  by 
and  through  the  said  tax  deed  should  fail,  then  that  the 
said  plaintiff  should  be  decreed  to  have  a  lien  upon  the 
said  land  for  the  amount  for  which  the  same  was  bid  off 
and  purchased  at  the  said  tax  sale  by  the  said  S.  N.  Mer^ 
riam,  and  the  several  amounts  subsequently  paid  by  him 
for  delinquent  taxes  thereon,  with  interest  on  said  several 
sums,  as  provided  by  statute,  and  that  said  land  might  be 
sold  if  necessary  for  the  purpose  of  discharging  such  lien. 

The  defendant  answered  the  petition  of  the  plaintiff,  ad- 
mitting the  possession  of  said  land  by  them,  as  charged  in 
the  said  petition,  and  claiming  the  title  thereto.  Denying 
the  validity  and  lawfulness  of  the  purchase  of  said  land 
at  tax  sale  by  the  said  Merriam.  Denying  that  the  said 
Merriam  ever  paid  the  several  amounts  set  forth  in  the 
petition,  either  as  delinquent  taxes  or  as  taxes  due,  and  a 
legal  charge  on  said  land  ;  and  denying  that  the  plaintiff 
has  any  interest  in  said  land  under  the  pretended  convey- 
ance from  S.  N.  Merriam,  etc. 
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There  was  a  trial  to  the  court,  which  found  for  the  de- 
fendants and  rendered  a  decree  dismissing  said  cause  with 
costs.  The  plaintiff  brings  the  cause  to  this  court  on  error, 
It  appears  from  the  bill  of  exceptions  that  upon  the  trial : 

Plaintiff  offered  the  treasurer's  deed  set  fbrth  in  the 
petition  as  evidence  of  title. 

Defendant  objected  to  the  introduction  of  said  deed,  be- 
cause it  was  not  executed  as  required  by  law,  and  had  no 
seal  attached. 

Which  objection  was  sustained  by  the  court,  and  the 
court  then  found  that  the  title  under  said  deed  had  failed. 

Plaintiff  then  offered  satisfactory  evidence  of  the  sale  of 
said  land  for  the  delinquent  taxes  of  1870,  and  of  the 
purchase  of  the  same  by  S.  N.  Merriam,  and  of  the  execu- 
tion and  delivery  of  the  deed,  and  of  the  payment  of  t4ie 
subsequent  taxes  as  set  forth  in  the  petition  for  the  purpose 
of  establishing  the  lien  for  taxes,  and  having  the  same  fore- 
closed, which  evidence  was  received  by  the  court. 

.  Plaintiff  then  offered  in  evidence  the  power  of  attorney 
from  S.  N.  Merriam  and  Lydia  Merriam  to  W.  D.  Mer- 
riam, which  is  as  follows : 

We,  the  undersigned,  hereby  constitute  and  appoint  W. 
D.  Merriam  our  true  and  lawful  attorney  for  us,  and  in 
our  names,  place  and  stead,  to  bargain  and  sell  any  and  all 
real  estate  that  we  now  or  may  hereafter  own  in  the  state 
of  Nebraska,  and  in  our  own  names  to  execute  deeds  there- 
for, hereby  ratifying  and  confirming  all  that  our  said  at- 
torney may  do  by  virtue  hereof. 

Done  this  first  day  of  October,  A.  D.  1872. 

Sheldon  N.  Merriam. 
Lydia  Merriam. 
Signed,  sealed  and  acknowledged  in  presence  of 

Albert  Chandler, 
Julia  A.  Ward. 
[And  properly  acknowledged.] 
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To  the  introduction  of  which  the  defendants  objected 
for  the  reason  that  said  power  of  attorney  is  irrelevant  and 
immaterial,  for  the  reason  that  it  appears  from  the  face  of 
the  same  that  it  authorized  said  W.  D.  Merriam  to  sell  and 
convey  real  estate  only,  and  in  no  manner  authorized  the 
transfer  of  the  cause  of  action  sought  to  be  enforced  in 
this  suit  against  the  real  estate  of  the  defendants.  Which 
objection  the  court  sustained  and  plaintiff  excepted. 

Plaintiff  then  offered  in  evidence  the  deed  of  S,  N.  Mer- 
riam and  Lydia  Merriam,  executed  under  the  forgoing 
power  of  attorney,  which  is  as  follows : 

QUIT-CLAIM  DEED. 

For  the  consideration  of  five  hundred  dollars  we,  S.  N. 
Merriam  and  Lydia  Merriam,  husband  and  wife,  of  Wash- 
ington county,  Ohio,  do  hereby  quit  claim  and  convey  to 
A.  E.  Alexander  the  following  real  estate  situated  in  the 
county  of  Cass  and  state  of  Nebraska,  to-wit:  The  south- 
east fourth  of  section  24,  township  12,  of  range  12. 
Signed  this  20th  day  of  August,  a.d.  1884. 

S.  N.  Mebriam, 
Lydia  Merriam. 
By  W.  D.  Merriam,  their  attorney  in  &ct. 
In  the  presence  of 
G.  D.  Woodin. 

[And  properly  acknowledged.] 

To  the  introduction  of  which  deed  the  defendants  ob- 
jected for  the  reason  that  it  merely  purports  to  be  a  re- 
lease made  by  S.  N.  Merriam  and  Lydia  Merriam  by  a 
party  claiming  to  hold  a  power  of  attorney  to  convey  real 
estate  only,  by  one  W.  D.  Merriam. 

Which  objection  was  sustained  by  the  court,  and  the 
plaintiff  excepted. 

Numerous  errors  are  assigned,  but  it  is  not  deemed  neces- 
sary to  state  them  in  detail. 
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Two  questions  are  presented  by  the  record. 

1.  Was  the  power  of  attorney  from  S.  N.  Merriam 
and  Lydia,  his  wife,  to  W.  D.  Merriam,  sufficient  author- 
ity to  the  latter  for  the  execution  of  the  quit-claimdeed 
to  the  plaintiff? 

2.  Did  the  quit-claim  deed  vest  in  the  grantee  therein 
named  the  right  originally  in  the  grantor  to  reclaim  from 
the  land  the  amount  paid  for  its  purchase  at  the  tax  sale 
as  well  as  the  several  sums  paid  for  delinquent  taxes  there- 
on,  subsequent  to  the  execution  of  the  said  tax  deed  and 
prior  to  the  fiulure  of  the  title  conveyed  thereby? 

Both  of  these  questions  must  be  answered  in  the  affirm- 
ative. As  to  thQ  first  proposition,  it  seems  to  be  the  posi- 
tion of  counsel  for  defendant,  Goodwin,  that  the  object  of 
the  power  being  to  authorize  the  conveyance  of  real  prop- 
erty, and  th^  trial  court  having  found  that  the  title  to  the 
land  thereby  sought  to  be  conveyed  had  failed,  the  power 
was  ineffectual  to  authorize  the  conveyance  of  even  the 
claim  or  color  of  title  created  or  existing  in  the  grantor  by 
virtue  of  the  purchase  of  the  land  by  the  grantor  at  tax 
sale.  This  argument  would  be  more  plausible  if  the  deed 
authorized  by  the  power  was  a  full  covenant  warranty ; 
but  even  then,  while  admitting  that  it  failed  to  carry  a  fee 
in  the  land,  it  would  convey  any  right,  easement,  or  lien 
thereon  held  or  claimed  by  the  grantor.  But  from  the 
peculiar  language  of  the  power  above  copied,  it  may  be 
doubted  that  it  would  authorize  the  execution  of  a  convey- 
ance with  covenants  of  warranty.  It  cannot  be  doubted 
that  it  did  authorize  the  execution  of  a  deed  conveying  the 
right,  title,  interest,  or  lien  of  the  persons  executing  the 
power  in,  to,  or  upon  the  tract  of  land  therein  described 
either  in  possession,  expectancy,  or  possibility. 

The  second  question  is  nearly,  if  not  quite,  involved  in 
the  first.  S.  N.  Merriam  purchased  this  tract  of  land  at 
a  sale  for  delinquent  taxes ;  he  received  a  deed  therefor 
which  purported  to  convey  an  absolute  title  to  the  land« 
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Bat  long  experience  had  shown  it  to  be  extremely  difficult, 
if  not  impossible^  to  sustain  a  title  to  land  acquired  under 
proceeding  for  the  collection  of  delinquent  taxes.  Recog- 
nizing this,  the  legislature  passed  the  act  of  1871.  I 
quote  the  7th  section  of  said  act  as  in  more  than  one 
respect  applicable  to  the  question  under  consideration. 

"  Sec.  7.  Whenever  the  title  acquired  by  a  purchaser 
of  real  estate  at  treasurer's  sale  shall  fail,  the  purchaser  at 
such  sale,  or  his  heirs  or  assigns,  shall  have  a  lien  on  the 
real  estate  so  purchased  for  the  full  amount  of  the  pur- 
chase money,  together  with  interest  thereon  from  the  date 
of  such  purchase  at  the  rate  of  forty  per  cent  per  annum, 
until  the  same  is  fully  paid,  and  such  purchaser,  his  heirs, 
or  assigns,  may  pay  all  taxes  lawfully  assessed  on  such  real 
estate  after  such  purchase,  and  when  the  said  title  shall 
fail,  may  have  a  lien  for  all  such  taxes,  together  with  interest 
thereon  from  the  time  of  payment,  at  the  rate  aforesaid/' 
etc     Oen.  Stats.,  936. 

It  will  be  observed  that  the  lien  above  provided  for 
attaches  to  the  purchase,  but  lies  dormant  until  the  title 
acquired  thereby  fails,  and  it  follows  and  attends  such 
purchase  whether  in  the  hands  of  the  purchaser,  his  heirs, 
or  assigns.  The  original  certificate  of  purchase  is  surren- 
dered to  the  county  upon  the  execution  of  the  tax  deed,  so 
that  it  is  no  longer  the  subject  of  assignment.  Accordingly 
the  assigns  provided  for  in  the  section  must  be  the  per- 
sons to  whom  the  real  estate  has  been  conveyed  or  assigned 
by  deed.  So  also  of  the  subsequent  taxes  paid  on  the  real 
estate  by  the  holder  of  the  tax  title.  The  only  evidence 
that  he  gets  of  such  payment  is  a  receipt  from  the  county 
treasurer.  Such  receipt  alone  could  scarcely  be  the  subject 
of  an  assignment.  It  would  be  of  no  possible  value  in 
the  hands  of  any  assignee  other  than  the  holder  of  the 
title  purchased  at  treasurer's  sale ;  nor  to  him  until  such  title 
fails.  But  upon  such  failure,  in  whosesoever  hands  the 
title  may  be,  he  becomes  the  holder  of  a  lien  upon  the  land 
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for  the  amount  of  the  original  purchase,  with  interest,  as 
well  as  for  the  amount  of  all  legal  subsequent  taxes  thereon, 
paid  by  the  original  purchaser  or  any  assignee  of  such 
failing  tax  title,  together  with  interest  thereon.  It  has 
been  settled  by  an  unbroken  line  of  cases  in  this  court,  be- 
ginning with  that  of  PetiU  v.  Black,  8  Neb.,  52,  that  the 
rate  of  interest  to  which  the  holder  of  the  lien  in  cases  of 
this  character  is  entitled,  is  one  per  cent  per  month.  That 
rule  will  be  adhered  to,  and  had  plaintiiT  asked  it  in  his 
petition  in  error  or  brief,  a  decree  would  be  rendered  for 
bim  in  accordance  with  the  above  views  in  this  court)  but 
as  he  only  asks  for  a  reversal,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  future  pro- 
ceedings in  accordance  with  law. 

Reversed  and  remakded. 
The  other  judges  concur. 
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JiBROHE  ShAMP,   plaintiff   IN   ERROR,   V.   AUQUST 

Meyer,  i>efendant  in  error. 
Contraota:     action:     oonsidsbation.     Where  one  makes  a     ,  ^  .^ 

I  80    tH^ 

promise  to  another  for  the  benefit  of  a  third  person,  soch  third      |  88  800 
person  can  maintain  an  action  upon  the  promise,  though  the 
consideration  does  not  move  directly  from  him. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

A.  jr.  Cornish  and  0,  P.  Mason,  for  plaintiiBf  in  error, 
cited:  Miliani  v.  Tognini,  7  Pac.  Rep.,  279.  Lawrence 
V.  Fox,  20  N.  Y.,  268.  Vrooman  v.  Turner,  69  N.  Y., 
280.  Oamsey  v.  Rodgers,  47  N.  Y.,  233.  Cooper  v. 
Fo88,  16  Neb.,  520.     StewaH  v.  SneUing,  16  Neb.,  602. 
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Bond  V.  Dolby,  17  Neb.,  494,  Carman  v.  Kelly,  6  Han. 
(N.  Y.),  283. 

Sawyer  &  Snell,  for  defendant,  cited :  Tweddle  v.  Atkin- 
son,  1  B.  &  8.,  893.  Hoisted  v.  Francis,  Bl  Mich.,  113. 
Exchange  Bank  v.  Rice,  107  Mass.,  37.  Anderson  v. 
Fitzgerald,  21  Fed.  Rep.,  294.  Clapp  v.  Lawton,  31 
Conn.,  96.  Gamsey  «.  Rogers  47  N.  Y.,  283.  LaJce 
Ontario  Shore  R.  R.  v.  Ourtiss,  80  N.  Y,,  223.  Austin 
V,  Sdigman  et  al,  IS  Fed.  Rep.,  519.  Dow  v.  Clark,  7 
Gray,.  198.  Ifai.  Bank  v.  Grand  Lodge,  98  U.  S.,  123. 
MerriUv.  Green,  55  N.  Y.,  270.  Pardee  v.  Treat,  82  N. 
Y.,  386.     Mackintosh  v.  Fatman,  38  How.  Pr.,  145. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  the  de- 
fendant in  the  district  court  of  Lancaster  county.  The 
defendant  demurred  to  the  petition;  the  demurrer -was  sus- 
tained and  the  action  dismissed. 

The  plaintiff  allies  in  his  petition  in  substance,  that  in 
November,  1880,  the  plaintiff,  T.  B.  Dawson,  and  J.  A. 
Wallingford  constituted  the  firm  of  Dawson,  Shamp  & 
Company,  doing  business  at  Lincoln ;  that  said  firm  was 
indebted  to  various  persons  and  firms  as  follows :  as  guar- 
antors upon  the  note  of  Peter  Davy  to  the  La  Belle 
"Wagon  Company  in  the  sum  of  $95.96 ;  to  the  R.  Elwood 
Manufacturing  Co.  in  the  sum  of  $1 57 ;  to  Hurst,  Dunn 
&  Co.  in  the  sum  of  $37.60;  to  the  La  Belle  Wagon  Co., 
as  guarantors  on  the  notes  of  one  Henry  Overstake,  about 
the  sum  of  $287.50.;  to  Saberling,  .Miller  &  Co.  in  about 
the  sum  of  $60,  as  guarantors  upon  the  note  of  W.  Lar- 
son ;  to  the  R.  Elwood  Manufacturing  Co.,  about  the  sum 
of  $35,  as  guarantors  upon  the  note  of  one  L.  W.  Ward  ; 
to  the  La  Belle  "Wagon  Co.,  upon  their  own  note  in  the 
sum  of  $257.71,  and  $57.71,  and  the  sum  of  $19  to  the 
Perkins  Plow  Co.    That  afterwards,  and  on  the  9th  day 
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of  November,  1880,  the  plaintiff  sold  all  his  interest  Id 
said  partnership  to  one  John  Geisler,  the  firm  of  Dawsoii, 
Wallingford  &  Greisler  assuming  and  agreeing  to  pay  all 
of  said  debts,  and  save  the  plaintiff  harmless.  That  in 
December,  1880,  said  Wallingford  sold  and  transferred 
his  interest  in  said  firm  to  Dawson,  Geisler,  and  one  C» 
Nohring,  in  part  consideration  of  which  said  three  persons  - 
agreed  to  pay  all  the  debts  of  said  Dawson,  Wallingford  k 
Geisler,  and  save  said  Wallingford  harmless;  that  after- 
wards Dawson  sold  and  transferred  all  his  interest  in  said 
partnership  business,  good-will  and  effects,  to  Nohring, 
Geisler,  and  the  defendant,  Meyer,  in  part  consideration  of 
which  said  persons  assumed  and  agreed  to  pay  and  save 
said  co-partnership  harmless  from  all  the  debts  and  liabilir 
ties  of  said  co-partnership  of  Dawson,  Nohring  &  Co. 
And  said  persons  continued  in  business  as  Nohring,  Geis- 
ler &  Meyer.  That  in  March,  1882,  said  last-named  firm 
was  dissolved  by  the  withdrawal  therefrom  of  Geisler,  and 
the  transfer  by  him  to  Nohring  &  Meyer  of  all  his  inter- 
est in  said  firm,  in  part  cpnsideration  whereof  said  Nohring 
&  Meyer  agreed  to  pay,  and  did  assume  all  the  indebted- 
ness of  Nohring,  Geisler  &  Meyer.  That  in  October, 
1882,  the  firnd  of  Nohring  &  Meyer  was  dissolved,  the 
defendant  receiving  and  retaining  in  severalty  all  the  busi- 
ness, effects,  and  good-will  of  same  last-named  co-partner- 
ship, and,  in  part  consideration  thereof,  assuming  and 
agreeii^g  to  pay  all  the  debts  and  liabilities  of  said  last- 
named  firm.  But  notwithstanding  the  premises,  neither  the 
said  defendant,  nor  the  said  Dawson,  nor  Wallingford,  nor 
Nohring,  nor  Geisler,  nor  either  of  said  co-partnerships,  have 
ever  paid  said  indebtedness  or  any  part  thereof;  that  by 
reason  of  the  premises  said  plaintiff  has  been  compelled 
by  the  creditors  of  Dawson,  Shamp  &  Co.  to  pay  all  of 
the  debts  above  set  forth,  and  neither  said  defendant  nor 
any  of  said  persons  or  co-partnerships  have  repaid  to 
plaintiff  said  sums  of  money,  or  any  part  thereof. 
15 
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If  the  allegations  of  the  petition  are  true,  Meyer  assumed . 
the  payment  of  the  oWigations  of  the  firm  of  Nohring  & 
Meyer,  one  of  which  was  the  payment  of  the  debts  which 
the  plaintiff  afterwards  was  compelled  to  pay.  Can  he 
maintain  an  action  against  Meyer  on  this  contract  to  which 
he  was  not  a  party,  but  which  contains  a  provision  for  his 
benefit? 

This  question  was  before  the  supreme  court  of  Nevada 
in  MUiani  v.  Tognini^  7  Pacific  Rep.,  279,  and  it  was  held 
that  a  party  may  maintain  an  action  on  a  simple  contract, 
to  which  he  was  not  a  party,  upon  which  he  was  not  con- 
sulted, and  to  which  he  did  not  assent,  when  it  contains  a 
provision  for  his  benefit. 

In  Lawrence  v.  Fox,  20  N.  Y.,  268,  one  Holly,  in  No- 
vember, 1857,  at  the  request  of  the  defendant,  loaned  and 
advanced  to  him  $300,  stating  at  tlie  time  that  he  owed 
that  sum  to  the  plaintiff  for  money  borrowed  of  him,  and 
had  agreed  to  pay  it  to  him  next  day.  That  the  defendant, 
in  consideration  thereof,  at  the  time  of  receiving  the 
money,  promised  to  pay  it  to  the  plaintiff  on  the  next  day. 
The  court  held  that  the  plaintiff  could  maintain  an  action 
on  the  promise.  Farley  v.  Cleavdand,  4  Cow.,  432,  S.  C, 
9  Id.,  639.  This  principle  has  been  frequently  applied  in 
cases  of  mortgage  foreclosure,  where  it  is  held  that  the 
undertaking  of  the  grantee  of  mortgaged  premises  to  pay 
off  the  incumbrance  is  a  collateral  security  obtained  by  the 
mortgagor,  which  inures  by  an  equitable  subrogation  to 
the  benefit  of  the  mortgagee.  King  v.  Whitely,  10  Paige, 
465.  Hahey  v.  Reed,  9  Paigej  445.  Cumberland  v.  Cod- 
ringixm,  3  Johns.  Ch.,  254-261. 

In  Schermerhom  v.  Vanderheyden,  1  John.,  139,  it  was 
held  that  a  parol  promise  from  one  person  to  another  for 
the  benefit  of  a  third  person  will  enable  that  third  person 
to  maintain  an  action  on  such  promise.  This  rule  was 
established  under  the  common  law,  and  has  been  adhered 
to  by  the  courts  of  that  state. 
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In  Cooper  v.  Foss,  15  Neb.,  516,  it  was  held  that  the 
purchaser  of  mortgaged  premises,  who,  as  the  whole  or 
part  consideration  for  such  purchase,  agrees  to  pay  off  the 
mortgage,  may  be  sued  upon  default  of  such  payment  by 
the  holder  of  the  mortgage.  See  also  Stewart  v.  SneUing. 
15  Neb.,  502.  Merriman  v.  Moore^  90  Penn.  St,  80, 
Carman  v.  Kelly,  6  Hun.,  283. 

In  Merriman  v.  Moore  it  is  said  :  "  It  is  a  fundamental 
principle  that  a  party  may  sue  on  a  promise  made  on  a 
sufficient  consideration  for  his  use  and  benefit,  though  it 
be  made  to  another  and  not  to  himself.  Hoff's  Appeaij 
21  Pa.  St.,  200.  Townaend  v.  Long,  77  Pa.  St.,  143. 
Justice  V.  Tallmany  86  Pa.  St.,  147, 

In  Putney  v,  Famham,  27  Wis.,  187,  it  was  held  that 
in  case  of  simple  contract,  where  one  makes  a  promise  to 
another  for  the  benefit  of  a  third  person,  such  third  per- 
son may  maintain  an  action  upon  the  promise  though  the 
consideration  does  not  move  from  him.  This,  we  think,  is 
a  correct  statement  of  the  law,  and  it  is  decisive  of  this 
case,  as  the  petition  clearly  shows  a  promise  of  the  defend- 
ant made  to  another  for  the  benefit  of  the  plaintiff. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 

Beyebsed  and  bemanded. 

The  other  judges  concur. 
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The'  City  op  Plattsmouth,  plaintiff  in  erbob,  v. 
Thomas  Mitchell,  defendant  in  erbor. 

1.  Miinioipal  Corporations:     defectiyb  sidewalks.    Be- 

fore a  city  or  other  mnnicipal  corporation  will  be  liable  for  in* 
juries  caused  by  a  defective  sidewalk,  it  must  be  shown  that  the 
city,  by  its  officers,  had  notice  of  the  defect,  or  that  such  defeot 
had  existed  so  long  and  under  such  circumstances  as  to  raise  the 
presumption  of  knowledge.  But  where  a  portion  of  a  sidewalk 
is  in  bad  condition  by  reason  of  loose  boards  and  defective  con- 
struction, it  is  not  necessary  that  the  city  or  its  officers  should 
have  notice  that  the  particular  board  which  caused  the  injuiy 
was  loose.  Notice  of  the  general  bad  condition  of  the  walk  at 
that  place  will  be  held  sufficient. 

2.  NegUgence :    contsibutoey  negligence.    In  an  action  for 

damages  resulting  from  personal  injuries  caused  by  the  sklleged 
negligence  of  the  defendant,  the  question  of  contributory  neg- 
ligence on  the  part  of  plaintiff  is,  ordinarily,  one  of  fact  for  the 
jury  to  determine  under  instructions  from  the  court. 
8.    Municipal   Corporation:     sidewalks  constbuctkd  by 

PEOPEETY  OWNEfi:    LIABILITY  OF  CITY  FOB  INJT7BIES.    Where 

a  sidewalk  is  constructed  on  a  public  street  or  thoroughfare  in  a 
city  by  an  abutting  property  owner  without  any  direction  or 
order  by  the  officers  of  such  city,  the  fact  of  such  construction 
by  the  property  owner  without  authority  will  not  relieve  the 
dty  from  liability  for  damages  to  persons  injured  thereon  with- 
out fault,  if  after  the  construction  of  such  walk  the  city  ae- 
Bumes  jurisdiction  over  it  and  orders  repairs  to  be  made  prior 
to  an  accident. 

4, :    :    .    Nor  will  such  dty  be  relieved  from 

liability,  even  though  It  does  not  assume  such  jurisdiction,  if  the 
walk  is  in  a  public  street  in  constant  use,  and  in  a  line  of 
other  sidewalks  constructed  by  direction  of  the  dty,  or  over 
which  it  has  control. 

Ebbob  to  the  district  court  for  Cass  county.     Tried  be- 
low before  Mttcshell,  J. 

ChapTnan  &  Polk,  for  plaintiff  in  error. 

It  is  contributory  n^ligence  for  a  person  passing  along 
a  street  to  go  upon  a  part  of  it  which  he  knows  or  per- 
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ceives  to  be  dangerous.  JEvans  v.  Utica^  69  N.  Y.,  166. 
Belt<m  V.  Baxter y  64  Id.,  245.  Chicago  v.  Mc  Given,  78 
111.,  347.  Coates  v.  Canaan,  51  Vt,  131.  WiUm  v. 
CharUstown,  8  Allen,  137. 

J.  B.  Strode  and  Bryon  Clark,  for  defendant  in  error. 

There  was  no  contributory  n^ligence.  It  was  a  ques- 
tion for  a  jury  to  determine  whether  a  party  injured  ex- 
ercised due  care.  Smith  v,  Lowell,  6  Allen.,  89.  CxUhr 
bert  V.  AppleUm,  24  Wis.,  383.  Rice  c.  Dee  Moines,  40 
Iowa,  642. 

Reese,  J. 

This  was  an  action  against  plaintiff  in  error  for  dama- 
ges resulting  from  a  personal  injury  to  defendant  in  error, 
occasioned  by  a  defective  sidewalk  on  one  of  the  streets  of 
plaintiff  in  error.  The  verdict  was  in  favor  of  defendant 
in  error — plaintiff  below — ^and  the  defendant  city  prose- 
cutes error  to  this  court. 

The  facts  of  the  injury  may  be  briefly  stated  as  follows : 
Defendant  in  error  and  another  person  were  walking 
upon  the  sidewalk*  on  which  the  accident  occurred,  when 
the  individual  accompanying  him  stepped  on  the  end  of  a 
loose  board,  outside  the  underlying  stringer,  This  elevated 
the  end  of  the  board  in  front  of  defendant  in  error,  and  he 
was  thereby  thrown  down,  receiving  severe  injuries  by  the 
fall.  It  is  alleged  in  the  petition,  and  was  proven  to  the 
satisfaction  of  ttie  jury,  that  the  sidewalk  in  question  was 
defective  in  its  construction,  had  long  been  out  of  repair, 
and  that  the  defect  and  want  of  repair  were  known  to  the 
officers  of  plaintiff  in  erron  The  testimony  on  these  ques- 
tions was  conflicting,  and  as  there  was  sufficient  proof  to 
sustain  the  finding  against  plaintiff  in  error,  that  part  of 
the  case,  under  the  well  established  law  of  this  state,  can- 
not be  molested.     While  it  may  be  true  that  there  was  no 
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notice  of  the  looseness  of  the  particular  plank  which  oc- 
casioned the  injury,  yet  there  was  sufficient  proof  of  no- 
tice of  the  bad  condition  of  the  sidewalk  in  general  at  the 
place  where  the  accident  occurred,  the  loose  condition  of 
the  boards,  and  the  defects  in  the  construction  of  the  walk, 
to  meet  all  the  requirements  of  notice  of  the  defect  which 
cased  the  injury.  Oity  of  Linooln  v.  Woodwardy  19  Neb., 
259.  The  contention,  therefore,  that  "  the  defect  in  the 
sidewalk  by  which  defendant  in  error  received  his  injury 
was  a  latent  defect,"  need  not  be  further  noticed. 

It  is  next  insisted  "  that  defendant  in  error  knew  of  this 
latent  defect,  and  did  not  exercise  that  care  and  caution 
which,  under  the  circumstances,  he  was  compelled  to  exer- 
cise to  enable  him  to  recover  damages  from  the  city." 

Upon  examination  of  the  instructions  given  to  the  jury 
by  the  trial  court,  we  find  that  the  question  of  contributory 
negligence  was  submitted  to  them,  and  they  were  directed 
that  in  case  they  found  that  the  negligence  of  defendant  in 
error  contributed  to  the  injury,  he  could  not  recover. 

The  jury  were  justified  in  finding  from  the  evidence 
that  the  sidewalk  on  sixth  street,  in  front  of  the  Cottage 
House  (the  place  where  the  accident  occurred),  had  been 
defective  for  a  number  of  months,  and  that  there  was 
scarcely  a  time  when  some  of  the  cross  boards  were  not 
loose.  That  both  the  city  officers  and  defendant  in  error 
knew  of  this  condition.  That  other  persons  had  been 
thrown  by  the  boards  in  much  the  same  manner  as  defend- 
ant in  error  was  thrown.  That  the  accident  occurred  in 
the  daytime,  while  all  apparent  defects  might  be  seen,  and 
that  defendant  in  error  was  walking  near  one  side  of  the 
sidewalk  in  company  with  his  associate,  using  such  care  as 
people  ordinarily  use  under  such  circumstances. 

Among  a  number  of  other  instructions,  the  following 
was  given  : 

3d.  Under  ordinary  circumstances,  persons  traveling 
on  the  streets  by  the  usual  modes  are  required  to  use  ordi- 
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nary  care  only;  and  you  should  presume  that  plaintiff 
exercised  such  care,  unless  the  evidence  shows  negligence 
or  fault  on  his  part.  In  determining  whether  there  was 
negligence  on  his  part  which  contributed  to  the  injury  re- 
ceived, and  of  which  plaintiff  complains,  you  have  a  right 
to  consider  his  knowledge  at  the  time  of  the  unsafe  condi- 
tion of  the  sidewalk  over  which  he  was  passing ;  for  if  he 
had  such  knowledge,  the  law  would  require  of  him  more 
care  than  it  would  otherwise  do.  But  it  is  for  you  to  de- 
termine from  the  evidence  and  circumstances  of  the  case 
whether  he  was  guilty  of  contributory  n^ligence,  and  ii 
he  was,  he  cannot  recover. 

This  instruction  fairly  submitted  the  question  of  contrib- 
ntory  negligence  to  the  jury.  It  was  for  them  to  say,  from 
all  the  evidence  in  the  case  bearing  upon  the  conduct  of 
defendant  in  error  at  and  prior  to  the  accident,  whether 
he  was  negligent,  and  whether  such  negligence,  if  proven, 
contributed  to  the  injury.  It  would  be  quite  difiScult  to 
establish  an  inflexible  rule  by  which  we,  as  matter  of  law, 
could  say  whether  the  conduct  of  defendant  in  error  was 
or  was  not  negligent.  If  he  knew  the  board  upon  which 
his  associate  was  about  to  step  was  loose,  or  if  he  had  good 
reason  to  believe  such  was  the  case,  he  would  naturally 
hesitate  till  the  danger  was  past,  before  crossing  it.  Yet 
he  had  the  right,  in  the'  absence  of  such  knowledge,  to  pre- 
sume the  walk  was  safe',  and  })ass  along  in  the  natural  and 
usual  way  and  with  the  usual  reliance  of  pedestrians  in 
passing  over  a  walk  in  the  condition  in  which  he  knew 
this  to  be.  Or,  stating  the  proposition  differently,  he  was 
not  required  to  presume  that  each  board  in  place  was  a 
trap,  leave  the  walk,  and  walk  in  the  street.  His  whole 
conduct  was  for  the  scrutiny  of  the  jury,  and  it  was  for 
them  to  say  whether  or  not  he  was  negligent.  They  ap- 
pear to  have  thought  not,  and  by  their  conclusion  we  must 
abide. 

The  next  and  last  contention  of  plaintiff  in  error  is,  that 
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it  can  in  no  event  be  held  liable,  as  the  sidewalk  was  oon- 
structed  without  its  authority  or  direction,  but  by  a  private 
person,  in  front  of  hia  property,  and  that  the  city  never  ^t 
any  time  had  control  of  it. 

Upon  this  point  it  would  be  sufficient  to  say  that  there 
was  some  proof  that  the  city  did  assume  jurisdiction  over 
the  walk,  and  by  its  council  ordered  its  officers  to  notify 
the  owner  to  repair  it.  The  chief  of  police,  acting  under 
instructions,  notified  the  owner  of  the  order  of  the  council 
to  re))air  the  walk  at  one  time,  and  assumed  jurisdiction 
over  this  walk,  the  same  as  the  other  walks  of  the  city. 
This  was  enough  to  fasten  the  liability  of  plaintiff  in  error. 

But  we  do  not  think  that  proof  of  the  assumption  of  this 
jurisdiction  was  at  all  necessary.  The  evidence  shows,  be- 
yond any  question,  that  the  sidewalk  where  the  accident  oc- 
curred was  in  constant  use,  and  had  been  for  a  long  time — 
many  years;  and  that,  aside  from  the  main  business  street 
of  the  city,  it  was  on  one  of  the  most  public  thoroughfares. 
It  is  the  duty  of  the  city  to  see  that  all  its  public  high- 
ways, in  general  use,  are  made  and  kept  in  a  reasonably 
safe  condition.  It  has  authority  to  require  the  removal 
of  obstructions,  and  in  default  of  such  removal,  to'  punish 
the  offender  and  remove  the  obstruction. 

If  the  street,  being  a  thoroughfare  in  general  and  con- 
stant use,  is  obstructed  by  a  sidewalk  for  a  series  of  years, 
which  is  an  element  of  danger,  it  Is  clearly  the  duty  of  the 
city  to  cause  the  danger  to  be  removed,  and  in  case  of  a 
a  defective  segment  of  sidewalk,  on  the  line  of  travel  over 
other  walks,  it  would  be  equally  as  liable  as  if  the  walk  had 
been  constructed  by  its  express  order.  lAick  v.  City  of 
Bipon,  52  Wis.,  196 ;  4  Waite's  Ac.  and  Def.,  536.  Oli- 
ver V,  City,  69  Mo.,  83.  Weave  t\  Fiichburg^  110  Mass., 
334.  City  of  Bloomington  v.  Bay,  42  111.,  503.  Dillon 
on  Municipal  Corporations,  §  1017  et  seq. 

We  have  examined  all  the  testimony  and  the  instruc- 
tions of  the  court,  and  find  in  the  former  sufficient  to  sus- 


JULY  TERM,  1886.  283 


Marlon  t.  StiUe. 


tein  the  findings  of  fact,  and  in  the  latter  no  misstatement 
of  the  law. 

It  follows  that  the  judgment  must  be  affirmed. 

Judgment  affibhed. 


Jackson  Marion,  pijiintiff  in  ERftOR,  v.  The  State 
OF  Nebraska,  defendant  in  error. 

1*  Criminal  Law :  trial  :  compffbnot  of  jubob.  Where  a  per- 
son 18  called  to  act  as  a  juror  on  the  trial  of  a  criminal  canse, 
and  upon  examination  it  is  made  to  appear  that  he  has  heard 
the  testimony  of  a  part  of  the  witnesses  in  a  previons  trial  of 
the  same  cause,  and  that  he  has  formed  an  opinion  as  to  the 

gnilt  or  innocence  of  the  party  on  trial,  and  that  such  opinion   

is  founded  upon  the  testimony  heard,  and  is  still  retained  by   ^  |^ 
him,  it  is  not  error  to  excuse  him.  gQ  ^ 

OPINION  OF  JUROR.     If  a  proposed  juror  has  '. 


formed  an  opinion  as  to  the  guilt  or  innocence  of  a  defendant 
upon  whose  trial  the  juror  is  called  to  sit,  and  that  opinion  is 
one  which  is  so  iBrmly  fixed  as  to  require  evidence  to  remove  it, 
it  is  not  error  for  the  court  to  excuse  him  from  sitting  in  the 
cause. 

JUROR  A  RELATIVE  OF  ACCUSED.      If  a  proposed 


juror  is  '*  a  relative  within  the  fifth  degree  "  to  a  defendant  on 
trial  for  a  criminal  offense,  it  is  a  cause  for  challenge  under  seo- 
tion  468  of  the  civil  code,  and  if  a  challenge  for  cause  is  inter- 
posed it  should  be  sustained,  and  the  juror  excused. 

4.     : :  FORMER  SERVICE  AS  JUROR.    By  section  665  of 

the  civil  code  all  persons  are  exempt  from  service  as  jurors  in 
the  district  court  who  have  served  in  such  court  within  two 
years,  and  suoh  service  being  shown,  it  is  sufficient  cause  to  ex- 
cuse a  juror. 

6.     : :  CHALLENGE  TO  JURY.    Where,  after  a  jury  has 


been  sworn  to  try  a  cause,  and  immediately  after  the  adminis- 
tration of  the  oath,  but  before  any  other  act  is  done  or  step  taken 
in  the  trial,  the  accused  by  permission  of  the  court  challenges 
one  of  the  jury,  and  the  challenge  is  allowed,  and  another  juror 
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called  against  whom  no  objection  exists,  an  objection  to  furtbei 
proceeding  with  the  case  to  the  jnry  as  selected  was  properly 
overmled.  The  error,  if  any,  in  fldlowing  the  challenge  being  at 
the  instance  and  in  favor  of  the  defendant,  he  cannot  complain. 
There  would  be  no  error  in  re-swearing  the  whole  jury,  and 
proceeding  with  the  trial. 


6.     :    CIRCUMSTANTIAL  EVIDENCE:  MOTIVE  FOR  THE  CRIME. 

Where  a  defendant  is  on  trial  for  the  crime  of  murder,  the  eyidence 
of  which  is  circumstantial,  it  is  competent  to  proye  a  conversation 
between  the  defendant  and  deceased  concerning  the  purchase  oi 
property  of  accused  by  defendant  just  prior  to  their  departure 
from  home  together  and  just  prior  to  the  alleged  killing  (and 
after  which  defendant  reappeared  alone  and  in  possession  of  the 
property,  the  possession  of  which  was  to  be  retained  by  deceased 
until  paid  for)  for  the  purpose  of  showing  a  motive  for  the  IdU- 
ing;  and  this  would  be  true  even  though  the  contract  of  purchase 
was  reduced  to  writing,  and  put  in  the  possession  of  deceased. 

7.    :  EVIDENCE:  PHOTOGRAPH.     A  photograph  of  deceased 

taken  during  life  is  competent  evidence  to  aid  in  his  identification. 

8.    :  WITNESSES:    cross-examination.     Where  a  witness, 

called  by  a  defendant  in  his  defense,  is  interrogated  as  to  the 
conduct  and  presence  of  the  accused  up  to  about  the  time  of  the 
alleged  commission  of  the  crime,  il  is  not  improper  cross-examin- 
ation for  the  state's  counsel  to  inquire  as  to  his  conduct  and 
presence  after  that  date  without  being  limited  to  the  exact  time 
mentioned  in  the  examination  in  chief. 


9.    :  :  IMPEACHING  WITNESS.     Where  it  is  sought  to 

impeach  the  testimony  of  a  witness  by  showing  a  bad  reputation 
for  truth  and  veracity,  the  inquiry  as  to  such  reputation  must 
be  limited  to  the  community  in  which  the  witness  resides  or  has 
recently  resided. 

10.  Instructions  to  Jury.  A  correct  instruction  given,  or  any 
instruction  given  on  request  of  a  defendant  on  trial,  will  not  be 
held  to  be  erroneous  because  an  improper  reason  for  the  in- 
struction is  given.  With  the  reason  for  the  instruction  the  jury 
has  nothing  to  do. 

11.     :  QUESTION  FOR  JURY.    If  testimony  is  given  from  which 

a  material  fact  may  be  inferred,  it  is  the  duty  of  the  court  to 
submit  the  question  of  such  inference  to  the  jury  by  proper  in- 
structions. And  such  instruction  would  not  be  open  to  the  ob- 
jection that  the  court  gave  undue  prominence  to  that  item  of  the 
testimony. 
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12.  Criminal  Law:  circumstantial  evidence:  locus  in  quo. 
It  is  proper  for  a  jury,  in  a  case  depending  upon  circnnistantial 
evidence,  to  consider  all  the  circumstances  and  conditions  proven 
and  having  any  reference  to,  or  hearing  npon,  the  main  tssnes 
in  the  case;  and  in  such  case,  where  the  accused  asked  an  in- 
struction that  in  order  to  convict  the  state  must  prove  beyond  a 
reasonable  doubt  that  the  deceased  died  v?ithin  a  year  and  a  day 
after  receiving  the  injury;  that  the  cause  of  death  v^as  inflicted 
by  the  accused,  and  that  it  was  not  sufficient  for  the  state  to 
prove  the  flnding  of  the  body  of  the  deceased  in  the  county  in 
which  the  homicide  was  alleged  to  have  been  committed,  but 
that  it  must  be  proved  beyond  a  reasonable  doubt  that  deceased 
was  unlawfully  killed,  with  malice  aforethought,  by  the  accused, 
it  was  Held,  Proper  for  the  court  to  add  to  the  instruction  the 
farther  charge  that  the  place  where  the  remains  of  the  deceased 
was  found,  if  found,  might  be  taken  into  consideration,  together 
with  all  the  other  evidence  in  fixing  the  locality  of  the  homicide, 
if  one  was  committed. 

13.  Instructions  to  Jury.  If  a  proper  instruction  be  once  given 
it  is  not  error  for  the  court  trying  the  cause  to  refuse  to  repeat 
it  on  request  of  the  defendant. 

14.  .  Instructions  must  be  applicable  to  the  e^idenoe  ad- 
duced on  the  trial. 

15.  Crimes  Committed  on  Indian  Beservation.  The  courts 
of  this  state  have  jurisdiction  and  authority  to  try  and  punish 
persons  for  crimes  committed  on  Indian  reservations  within  the 
state. 

16.  Constitutional  Law :  change  in  criminal  pboceduee.  A 
defendant  on  trial  for  a  criminal  ofifense  has  no  vested  right  in 
the  manner  of  procedure  established  by  law  at  the  time  of  the 
commission  of  the  alleged  crime.  It  is  within  the  power  of  the 
legislature  to  change  the  procedure  or  manner  of  enforcing  a 
punishment  after  the  commission  of  the  offense,  and  such  a  law 
would  not  be  void  as  an  ^  post  facto  law.  It  was  therefore  ffddf 
That,  although  the  law  in  force  at  the  time  of  the  commission  of 
the  alleged  offense  provided  that  juries  should  be  the  judges  of 
the  law,  but  which  law  was  repealed  before  the  trial,  it  was 
competent  for  the  legislature  to  make  such  change,  and  no  error 
for  the  trial  court  to  refuse  to  instruct  the  jury  in  the  language 
of  the  prior  law. 

17.  Verdict  examined  and  Held  to  comply  with  the  law. 

18.  Motion  for  new  trial  alleged  facts  and  reasons  therefor  not 
shown  by  the  record,  and  which  were  supported  by  affidavits. 
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Connter  affidavits  were  filed  in  which  all  the  allegatioDa  in  the 
motion  for  a  new  trial  were  disproyed.  Hdd^  That  the  dedaion 
thereon  by  the  district  court  was  correct.  . 

0 

Error  to  the  district  court  for  Gage  county.  Tried  be. 
low  before  Broady,  J. 

L.  W.  Colby  aud  Hadeti  &  Baies^  for  plaintiff  in  error. 

William  Leese,  attorney  general^  for  the  state. 

Rebbe^  J. 

Plaintiff  in  error  was  indicted  at  the  March  term,  1883^ 
of  the  district  court  for  Gage  county,  for  the  crime  of 
murder,  committed  on  the  15th  day  of  May,  1872.  Upon 
trial  he  was  convicted  of  murder  in  the  first  degree,  and 
sentenced  to  be  hanged.  Upon  a  review  of  that  judg- 
ment by  this  court,  a  new  trial  was  granted.  The  case  is 
reported  in  16  Neb.,  349.'  A  re-trial  resulted  in  the  same 
judgment,  and  the  case  is  again  before  us  by  proceedings 
in  error. 

We  will  notice  the  questions  presented  substantially  in 
the  order  in  which  they  occur  in  the  brief  of  plaintiff  in 
error. 

A  large  number  of  men  were  examined  on  their  v<nrdir0 
before  a  sufficient  number  of  competent  jurors  could  b« 
found,  and  it  is  alleged  that  the  court  erred  in  its  rulings 
as  to  the  competency  of  persons  called  to  sit  in  the  case  as 
such  jurors. 

Mr.  Dobbs,  of  the  regular  panel,  was  called.  Upon  en- 
quiry by  the  district  attorney,  he  stated  that  he  had  heard 
a  part  of  the  testimony  on  the  previous  trial,  and  from 
that  he  had  formed  an  opinion  as  to  the  guilt  or  innocence 
of  the  accused,  which  he  still  had.  He  was  challenged  by  the 
state  and  excused  by  the  court,  to  which  plaintiff  excepted. 

As  the  case  stood  at  the  time  of  the  ruling  of  the  court, 
there  was  no  error  in  the  decision.     So  far  as  the  exami* 
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nation  had  gone,  and  assuming  that  plaintiff  was  satisfied 
with  it,  there  being  no  examination  on  his  part,  the  juror 
was  properly  excluded.  As  we  shall  hereafter  notice,  the 
"manner  of  procedure''  in  the  prosecution  of  criminal 
cases  is  to  conform  to  the  law  now  in  force,  even  though 
the  crime  was  committed  while  the  former'  criminal  code 
was  in  force.  Sec^  255,  Crim.  Code.  By  section  468  of 
the  prei^nt  code,  it  is  enacted,  that  if  a  juror  has  formed 
or  expressed  an  opinion  as  to  the  guilt  or  iunooence  of  the 
accused,  he  shall  be  examined  on  oath  as  to  the  ground  of 
his  opinion,  and  if  the  opinion  is  not  founded  "  upon  con- 
versations of  witnesses  of  the  transactions,  or  reading  re^ 
ports  of  their  testimony,  or  hearing  them,  testify,"  and  the 
juror  shall  declare  his  ability  to  sit  and  decide  impartially^ 
he  may  be  retained.  The  juror  had  heard  the  testimony" 
(in  part)  on  the  previous  trial,  and  upon  that  his  opinion 
was  founded.  This  was  enough  to  justify  the  trial  court 
in  excusing  him. 

Mr.  Mitchell  was  examined  as  to  his  competency.  He 
stated  that  he  had  formed  an  opinion  as  to  the  guilt  or  in- 
nocence of  plaintiff,  which  it  would  take  evidence  to  re- 
move. Plaintiff  made  no  examination.  Upon  challenge  by 
the  state  he  was  properly  excused.  Olive  v.^The  State,  11 
Neb.,  1. 

Mr.  Wymore  was  called,  and  stated  that  he  was  a  ^^  first 
cousin  "  to  plaintiff,  and  when  asked  by  the  court  if  he 
<'  could  be  a  fair  and  impartial  juryman  to  sit  in  the  trial 
of  the  cause,''  his  answer  was,  "I  don't  know;  I  don't 
think  I  would."  This  would  seem  to  be  sufficient.  He 
was  a  relative  within  the  fourth  degree.  The  statute  ex-  , 
eludes  all  within  the  fifth.    Sec.  468,  Crim.  Code. 

Mr.  Allsworth  being  called  as  a  talesman,  claimed  his 
exemption,  having  served  on  the  regular  panel  of  jury- 
men at  the  June  term  of  court  of  the  same  year.  He 
was  excused.  While  a  verdict  rendered  by  such  a  jjoror 
would  be  legal,  yet  the  juror  was  entitled  to  the  exemp- 


1 


238      SUPREME  COURT  OF  NEBRASKA, 

Marlon  y.  8tkite. 

tion,  and  it  was  not  error  to  allow  it.  Civil  Code^  sec. 
665,  Title  Jurfes. 

As  to  the  jurora  Reed,  Morrison,  and  Jillett,  the  same 
rule  would  apply  as  to  the  juror  Mitchell,  above  referred 
to.  As  to  Mr.  Moore,  the  same  as  to  Mr.  Dobbs,  and  as 
to  Mr.  Cain,  the  same  as  to  Mr.  AUsworth. 

The  peremptory  challenges  having  been  made,  the  jury 
were  sworn  to  try  the  cause.  Immediately  after  the  admin- 
istration of  the  oath,  plaintiff  in  error  challenged  a  member 
of  the  jury,  Mr.  Mathews,  and  the  juror  was  excused.  It 
matters  not  whether  this  ruling  was  right  or  wrong,  as  it  was 
upon  plaintiff's  motion.  Mr.  Smith  was  then  called  as  a 
talesman  and  examined  as  to  his  competency,  both  by  the 
state  and  plaintiff  in  error.  No  objection  having  been 
'  made  to  him,  the  court  ordered  the  jury  to  be  re-sworn. 
Plaintiff  in  error  then  "  objected  to  further  proceedings  in 
the  case  with  the  present  jury;  the  jury  having  already 
been  sworn  and  one  juror  excused.''  The  objection  was 
overruled  and  the  jury  re-sworn.  Ve  see  no  prejudicial 
error  in  this.  While  it  may  be  that  plaintiff  could  not,  as 
a  matter  of  right,  have  insisted  upon  the  exclusion  of  Mr. 
Mathews,  yet  having  done  so  successfully,  and  having 
waived  all  challenge  of  the  new  juror,  and  the  trial  not 
having  been  commenced,  nor  the  statements  made  to  the 
jury,  we  cannot  see  that  he  was  in  any  degree  prejudiced. 

On  the  trial  one  Jacob  Worley  was  called  as  a  witness 
for  the  state.  He  testified  that  in  1872  he  saw  plaintiff 
in  error  and  the  deceased  together  in  Elansas,  and  that  they 
left  that  state,  saying  they  were  coming  to  Nebraska.  That 
.  prior  to  their  departure  the  deceased  boarded  with  plaintiff 
in  error.  That  plaintiff  in  error  desired  to  purchase  a 
team  and  harness  owned  by  deceased,  and  finally  did  so, 
for  $226,  paying  $30  in  cash ;  and  that  on  the  day  before 
their  departure,  plaintiff  in  error  purchased  a  wagon  of  the 
deceased,  agreeing  to  pay  $90  therefor,  the  witness  hav- 
ing heard  a  conversation  between  them  to  that  effect.   That 
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he  was  present  at  the  time  the  contract  was  made  with  ref- 
erence to  the  team  and  harness,  and  both  parties  stated  the 
terms  of  .the  whole  transaction  to  him.  On  the  cross-ex- 
amination it  was  shown  that  the  contract  for  the  sale  of 
the  team — and  perhaps  the  wagon — was  reduced  to  writ- 
ing, whereupon  plaintiff  in  error  moved  to  strike  out  all 
the  testimony  of  the  witness  in  regard  to  the  trade,  as  im- 
material, irrelevant,  and  not  the  best  evidence.  The  mo- 
tion was  overruled,  and  this  ruling  is  assigned  for  error. 
Upon  re-direct  examination  it  was  shown  that  the  writing 
was  delivered  to  the  deceased,  and  by  him  put  in  his 
pocket ;  and  that  they  left  there  the  next  morning,  and  the 
witness  had  never  since  seen  the  written  instrument,  and 
knew  nothing  more  concerning  it.  We  think  the  ruling 
of  the  court  was 'correct.  Not  so  much  upon  the  theory 
that  the  paper  was  shown  to  be  lost — ^yet  that  was  sufficient^ 
perhaps,  under  the  circumstances — but  upon  the  ground 
that  the  testimony  was  competent  without  showing  such 
loss. 

Soon  after  the  parties  left  Kansas,  they  appeared  to- 
gether in  Gage  county,  this  state,  and  from  (here  they 
"  went  west,*'  to  be  gone,  as  stated  by  plaintiff  in  error, 
four  or  five  weeks ;  the  possession  of  the  team  and  wagon 
being  retained  by  deceased  until  they  should  be  paid  for 
Soon  after  their  departure  from  the  house  of  the  parents  of 
the  wife  of  plaintiff  in  error  to  go  west,  and.  within  a  few 
days,  plaintiff  in  error  returned  without  the  deceased,  say- 
ing he  had  gone  to  Clay  county,  Kansas,  but  having  in  his 
possession  the  team  and  wagon,  and  wearing  a  part  of  the 
clothing  of  deceased. 

This  will  be  sufficient  to  show  the  relevancy  of  the  con- 
versation between  the  parties  so  shortly  before  the  alleged 
killing,  and  also  show  a  motive  on  the  part  of  plaintiff  in 
error  in  taking  the  life  of  deceased — the  evidence  of  the 
killing,  and  of  plaintiff's  guilt  being  circumstantial — not 
for  the  purpose  of  proving  the  terms  of  the  contract  of 
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purchase,  but  to  show  the  relations  sustained  by  the  pfUv 
ties,  and  the  circumstanoes  under  which  they  left  Kansas. 
It  was  competent  to  show,  as  a  circumstance  in  the  case^ 
the  desire  on  the  part  of  the  plaintiff  in  error  to  possess 
himself  of  the  property,  if  for  no  other  purpose.  Max- 
well PI.  and  Pr.,  519.     1  Greenleaf,  §  89. 

A  general  objection  is  made  that  on  the  trial  the  district 
attorney  propounded  to  the  witnesses  a  great  many  leading 
questions,  and  objections  are  also  made  specially  to  partic- 
ular questions.  It  must  be  sufficient  for  us  to  say  upon 
these  objections,  that  upon  examination  of  the  bill  of  ex- 
ceptions we  find  that  in  some  instances  leading  questions 
were  propounded  to  witnesses,  but  in  nearly  every  instance 
objection  was  promptly  made,  and  sustained  by  the  court 
So  far  as  the  general  view  of  the  case  goes,  the  witnesses 
w€re  reasonably  fairly  examined.  We  have  also  examined 
the  questions  to  which  our  attention  is  specially  called, 
and  find  no  room  for  complaint. 

The  next  question  presented  is,  that  the  court  erred  in 
admitting  ^^  in  evidence  the  photograph  of  John  Cameron 
over  the  objection  of  counsel  for  defendant.'^  This  pho- 
tograph does  not  accompany  the  bill  of  exceptions,  but  we 
find  from  the  record  that  it  was  a  likeness  of  the  deceased, 
taken  before  his  death.  While  it  is  true  it  might  be  of 
little  or  no  service  in  the  matter  of  the  identification  of  the 
remains,  yet  it  might  be  of  importance  in  the  matter  of  the 
identification  of  John  Cameron,  the  person  in  the  com- 
pany of  plaintiff  in  error  immediately  before  his  return  to 
the  home  of  the  Warrens,  and  as  a  means  of  identifying 
Cameron,  as  the  person  testified  to  by  the  various  witnesses 
in  his  lifetime.  For  this  purpose  it  was  admissible,  though 
of  no  great  importance.  The  same  may  be  said  of  the  hair 
found  where  the  remains  were  first  discovered;  and  thougl^ 
of  but  little  importance,  it  would  Be  a  matter  to  submit  to 
the  jury  as  a  circumstance  tending  to  aid  in  the  identificar 
tion  of  the  remains  as  those  of  John  Cameron. 
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The  next  objection  to  the  testimony  is  to  the  cross-ex- 
amination of  the  witness  J.  D.  Marion,  who  was  a  witness 
on  behalf  of  plaintiff  in  error.  This  witness  testified  that 
he  resided  in  Kansas,  and  had  resided  there  since  the  year 
1884;  and  that  in  1872  he  resided  in  Gage  county,  Ne- 
braska. That  he  saw  plaintiff  in  error  and  deceased  to- 
gether just  before  their  departure,  and  also  saw  plaintiff  in 
error  a  few  days  afterward  on  his  return  to  the  Warrens'. 
That  he  resided  about  two  hundred  yards  from  their  house» 
was  a  brother  of  plaintiff  in  error,  and  acquainted  with 
his  clothing  to  some  extent, — especially  his  boots — when 
he  purchased  them,  etc.,  and  also  giving  a  description  of 
the  penjon  of  the  deceased.  The  witness  also  testified  as 
to  the  teams  of  plaintiff  in  error,  stating  that  he  had  two 
which  he  claime<l,and  that  deceased  was  working  for  him 
(plaintiff  in  error),  and  that  when  they  left  they  said  they 
were  going  away  to  work  on  the  railroad.  On  cross- 
examination  the  witness  was  asked  when  he  saw  plaintiff 
in  error  next.  The  answer  was,  that  it  was  some  three  or 
four  days  after  he  first  came  back.  He  was  then  asked 
how  long  it  was  until  he  saw  him  again,  and  whether 
during  that  time  he  knew  of  his  whereabouts.  These  ques- 
tions were  objected  to  as  incompetent,  and  not  proper  cross- 
examination.  The  objection  was  overruled,  and  the  wit- 
ness stated  that  he  did  not  see  him  for  ten  years,  and  did 
not  know  where  he  was  during  that  time.  We  see  no  error 
in  the  ruling  of  the  court  upon  these  objections.  It  seemed 
to  be  .the  purpose  of  counsel  for  plaintiff  in  error  to 
limit  the  testimony  of  the  witness  to  the  conduct  of  plain- 
tiff in  error  to  a  period  ending  with  his  departure  from 
Warren's  with  the  deceased,  but  we  do  not  think  that  the 
cross-examination  should  for  that  reason  be  limited  to  that 
time.  It  was  proper  to  enquire  as  to  his  conduct  after  as 
well  as  before  that  date.  The  &ct  that  the  witness  knew 
nothing  more  of  him  for  ten  years,  rendered  any  further 
examination  on  that  point  unnecessary.  It  is  quite  proba- 
16 
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ble,  though  not  so  stated  in  plaintiff's  brief^  that  the  dis- 
trict attorney  had  another  purpose ;  that  of  showing  the 
disappearance  of  plaintiff  in  error  soon  after  the  commis- 
sion of  the  alleged  crime.  The  fact  that  this  result  might 
follow,  would  not  render  the  examination  improper,  and 
if  erroneous  on  that  ground,  it  would  be  without  prejudice, 
for  this  fact  had  been  abundantly  proven  by  other  witnesses. 

Greorge  Johnson  was  called  as  a  witness  for  the  purpose 
of  impeaching  the  witnesses  John  and  Bachel  Warren. 
He  was  asked  if  he  was  acquainted  with  their  reputation 
for  truth  and  veracity,  and  what  that  reputation  was.  He 
testified  that  he  was  acquainted  with  them  "  ten  or  twelve 
years  ago,"  but  that  for  the  last  five  or  six  years  he  did 
not  know  where  they  resided  and  knew  nothing  about 
them.  The  court  properly  excluded  this  testimony.  The 
purpose  of  such  testimony  is  to  affect  the  credibility  of  the 
witness,  and  should  be  confined  to  about  the  time  the. tes- 
timony is  given.  The  usual  course  is  to  confine  the  en- 
quiry to  the  place  or  community  in  which  the  witness 
resides.  This  is  not  an  inflexible  rule,  for  it  sometimes 
happens  that  the  present  residence  of  a  witness  has  not 
been  of  sufficient  length  of  time  to  establish  a  reputation, 
and  when  that  fact  is  shown  the  inquiry  may  reach  back 
to  where  he  had  just  previously  resided,  but  we  know  of 
no  rule  that  would  permit  the  time  to  be  extended  so  far 
as  desired  in  this  case.     1  Greenleaf  on  Ev.,  §  461. 

A  number  of  objections  are  made  to  the  action  of  the 
court  in  giving  and  refusing  instructions. 

Instruction  numbered  seventeen  asked  by  plaintiff  in  er- 
ror was  as  follows: 

^^The  jury  are  further  instructed  that  they  cannot  find 
the  defendant  guilty  of.  any  other  crime  or  offense  than 
the  one  charged  in  the  indictment,  nor  oC  any  lower  or 
less  degree  of  homicide  than  the  one  charged  in  the  in- 
dictment, even  though  the  same  should  be  proven  by  com^ 
petent  evidence  beyond  a  reasonable  doubt,  for  the  reason 
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that  the  same  is  barred  by  the  statute  of  limitations'/^ 
This  instruction  was  changed  by  adding  the  following : 
'^•No,  not  for  the  reason  that  manslaughter  is  barred,  but 
for  the  reason  that  the  court  remembers  no  evidence  upon 
which  to  base  an  instruction  on  the  subject  of  manslaughter. 
The  court  instructs  that  you  can  convict  of  no  other  of- 
fense than  the  crime  charged/^ 

Plaintiff  in  error  insists  that  this  change  was  prejudicial 
error.  Why  or  how  is  not  very  clearly  indicated.  ^  The 
instruction,  in  so  far  as  any  question  of  law  is  concerned, 
was  givei0Bs  asked.  It  was  a  matter  of  no  concern  to  the 
jury  what  the  reasons  for  giving  the  instruction  were,  and 
one  with  which  they  had  nothing  to  do.  Even  though  we 
concede  that  the  reason  for  the  instruction  entertained  by 
the  court  was  wrong,  that  would  not  affect  the  instruction 
given.  A  bad  reason  for  a  good  instruction,  if  it  is  not 
modified  thereby,  will  not  make  the  instruction  itself  bad. 
We  do  not  understand  why  it  was  necessary  for  any  rea- 
son to  be  given  for  the  instruction,  but  whatever  may  have 
been  the  purpose,  the  instruction  is  not  affected  thereby. 

Instruction  numbered  nineteen  was  asked  by  plaintiff  in 
«rror  as  follows: 

"The  jury  are  further  instructed  that  the  burden  of 
proof  is  upon  the  state  to  prove  by  competent  evidence 
beyond  a  reasonable  doubt,  not  only  that  the  defendant 
killed  the  said  John  Cameron,  but  also  that  the  defendant 
killed  the  said  John  Cameron,  as  charged  in  the  indict- 
ment, with  malice  aforethought ;  and  you  are  not  author- 
ized to  presume  from  the  fact  of  the  killing  being  proven 
that  the  same  was  done  with  malice  aforethought.^'  To 
this  the  court  added  "changed  by  adding  ^unless  you  find 
that  the  killing  was  done  with  a  deadly  weapon  previously 
prepared.'  " 

It  is  insisted  that  there  was  no  evidence  of  a  "  weapon 
previously  prepared,''  and  that  the  change  in  the  instruo- 
tion  was  prejudicial  error. 
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The  proof  showed  that  the  skull  foand  with  the  de- 
cayed remains  of  the  deceased  presented  evidence  of  hav- 
ing been  penetrated  by  some  instrument,  presumably  a 
leaden  ball  shot  from  a  gun  or  pistol,  and  when  the  body 
was  found  there  was  a  bullet  inside  the  cavity  of  the  skull 
and  it  was  also  shown  that  immediately  before  plaintiff  in 
error  and  deceased  left  Warren's  plaintiff  procured  from 
another  a  revolver,  cleaned  and  repaired  it  for  the  purpose 
of  taking  it  with  him,  and  did  so.  These  facts,  with 
others,  were  a  sufficient  ba3is  for  the  addition  to  the  in- 
struction of  which  complaint  is  made.  The  conclusion 
from  the  &ct8  proved  was  for  the  jury.  Prom  them  they 
might  infer  the  previous  preparation  of  the  deadly  weapon 
and  its  use.  It  is  also  claimed  that  this  instruction  is 
erroneous  for  the  reason  that  the  court  by  it  singles  out 
and  makes  prominent  the  fact  of  the  previous  preparation 
of  the  instrument  of  death.  This  instruction  will  not 
bear  the  construction  claimed.  The  rule  evidently  sought  • 
to  be  contended  for  is  stated  in  Markd  v.  Moudyy  11  Neb.^ 
218,  which  is,  that  undue  prominence  should  not  be  given 
to  one  item  of  the  evidence,  but  we  know  of  no  rule  of 
law  relative  to  instructioQS  which  forbids  the  submission 
of  a  question  of  fact  to  the  jury  as  is  done  in  the  instruction 
under  consideration.  No  reference  is  made  to  any  item  of 
the  evidence,  nor  is  the  attention  of  the  jury  called  to  the 
testimony  of  any  witness. 

Instruction  numbered  twenty  asked  by  plaintiff  in  error 
was  as  follows:  "The  jury  are  further  instructed  that  in 
order  to  convict  the  defendant  under  the  indictment,  it 
devolves  upon  the  state  to  prove  by  competent  evidence^ 
beyond  a  reasonable  doubt,  that  said  John  Cameron  died 
within  a  year  and  a  day  after  the  cause  of  death  was  ad- 
ministered to  him,  and  it  must  further  be  proven,  beyond 
a  reasonable  doubt,  by  competent  evidence,  that  said  cause 
of  death  was  administered  by  the  defendant,  as  charged  in 
the  indictment.    The  jury  are  further  instructed  that  it  is 
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not  sufficient  for  the  state  to  prove  that  the  body  of  John 
Oameron  was  found  in  Gage  County,  Nebraska,  but  it 
most  be  proved  by  competent  evidence  beyond  a  reasona- 
ble doubt  that  the  said  John  Cameron  was  unlawfully 
killed  by  the  defendant  in  Gage  County,  Nebraska/' 
which  instruction  the  court  changed  by  adding,  '^  But  the 
place  where  the  remains  were  found,  if  found  at  all,  may 
be  taken  into  consideration,  together  with  all  the  other 
evidence,  in  fixing  the  locality  of  the  homicide,  if  there 
was  a  homicide/' 

It  is  claimed  by  plaintiff  in  error  that  he  was  entitled 
to  the  instruction,  as  asked,  without  the  addition  or  change 
by  the  court,  and  that  the  finding  of  the  body  over  a  year 
after  the  alleged  crime  was  committed  was  no  evidence  of 
the  locality  of  the  crime.  We  think  there  was  no  error 
in  the  addition  to  the  instruction.  It  was  entirely  com- 
'petent  for  the  jury  to  take  into  consideration  all  the  cir- 
cumstances proven  as  to  the  discovery  of  the  body  both  as 
to  the  tim^  and  place  of  the  allied  killing.  The  condi- 
tion of  the  remains  as  to  decay  and  the  manner  of  con- 
cealment, the  condition  of  the  clothing,  and  '^all  the  other 
evidence"  in  this  case  was  proper  for  them  to  consider  in 
arriving  at  a  correct,  conclusion  upon  the  two  important 
questions  submitted  by  the  instruction  as  asked  by  the 
accused. 

Instructions  numl)ered  ten  and  twelve  asked  by  plaintiff 
in  error  were  refused  .and  this  refusal  is  assigned  for  error. 
It  must  suffice  here  to  say  tBat  the  substance  of  these  in- 
structions were  given  in  other  instructions  and  it  was  un- 
necessary to  repeat  them.  Olive  v.  The  State,  11  Neb., 
30;  Binfield  v.  The  State,  15  Id.,  489;  Chmstock  v.  The 
State,  14  Id.,  208;  Kerkow  v.  Bauer,  15  Id.,  167 ;  Kop- 
pkkom  V.  Huffman,  12  Id.,  100. 

Instruction  numbered  fourteen  asked  by  plaintiff  in  error 
was  properly  refused.  It  was,  in  substance,  that  in  weigh- 
ing testimony  greater  care  should  be  taken  by  the  jury  in 
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relation  to  the  testimony  of  persons  who  were  interested 
in  or  employed  to  find  evidence  against  the  accused  than 
with  reference  to  other  witnesses,  because  of  the  tendency 
of  such  to  construe  everything  as  evidence  against  the 
accused,  and  to  disregard  those  things  which  do  not  tend 
to  support  their  preconceived  opinions.  We  find  nothing 
in  the  case  which  would  warrant  the  giving  of  this  in- 
struction. Instructions  must  be  applicable  to  the  testi- 
mony introduced  on  the  trial.  Dunbier  v.  Day^  12  Neb., 
605;  Bradshaw  v.  The  StaU,  17  Neb.,  147,  and  cases 
cited. 

The  fifteenth  instruction  asked  by  plaintiff  in  error  and 
refused  is  copied  from  the  statutes  of  this  state,  giving  the 
boundaries  of  Gage  county,  with  the  further  direction  that 
unless  it  was  proven  that  the  offense  was  committed  within 
such  boundaries  the  jury  must  acquit  This  instruction 
was  given  in  substance  by  the  fourth  instruction  given  by 
the  court  on  its  own  motion.     This  was  sufficient. 

The  next  question  presented  is  the  refusal  of  the  court 
to  give  the  eighteenth  instruction  asked  by  plaintiff  in 
error.  It  is  as  follows:  ^^  The  jury  are  fhrther  insti*ucted 
that  if  they  find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  committed  the  offense  charged  in 
the  indictment  upon  the  Otoe  and  Missouri  Indian  Bes- 
ervation,  a  tract  of  land  set  apart  for  the  sole  and  ex- 
elusive  use  of  the  Otoe  and  Missouri  tribe  of  Indians  as  a 
reservation,  and  within  the  boundaries  of  said  reservation, 
then  they  will  find  for  the  defendant.'^ 

The  contention  of  plaintiff  in  error  is,  that  if  the 
crime  was  committed  on  the  reservation  referred  to,  the 
courts  of  this  state  have  no  jurisdiction  to  punish  the  of- 
fender, that  jurisdiction  rests  alone  in  the  courts  of  the 
United  States.  This  question  has  been  before  this  court 
heretofore,  and  it  has  been  held  that  the  state  courts  have 
jurisdiction  in  such  cases.  See  Marion  v.  The  State,  16 
Neb.,  358,  and  cases  there  cited.     There  is  no  reservation 
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in  the  Enabling  Act  passed  by  the  Congress  of  the  United 
States,  April  19,  1864,  by  which  the  boundaries  of  the 
state  are  fixed,  but  it  is  expressly  provided  ^'  That  the  said 
state  of  Nebraska  shall  consist  of  all  the  territory  included 
within^'  the  boundaries  fixed.  No  relinquishment  of  the 
place  in  question  has  ever  been  made  by  the  state,  and  it 
is  within  the  boundaries  described.  We  adhere  to  our 
former  holdings  upon  this  part  of  the  case,  both  upon  the 
ground  that  we  believe  them  to  be  correct,  and  for  the 
further  reason  that  having  been  so  decided  in  this  case  on 
its  previous  hearing,  Marion  v.  The  StaUf  supra,  it  has 
become  the  law  of  the  case.  £Ratt  v.  Brooks,  17  Neb.,  33. 
Leightan  v.  Stuart,  19  Id.,  646.  The  alleged  crime  was 
committed  by  one  white  man  against  another ;  both  being 
subject  to  the  laws  and  jurisdiction  of  the  state.    ^ 

Instruction  numbered  twenty-one,  asked  by  plaintiff 
in  error,  that  the  jury  were  the  ''judges  of  the  law  and 
fact,'^  was  refused.  This  is  assigned  for  error.  The 
instruction  was  based  upon  the  provision  of  section  195 
of  the  criminal  code  in  force  at  the  time  of  the  commission 
of  the  offence.  (See  Revised  Statutes  1886,  page  637)^ 
which  provided  that  '*  juries  in  all  cases  shall  be  judges  of 
the  law  and  the  fact.''  This  provision  was  repealed  upon  the 
taking  effect  of  the  present  criminal  code  on  the  first  day 
of  September,  1873,  and  the  question  here  presented  is, 
whether  or  not  the  action  of  the  trial  court  complained  of 
was  erroneous,  provided  the  instruction  should  have  been 
given  had  the  law  remained  in  force  up  to  and  including  the 
time  of  the  trial.  We  do  not  deem  it  necessary  to  enquire 
as  to  what  right  to  the  instruction  was  given  by  the  provis- 
ion quoted  from  the  section,  but  will  only  enquire  whether 
or  not  the  right  to  have  the  jury  pass  upon  the  law  was 
one  of  which  plaintiff  in  error  could  not  l^ally  be  de- 
prived ;  the  law  being  in  force  at  the  time  of  the  alleged 
homicide. 

On  the  former  hearing  of  this  case  (16  Neb.,  349),  it  was 
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held  that  plaintiff  in  error  must  be  tried  by  the  law  in 
force  at  the  time  of  the  commission  of  the  offense,  and  any 
law  which  ^^  makes  an  action  done  before  its  passage,  which 
was  innocent  when  done,  criminal,  and  punishes  such  ac- 
tion, or  that  aggravates  a  crime  or  makes  it  greater  than 
when  it  was  committed,  or  which,  in  relation  to  that  of- 
fense or  its  consequences,  alters  the  situation  of  the  party 
to  his  disadvantage,  or  that  changes  the  punishment  and 
inflicts  a  greater  punishment  than  the  law  annexed  to  the 
orime  when  committed,  isan  ex  pod  facto  law,and,  in  so  far 
as  it  affects  the  punishment  of  the  party  to  his  disadvantage, 
is  void."  To  that  decision  We  still  adhere.  The  ques- 
tion presented  by  this  record  is,  does  the  repeal  of  the 
provision  contained  in  the  section  of  the  former  criminal 
code  referred  to,  and  the  enactment  of  section  255  of  the 
present  criminal  code  contravene  that  decision  or  any  rule 
of  law  to  the  disadvantage  of  plaintiff  in  error?  Section 
265  is  as  follows :  '^  No  offense  committed,  and  no  fine,  for- 
feiture or  penalty  incurred  under  existing  laws  previous  to 
the  taking  effect  of  this  code,  shall  be  affected  by  the  repeal 
herein  of  any  such  existing  laws,  but  the  punishment  of  such 
offenses,  the  recovery  of  such  fines  and  forfeitures  shall  take 
place  as  if  said  laws  repealed  had  remained  in  force;  Pro- 
mdedf  That  the  manner  of  procedure  for  the  enforcement  or 
imposition  of  all  such  punishments,  and  the  collection  of 
all  such  fines  and  forfeitures,  shall  be  in  accordance,  or  as 
nearly  in  accordance  with  the  provisions  of  this  code  as 
the  nature  of  the  case  will  admit;  and  in  any  case  what- 
ever, should  the  procedure  provided  for  in  this  code  be 
wholly  inadequate,  the  procedure  provided  for  in  the  laws 
repealed  by  this  code  may  be  followed  so  far  as  necessary 
to  prevent  a  failure  of  justice." 

The  phrase,  "  the  manner  of  procedure  for  the  enforce- 
ment or  imposition  of  all  such  punishments,"  clearly  in- 
cludes the  provision  of  the  former  statute  to  which  we 
have  alluded.     The  procedure  only  has  been  changed.    The 
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degree  of  punishment,  the  character  of  the  offense,  and 
the  rules  of  evidence,  remain  as  under  the  former  law.  It 
may  be  observed  that  the  only  change  in  the  law  is  to 
provide  another  tribunal  to  pass  upon  the  law  of  the  case. 
Prior  to  the  change,  if  the  words  in  the  ibrmer  code  are 
to  betaken  at  their  full  meaning  and  import,  the  jury  were 
the  judges  as  to  the  law  of  a  case  on  trial.  After  the 
change  the  court  sits  in  that  capacity  and  is  the  judge  of 
the  law.  No  vested  right  of  the  plaintiff  in  error  is  af- 
fected. A  new  tribunal  may  be  erected,  or  a  new  juris- 
diction given  to  try  him,  and  no  right  is  abridged.  Com. 
V.  Phillips,  11  Pick.  (Mass.),  28. 

In  The  People  v.  Mortimer,  46  Cal.,  114,  it  is  said: 
'''It  is  clear,  therefore,  that  no  constitutional  difficulty 
would  be  encountered  in  requiring  past  offenses  to  be  tried 
under  new  forms  of  procedure,  and  it  is  equally  clear  that, 
if  such  offenses  are  to  be  tried  only  under  the  old  forms, 
and  later  offenses  under  the  new,  it  would  or  might  'create 
endless  confusion  in  legal  proceedings.^'' 

Judge  Cooley,  in  his  very  able  work  on  Constitutional 
Limitations,  4  ed.,  at  page  331,  in  discussing  this  question, 
says :  "  But  so  &r  as  mere  modes  of  procedure  are  con- 
o^ned,  a  party  has  no  more  right,  in  a  criminal  than  in  a 
civil  action,  to  insist  that  his  case  shall  be  disposed  of  un- 
der the  law  in  force  when  the  act  to  be  investigated  is 
charged  to  have  taken  place.  Remedies  must  always  be 
under  the  control  of  the  legislature,  and  it  would  create 
endless  confusion  in  legal  proceedings  if  every  case  was  to 
be  conducted  only  in  accordance  with  the  rules  of  practice, 
and  heard  only  by  the  courts  in  existence  when  its  facts 
arose.  The  legislature  may  abolish  courts  and  create 
Dew  ones,  and  it  may  prescribe  altogether  different  modes 
of  procedure  in  its  discretion,  though  it  cannot  lawfully, 
we  think,  in  so  doing,  dispense  with  any  of  those  substan- 
tial protections  with  which  the  existing  law  surrounds  the 
person  accused  of  crime." 
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In  Vol.  1,  Sec.  115,  Bishop  on  Criminal  Procedure,  it  i» 
said :  "  It  is  a  doctrine  extending  through  every  depart- 
ment of  the  law,  that  rights,  when  vested  in  individuals, 
are  unchangeable,  while  the  remedies  by  which  those  rights- 
are  enforced  may  be  varied  from  time  to  time  at  the  pleas- 
ure of  the  legislature.  Now  within  this  principle,  the  ab- 
solute rights  of  prisoners,  especially  the  constitutional 
ones,  in  respect  to  their  defense,  cannot  be  taken  away. 
But  they  can  be  modified  as  to  time,  place,  and  manner  of 
their  enforcement— only  the  substance  of  them  must  be 
preserved." 

We  therefore  conclude  that  the  law  is  not  ex  post  facto- 
and  within  the  inhibition  of  the  constitution  of  the  Uni- 
ted States,  nor  of  this  state,  and  that  plaintiff  in  error  haa 
been  deprived  of  no  substantial  right  by  the  refusal  of  the 
trial  court  to  instruct  as  requested. 

Instructions  numbered  twenty-two,  twenty-three,  twenty- 
five,  twenty-eight,  twenty-nine  and  thirty-one,  asked  by 
plaintiff  in  error,  were  refused  by  the  court,  but  as  these 
instructions  were  all  given  in  substance  in  the  instructions- 
which  were  given,  we  need  give  them  no  further  attention* 

Objection  is  made  to  the  form  of  the  verdict  It  is  as 
follows : 


} 


*'  The  State  op  Nebraska, 

V. 

Jackson  Marion, 
^'We,  the  jury,  duly  empaneled  and  sworn,  do  find  the 
defendant  guilty  of  murder  as  charged  in  the  indictment^ 
and  do  fix  the  penalty  to  be  death. 

•*A.  D.  McCk>MB,  Foreman.'* 

By  plaintiff's  brief  it  is  insisted  that  "  under  the  decis^ 
ions  of  this  court,  and  by  the  weight  of  authority  gener- 
ally, this  verdict  cannot  be  sustained,  and  such  a  verdict 
conferred  no  power  on  the  district  court  to  pass  sentence.'^ 
This  objection  is  quite  general,  and  were  it  not  for  the 
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cases  cited  we  would  be  at  a  loss  to  know  the  particular 
objection  insisted  upon.  But,  guided  by  the  references,  we 
conclude  that  the  objection  is  that  the  degree  of  the  mur- 
der is  not  ascertained  by  the  jury.  By  the  law  under 
which  plaintiff  in  error  was  tried,  and  which  was  in  force 
at  the  time  of  the  alleged  homicide,  murder  consisted  in 
the  unlawful  killing  of  a  human  being,  with  malice  afore-^ 
thought,  express  or  implied.  It  was  not  divided  into  de- 
grees as  by  the  present  code.  A  finding  of  guilty  of  "mur- 
der," was  a  full  oofnpliance  with  the  requirements  of  the 
law  under  which  the  trial  was  had. 

The  remaining  questions  presented  may  be  disposed  of 
together  and  without  extended  discussion.    They  are : 

First.  That  one  of  the  jurymen  who  sat  on  the  trial  of 
the  case  had  previously  formed  and  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  plaintiff  in  error. 

Second.  That  another  one  had  been  drinking  heavily  of 
intoxicating  liquors  just  before  and  during  the  trial. 

Third.  That  some  of  the  jurymen  had  and  read  during 
the  progress  of  the  trial  copies  of  a  newspaper  containing 
accounts  of  the  trial  and  statements  of  matter  not  in  evi- 
dence, and  affecting  the  character  of  defendant ;  and 

Fourth.  Misconduct  of  witnesses  for  the  state  and  friends 
of  the  deceased,  during  the  trial  and  in  the  presence  and 
hearingof  the  jury,  in  expressing  themselves  against  plain- 
tiff in  error  and  in  favor  of  the  prosecution,  by  which 
plaintiff  in  error  was  prevented  from  having  a  fair  and 
impartial  trial. 

Upon  all  of  these  questions  a  number  of  affidavits  were 
made  and  filed  in  the  district  court  before  the  decision 
upon  the  motion  for  a  new  trial.  Every  all^ation  of  fact 
made  by  the  affidavits  presented  by  plaintiff  in  error  was 
fully  met  and  disproved  or  explained  away  by  the  counter 
affidavits  of  all  the  jurymen  (except  one  who  was  absent) 
and  by  the  officers  of  the  court     The  ruling  of  the  dis- 
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trict  court  upon  the  questions  presented  by  these  affidavits 
was  correct  and  cannot  be  molested. 

Finding  no  error  in  the  record  to  the  prejudice  of  plain- 
tiff in  error,  the  judgment  of  the  district  court  must  be 
affirmed,  which  is  done. 

.  JtJDGMEJNT  AFFIBMED. 

The  other  judges  concur. 


Warrick  Price,  plamttipp  in  error,  v.  Lancaister 
County,  dependant  in  error. 

Taxes:  land  obakt  to  bailboad.  Certain  land  in  an  odd- 
nnmbered  section  within  the  limits  of  the  B.  A  IL  railroad 
grant  was  daimed  by  that  corporation,  and  also  adveraely  bj 
Tarions  parties  nnder  the  homestead  and  pre-emption  laws.  In 
1877  the  land  was  assessed  and  taxes  levied  thereon,  and  the 
land  sold  to  one  P.,  who  paid  the  taxes  on  said  land  for  1878 
and  1879.  Afterwards  the  oonnty  treasurer  made  an  entiy  on 
his  record  of  sale  that  said  land  was  not  subject  to  taxation.  P. 
thereupon  brought  an  action  against  the  oonnty  to  teoover  the 
amount  paid,  with  interest;  Hdd,  That  the  corporation  having 
earned  the  land  by  the  completion  and  acceptance  of  the  road, 
was  ifie  equitable  owner  of  said  land,  and  that  the  same  was 
taxable  notwithstanding  the  faUnre  of  said  company  to  pay  the 
fees  for  the  entry  of  the  same. 

Error  to  the  district  court  for  Lancaster  county.   Heard 
below  before  Pound,  J. 

Oroffj  Jfontgomery  &  Jfffrty^  for  plaintiff  in  error. 

W.  J.  LaaJb  and  RxdkdU  &  Wilaon^  for  defendant  in 
error. 

Maxwell,  Ch,  J. 

The  plaintiff  filed  a  claim'  with  the  county  commissioners 
of  Lancaster  county  for  certain  taxes  paid  by  him' upon 
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land  which  he  alleges  was  not  subject  to  taxation.  The 
oommissioners  rejected  the  dain).  The' plaintiff  then  ap- 
pealed to  the  district  court,  where  the  order  of  the  commis- 
sioners rejecting  the  claim  was  aiBrmed. 

The  causes  of  action,  as  stated  by  the  plaintiff  in  the 
district  court,  are  as  follows :  That ''  On  February  lOth^ 
1879,  the  said  plaintiff  at  private  tax  sale  at  the  treas- 
urer's office  of  and  in  the  said  county  of  Lancaster,  Ne- 
braska, purchased  the  south-east  quarter  of  section  five, 
in  township  eleven,  of  range  seven  east,  situated  in  said 
Lancaster  county,  Nebraska,  for  the  sum  of  $28.46,  that 
being  the  amount  of  taxes,  costs,  and  charges,  levied  and 
charged  against  said  land  for  the  year  1877,  and  which 
were  unpaid  and  delinquent  and  for  which  said  land  had 
been  advertised  for  sale;  said  plaintiff  paid  said  sum  to 
the  treasurer  of  said  Lancaster  county,  who  issued  and 
delivered  to  the  said  plaintiff  a  certificate  of  said  sale.  Of 
said  sum  of  |28.45  the  sum  of  |22.45  was  paid  on  account 
of  taxes,  costs,  and  charges  claimed  to  be  due  the  said 
county,  and  said  sum  of  |22.45  was  afterwards  accounted 
for  by  the  said  treasurer  and  by  him  paid  into  the  treas- 
ury of  said  county. 

^^On  June  20th,  1879,  the  said  plaintiff  paid  to  the  treas- 
urer of  said  county  the  sum  of  $20.92,  levied  and  charged, 
against  said  land  and  claimed  due  on  account  of  the  taxes 
of  1878,  and  the  said  treasurer  issued  and  delivered  to  the 
plaintiff  a  tax  receipt  therefor.  Of  said  sum  of  $20.92, 
the  sum  of  $14.68  was  paid  on  account  of  taxes  claimed 
to  be  due  the  said  county,  and  said,  sum  of  $14.68  was 
afterwards  paid  and  accounted  for  to  the  treasury  of  said 
county  by  the  said  treasurer. 

"On  July  30th,  1880,  the  plaintiff  paid  to  the  treasurer 
of  said  county  the  sum  of  $17.50,  levied  and  charged 
against  said  land  on  account  of  the  taxes  of  1879,  and  the 
said  treasurer  issued  and  delivered  to  the  said  plaintiff  a  tax 
receipt  therefor.    Of  said  sum,  the  said  treasurer  after- 
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wards  paid  and  accounted  to  the  treasury  of  said  county 
for  the  sum  of  112.26^  which  amount  had  been  paid  by 
the  plaintiff  on  account  of  taxes  dae  said  county  for  said 
year. 

"On  the  27th  day  of  September,  1881,  on  delivery  to  the 
treasurer  of  said  county  of  the  above  mentioned  tax  cer- 
tificate of  sale  by  the  plaintiff,  the  said  treasurer  made, 
executed,  acknowledged  and  delivered  to  the  plaintiff  a  tax 
deed  of  said  land,  which  deed  was  afterwards  recorded  in 
office  of  clerk  of  said  county. 

"The  plaintiff  further  alleges  that  during  the  said  years 
of  1877,  1878  and  1879,  the  said  land  was  not  subject  to 
taxation,  and  the  said  land  was  assessed  for  taxation  in 
said  years  by  mistake  of  the  assessor  of  said  county,  and 
there  was  no  tax  really  due  on  said  land  at  the  time  of  said 
Bale  and'said  payments ;  that  said  land  was,  during  said 
years  the  property  of  the  United  States  of  America,  and 
had  never  been  patented  or  otherwise  conveyed  by  the  said 
United  States  of  America  to  any  person ;  by  reason  of  said 
facts  said  sale  was  ill^al  and  void,  and  the  plaintiff  re- 
ceived no  consideration  for  the  payments  above  set  forth. 

"On  the  15th  day  of  December,  1882,  the  plaintiff  re- 
turned the  said  tax  deed  to  the  treasurer  of  said  county 
for  cancellation,  and  said  treasurer  cancelled  said  deed  and 
made  an  entry  opposite  said  tract  of  land  on  the  record 
of  sale,  that  the  same  was  erroneously  sold. 

"On  December  15th,  1882,  the  plaintiff  made  a  sworn 
statement  or  account  of  said  payments,  and  of  his  claim 
against  said  county  arising  by  reason  of  the  forgoing  &ct8y 
and  filed  the  same  with  the  clerk  of  said  county  in  his 
office,  for  presentation  to  and  action  thereon  by  the  board 
of  county  commissioners,^'  which  board  rejected  the  claim, 
etc. 

The  county,  in  its  answer,  denies  the  facts  stated  in  the 
petition,  and  alleges  that  the  land  in  controversy,  in  the 
years  1877, 1878,  and  1879,  was  within  the  twenty-mile 
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limit  of  the  grant  to  the  Burlington  and  Missouri  River 
railroad,  and  was  withdrawn  from  market  on  the  20th  of 
February^  1866,  and  at  the  dates  aforesaid  was  the  property 
«f  said  railroad  company. 

The  evidence  in  the  case  consists  of  the  following  letter : 

"  Department  op  the  Interior, 
"  General  Land  Office, 
"Washington,  D.  C,  April  5th,  1882. 
''* Messrs.  Oroff  &  Montgomery^  Omaha,  Nebraska : 

"  Gentlemen  : — In  reply  to  your  letter  of  the  7th  of 
February  last,  you  are  informed  that  the  status  of  the  S. 
E.  i  Sec.  6,  T.  11  N.,  R.  7  E.,  Nebraska  (the  land  in  con- 
troversy), as  shown  by  the  records  of  this  office,  is  as  fol- 
lows': 

"Said  tract  is  within  the  twenty-mile  limits  of  the  grant 
of  July  2,  1864  (18  Stats.,  p.  364),  to  aid  in  the  construc- 
tion of  the  Burlington  and  Missouri  River  railroad,  the 
right  of  which  attached  by  definite  location  June  15, 1865. 

"  The  withdrawal  of  the  odd  numbered  sections  for  said 
grant  was  ordered  February  3,  1866,  and  became  effective 
by  receipt  of  the  order  at  the  local  office  on  the  20th  of  the 
same  month. 

^*  Edwin  Galvin  filed  pre-emption  declaratory  statement 
No.  573  for  said  tract  July  27,  1865,  alleging  settlement 
on  the  28th  of  Jun^  preceding,  but  failed  to  follow  this 
with  proof  and  payment  as  required  by  law. 

"June  17,  1871,  Charles  F.  Echols  made  homestead  en- 
try No.  8,378,  on  the  S.  J  of  S.  E.  J,  and  his  entry  was 
<5ancelled  January  22,  1873,  for  relinquishment. 

^^  Hiram  Echols  filed  pre-emption  declaratory  statement 
No.  7,976,  for  N.  J  of  S.  E.  i,  June  19, 1871,  alleging  set- 
tlement  two  days  prior,  but  afterwards  relinquished  the 
4ame. 

"  R.  B.  Echols  made  homestead  entry  No.8|462,  June  27, 
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1871,  on  the  N.  J  of  S.  E.  J,  ^hich  entry  was  cancelled 
January  27,  1873,  for  relinquishment 

"  February  1 7th,  1 873,  George  W.  Flora  made  homestead 
entry  No.  1 2,441 ,  on  the  entire  S.  E.  J.  Under  date  of  Nov. 
12th,  1874,  this  office  decided  that  Galvin's  filing,  even  if 
valid,  did  not  defeat  the  right  of  the  company,  as  settle- 
ment was  not  made  until  the  right  of  the  road  attached. 
Flora's  entry  was  held  for  cancellation  subject  to  appeal* 
and  the  land  awarded  to  the  company.  This  decision  was 
affirmed  by  the  Secretary  of  the  Interior^  on  appeal,  June 
4th,  1875. 

"  This  office,  by  letter  of  June  9th,  1875,  advised  the  local 
officers  of  the  decision  of  the  department,  and  informed 
them  that  Flora's  entry  would  be  suspended  from  cancel- 
lation until  receipt  of  information  whether  the  company 
would  relinquish  its  claim  in  his  favor  and  take  other  land 
under  act  of  June  22d,  1874.  They  were  directed  to  ad- 
dress the  officers  of  the  company,  requesting  such  relin- 
quishment, and  to  advise  this  office  of  their  reply.  Under 
date  of  June  28, 1875,  the  receiver  forwarded  a  letter  from 
the  land  commissioner  of  the  company,  dated  June  24, 
1875,  in  reply  to  their  request  for  a  relinquishment  in 
favor  of  Flora,  stating  that  under  the  circumstances  he 
was  without  authority  to  make  such  relinquishment  By 
letter  of  July  8,  1876,  referring  to  the  foregoing,  the  local 
officers  were  informed  that  said  homestead  entry  had  that 
day  been  cancelled  on  the  records  and  files  of  this  office, 
and  they  were  directed  to  make  the  proper  notes  on  their 
records  and  advise  the  parties  in  interest 

"  July  12, 1875,  Mr.  Flora  tendered  final  proof  under  the 
homestead  laws,  claiming  the  benefit  of  military  service 
under  the  act  of  June  8,  1872  (Sec.  2,205,  Eev.  Stats.  U. 
S).  His  proof  was  not  allowed  by  the  register,  because 
of  the  claim  of  the  railroad  company.  This  action  was 
approved  by  office  latter  "  C,^*' dated  Aug.  4,  1875. 

^*  Under  date  of  Dec.  4, 1877^  the  roister  transmitted  the 
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petition  of  said  homestead  claimant  for  the  issue  of  patent 
on  his  entry,  claiming  that  he  was  entitled  to  the  relief 
provided  by  the  act  of  April  2l8t,  1876« 

"  February  5, 1878,  this  office  allowed  the  railroad  com- 
pany thirty  days  in  which  to  file  objections  to  the  applica- 
tion for  reinstatemeat  of  said  entry  and  the  issue  of  patent, 
and  so  advised  the  local  officers  and  the  attorneys  of  the 
parties. 

"  With  letter  of  March  13,  1878,  the  attorney  for  the 
company  filed  in  this  office  the  affidavit  of  Edmond  Gal- 
vin,  dated  Feb.  23,  1878,  setting  forth  that  he  is  the  per- 
son who  filed  declaratory  statement  No.  673  for  tha  tract 
in  question  ;  that  his  filing  was  a  mistake,  it  being  his  in- 
t^tion  to  file  for  the  8.  E.  J  Sec.  b,  T.  10  K,  R.  7  E.;  and 
that  he  never  made  any  settlement  or  improvement  what- 
ever upon  the  tract  in  controversey.  Under  date  of  March 
30th,  1878,  this  office  held  that  there  was  no  valid  subsist* 
ing  claim  to  said  tract  at  the  date  of  the  withdrawal  for 
the  benefit  of  the  railroad  company,  consequently  Flora's 
homestead  entry  was  not  confirmed  by  the  act  of  1876, 
and  his  Application  for  reinstatement  of  the  same  was  re- 
jected subject  to  appeal  within  sixty  days. 

''June  5, 1878,  he  filed  in  the  local  office  an  application 
for  further  time  to  furnish  proof  of  the  good  faith  of  Gralvin's 
pre-emption  filing.  This  application  was  forwarded  with 
the  register's  letter  of  the  11th  of  the  same  month.  It  was 
denied  by  this  office  March  6,  1879,  but  the  applicant  was 
allowed  a  reasonable  time  for  appeal  from  the  decision  of 
March  30th,  1878.  May  20,  1879,  the  receiver  reported 
that  Flora  had  been  duly  notified  of  this  decision  but  had 
taken  no  action  in  the  matter. 

"By  letter  of  May  81,  1879,  the  local  officers  were  ad- 
vised that  the  decision  of  March  30,  1878,  was  declared 
final,  and  said  homestead  would  remain  cancelled  on  the 
records  of  this  office,  and  that  the  case  was  closed. 

'*  I  find  no  record  of  any  further  action  by  either  of  the 
parties  in  this  case. 
17 
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''  The  company  has  not  formally  selected  the  tract  in 
question^  and  consequently  no  patent  has  issued  therefor. 
"Very  respectfully, 

"N.  C.  McFarland, 

"  Commissioner.*^ 

The  only  ground  upon  which  it  seems  to  be  claimed  that 
the  lands  are  exempt  from  taxation  is,  that  the  railroad 
company  had  not  paid  the  fees  for  entering  said  land,  hence 
the  right  to  a  patent  was  not  complete  until  said  fees  were 
paid.     We  cannot  give  our  assent  to  this  proposition. 

Section  20,  of  the  act  making  the  grant,  provides  "  that 
whenever  said  Burlington  and  Missouri  River  Railroad 
Company  shall  have  completed  twenty  consecutive  miles 
of  the  road  mentioned  in  the  foregoing  section  in  the  man* 
ner  provided  for  other  roads  mentioned  in  this  act,  and  the 
act  to  which  this  is  an  amendment,  the  President  of  the 
United  States  shall  appoint  three  commissioners  to  exam- 
ine and  report  to  him  in  relation  thereto;  and  if  it  siiall 
appear  to  him  that  twenty  miles  of  said  road  have  been 
completed,  as  required  by  this  act,  then,  upon  certificate  of 
said  commissioners  to  that  effect,  patents  shall  issue' con- 
veying the  right  and  title  to  said  lands  to  said  company  on 
each  side  of  said  roads,  as  far  as  the  same  is  completed,  to 
the  amount  aforesaid  ;  and  such  examination,  report,  and 
conveyance  by  patents,  shall  continue  from  time  to  time 
in  like  manner  until  said  road  shall  have  been  com- 
pleted,'^ etc. 

It  will  be  seen  that  the  grant  is  absolute,  patents  to 
be  issued  upon  the  certificates  of  the  commissioners  as 
each  twenty  miles  of  road  was  completed.  The  company 
earned  the  land  by  the  construction  of  the  road,  and,  upon 
the  acceptance  of  each  twenty  miles,  became  the  equitable 
owners  of  the  odd  numbered  sections  not  otherwise  appro- 
priated when  the  line  was  definitely  fixed,  within  twenty 
miles  on  each  side  of  the  road.  When  the  road  was  con- 
structed and  accepted  the  company  became  the  equitable 
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owner  of  the  land  in  question,  and  such  ownership  being 
property  within  the  state,  was  subject  to  our  revenue  law, 
and  was  taxable!  White  v.  B.  &  M.  R.  R.  Co.,  5  Neb., 
898.  In  the  case  cited,  it  was  held  that  where  there  was 
no  exemption  in  the  grant,  the  question  of  the  taxation  of 
such  lands  was  governed  by  the  laws  of  the  state.  That 
we  regard  as  a  correct  statement  of  the  law,  and  it  is  ad- 
hered to.  It  is  probable  that  the  cause  of  failure  of  the 
company  to  pay  the  fees  for  entering  the  land  in  question 
was  the  adverse  claim  of  others;  but  this  would  not  under 
the  facts  agreed  upon  in  this  case,  exempt  the  land  from 
taxation. 

By  what  authority  the  treasurer  sought  to  cancel  the 
tax  deed  does  not  appear,  nor  is  it  material  to  inquire, 
as  the  lands  were  clearly  subject  to  taxation.  The  county 
treasurer  can  perform  no  judicial  duties  in  the  premises. 
It  is  only  when  in  fact  lands  which  have  been  assessed, 
were  not  subject  to  taxation,  or  legally  assessed  on  which 
taxes  have  been  paid,  that  the  treasurer  can  make  any  entry 
as  provided  in  section  133  of  chapter  77  of  the  Compiled 
Statutes,  that  the  land  was  erroneously  sold.  If  the  land 
was  in  fact  taxable,  such  entry  will  not  preclude  the  county 
from  recovering  the  taxes  due  upon  the  land.  The  power 
of  determining  the  validity  of  a  tax  actually  levied  is  a 
proper  subject  for  the  courts — the  question  is  one  of  law,  and 
not  of  fact.  Where,  however,  taxes  have  been  paid  upon 
land,  and  it  is  afterwards  by  mistake  sold  for  the  same 
taxes,  there  being  no  authority  to  sell  in  such  case,  and  the 
question  being  one  of  fact,  the  treasurer  no  doubt  may 
make  the  entry  required.  It  is  apparent  that  the  land  in 
question  was  taxable  at  the  time  it  was  assessed,  and  that 
the  plaintiflP  is  not  therefore  entitled  to  recover  the  amount 
of  such  taxes  from  the  county.  The  judgment  is  therefore 
affirmed. 


Judgment  afpikmed. 


The  other  judges  concur. 
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1^  ml      SoXiOMOK    KiBK,    PLAINTIFP   IN   KBBOBy    V.    ISAAO  W. 
BOWUNO,  BEFENDAJrr  IN  EBBOB. 

1.  Will :  PBOBATINQ.    A  probate  court  having  jurisdiction  of  the 

subject  matter  and  the  parties,  made  an  entry  as  follows  :  "It 
appearing  to  me  from  said  testimony  that  said  instrument  is  the 
last  will  and  testament  of  the  said  Joab  Hobbs,  and  that  he  was 
in  all  respects  competent  to  make  a  will,  it  is  therofore  ordered 
by  me  that  said  instniment  be  admitted  to  probate  as  and  for 
the  last  will  and  testament  of  the  said  Joab  Hobbs,  which  said 
instrument  is  in  the  words  and  figures  following,  to-wit:" 
(copying  the  will) .  In  a  collateral  proceeding,  Hdd,  A  sniBeleat 
order  of  the  probate  of  the  will. 

2.  Xy  eotment :  bvmaikdeb-mak  :  svidkncb.    Where  real  estata 

is  derised  to  take  effect  upon  the  death  of  a  party  named  who 
has  a  life  estate  in  the  premises,  a  party  claiming  under  the 
will,  in  an  action  of  ejectment,  to  obtain  possession  of  the  land 
must  prove  the  termination  of  the  life  estate. 

8.    :    TENANT  IN  COMMON.    A  tenant  in  common  of  real  es- 
tate can  only  recover  in  ^ectment  to  the  extent  of  his  title. 

Ebbob  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Mitchell^  J. 

James  E.  Philpott,  for  plaintiff  in  error. 

Sawyer  A  Snelly  for  defendant  in  error,  cited :  Avstin  v. 
Cambridgepori,  21  Pick.,  224.  Steams  v.  Harris^  8  Allen, 
598.     Dale  v.  Hunneman,  12  Neb.,  221. 

Maxwell,  Ch.  J. 

This  is  an  action  of  ejectment  brought  by  Bowling 
against  Kirk  to  recover  the  possession  of  the  north  half 
of  the  south*east  quarter  of  section  twenty-six,  township 
eight,  range  five  east. 

Kirk,  in  his  answer,  denies  that  Bowling  has  a  legal 
estate  in  said  land,  or  is  entitled  to  the  possession  thereof. 
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and  also  pleads  the  statute  of  limitations  as  a  bar.  On 
the  trial  of  the  cause  in  the  court  below  a  verdict  was  ren- 
dered in  favor  of  Bowling,  upon  which  judgment  was 
rendered. 

The  testimony  shows  that  Joab  Hobbs  entered  the  land 
in  question,  and  received  a  patent  from  the  United  States; 
that  in  the  year  1866  he  made  a  will,  which  was  admitted 
to  probate  in  1874,  as  follows : 

"  In  matter  of  probate  of  Joab  Hobbs,  Feb.  24, 1874, 
case  called,  petitioner  and  subscribing  witness  appeared.  No 
person  appeared  to  contest  the  probate  of  said  will,  and  it 
appearing  that  due  notice  was  given,  *  *  *  Thomas 
McNeil,  one  of  the  subscribing  witnesses,  was  sworn  and 
examined,  that  said  instrument  is  the  last  will  and  testa- 
ment of  said  Joab  Hobbs,  and  that  he  was  in  all  respects 
competent  to  make  a  will.  It  is  therefore  ordered  by  me 
that  said  instrument  be  admitted  to  probate  as  and  for  the 
last  will  and  testament  of  the  said  Joab  Hobbs,  which  in- 
strument is  in  the  words  and  figures  following,  to-wit: 
Know  ye  all  men  by  these  writings  that  I,  Joab  Hobbs, 
being  sound  of  mind,  do  make  this  my  last  will  as  follows: 
I  will  to  my  wife,  Amanda  Hobbs,  my  real  estate  and  per* 
flonal  property,  to  be  held  and  used  by  her  during  her  life* 
time,  and  at  her  death  I  will  eighty  acres  of  my  land  to 
John  Wesley  Hobbs,  my  son,  said  eighty  acres  being  the 
north  half  of  the  N.  W.  quarter  of  section  No.  26  in  town- 
ship No.  8,  north  of  range  No.  6  east  The  balance  of  my 
laud,  being  eighty  aores,  with  all  my  personal  property,  shall 
be  equally  divided  among  the  balance  of  my  children." 

Objection  is  made  to  the  probate  of  the  will  as  not  being 
sufficient.  The  testimony  shows  the  filing  of  a  petition 
for  the  probate  of  the  will,  the  giving  of  notice  by  publi* 
oation  of  the  time  and  place  when  and  where  a  hearing 
would  be  bad  upon  the  matter,  and  the  calling  of  one  of 
the  subscribing  witnesses  to  prove  the  execution  of  the  will, 
irom  whose  testimony  it  appears  that  the  will  was  properly 


262      SUPREME  COURT  OF  NEBRASKA, 

Kirk  y.  Bowling. 

executed  in  all  respects,  and  that  the  testator  was  of  sound 
mind.  The  will  therefore  was  duly  proved  and  it  was 
ordered  by  the  judge  '^  that  said  instrument  be  admitted  to 
probate  as  and  for  the  last  will  and  testament  of  the  said 
Joab  Hobbs/'  Under  the  common  law  rule  the  executor 
before  proving  the  will  could  perform  almost  any  of  the 
acts  incident  to  his  office  except  those  relating  to  certain 
suits.  Thus  he  might  seize  and  take  into  his  hands  any 
of  the  testator's  effects.  He  might  pay  or  take  releases  of 
debts  owing  from  the  estate^  and  might  receive  or  release 
debts  which  were  owing  to  it.  So  he  might  sell  or  dis- 
pose of  the  goods  and  chattels  of  the  testator.  Bac.,  Abr., 
tit.  Exrs.  and  Adms.,  E,  14.  Wentworth's  Office  of  Exr., 
(14  ed.)  81  et  aeq.     Willard  on  Exrs.,  146-147. 

The  reason  for  the  rule  is  very  clearly  stated  by  Judge 
Swan  in  his  valuable  work  on  Pleading  and  Precedents, 
74,  that  *'In  England  an  executor  derives  title,  not  from 
the  probate,  but  from  the  will ;  and  hence  the  rule  that  if 
there  be  several  executors,  though  some  of  them  be  under 
age,  or  have  not  proved  the  will,  they  must  all  join  in 
•one  action.^'  Under  our  system  the  executor  derives  his 
title  anid  authority  from  the  letters  testamentary.  The 
probate  of  a  will  is  the  proof  before  an  officer  authorized 
by  law  that  the  instrument  offered  to  be  proved  or  recorded 
is  the  last  will  and  testament  of  the  deceased  person  whose 
testamentary  act  it  is  alleged  to  be.  2  Bouv.  Law  Diet 
(14  ed.),  378.  In  England,  at  common  law,  the  ecclesias- 
tical courts  had  no  jurisdiction  of  devises  of  lands,  there- 
fore in  matters  affecting  the  title  or  possession  of  real 
estate  claimed  under  the  will,  the  original  must  be  produced 
and  proved  the  same  as  any  other  disputed  instrument.  In 
this  country,  however,  under  the  provisions  of  the  statutes 
of  the  several  states,  the  probate  of  a  will  is  generally  con- 
clusive in  a  collateral  proceeding.  Bvsh  v,  Sheldon,  1  Day, 
170.  Judson  V.  Lake^  8  Id.,  318.  LaugUonv.  AiMnB^ 
1  Pick.,  536.    Brown  v.  Lanman,  1  Conn.,  467,    Jackion 
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V.  Robinson,  4  Wend.,  436.  Jackson  v.  Hixon,  17  John., 
123.  Dublin  V.  Chadboume,  16  Mass.,  488.  Stanley  v. 
Keany  Taylor,  93.  WelW  WiU,  5  Lit,  273.    . 

In  Brown  v.  Burdicky  25  Ohio  State,  260,  it  was  held 
that  a  copy  of  the  probate  and  record  of  a  will,  duly 
certified  by  the  probate  judge,  is  conclusive  evidence  of 
the  validity  of  the  will,  on  the  trial  of  a  collateral  issue 
between  a  stranger  and  the  devisee  respecting  the  property 
devised ;  and  it  is  admissible  as  evidence  on  the  trial  of 
such  issue,  notwithstanding  proceedings  to  contest  it  may 
be  pending  at  the  time  it  is  offered  and  admitted  in 
evidence.    Hears  v,  Mears^  46  O.  S.,  90. 

The  judgment  of  the  probate  court,  where  it  has  juris- 
diction, finding  that  a  will  is  valid  and  admitting  it  to 
probate,  is  final  and  conclusive  unless  reversed  or  modified 
in  some  of  the  modes  prescribed  by  law.  Freeman  on 
Judgments,  §  319,  and  cases  cited. 

Considerable  stress  is  laid  by  the  plaintiff  in  error  upon 
the  fact  that  the  record  does  not  show  that  the  will  was 
allowed  by  the  probate  court  In  Section  141  of  Chapter 
23,  Comp.  Stat,  relating  to  decedents,  it  is  provided  that 
'^  the  court  may  in  its  discretion"  grant  probate  thereof  on 
the  testimony  of  one  of  the  subscribing  witnesses  only; 
azid  in  section  143  of  the  same  chapter,  it  is  declared  that 
*^no  will  shall  be  effectual  to  pass  either  real  or  personal 
estate  unless  it  shall  have  been  duly  proved  and  allowed 
in  the  probate  court,^^  etc.  It  will  be  seen  the  words 
^'  granted "  and  "  allowed  "  are  used  in  different  sections 
to  denote  the  same  thing — the  probate  of  the  will.  Even 
in  criminal  law,  where  nothing  is  taken  by  intendment, 
it  is  unnecessary  to  charge  the  commission  of  an  offense 
in  the  language  of  the  statute,  provided  the  words 
employed  are  the  equivalents  in  meaning  of  those 
contained  in  the  statute.  Whitman  v.  Stale,  17  Neb«, 
224,  and  cases  cited.  The  rule  is  less  stringent  in 
civil  actions,  and  the  mere  failure  to  use  the  exact  Ian- 
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guage  of  the  statute  will  not  of  itself  oonstitute  a  valid 
objection  to  a  judgment  or  order.  At  least  it  cannot  be 
collaterally  assailed  upon  that  ground  alone.  The  order 
admitting  the  will  to  probate  in  this  case  is  not  as  full  as 
could  be  desired,  but  it  is  sufficient  to  show  the  action  of 
the  court,  and  is  a  valid  order  of  the  probate  of  the  will. 
The  first  objection,  therefore^  is  not  sustained. 

2nd.  It  will  be  observed  by  the  terms  of  the  will  that 
Joab  Hobbs  devised  to  his  wife,  Amanda  Hobbs,  his  real 
estate  and  personal  property,  to  be  held  and  used  by  her 
during  her  lifetime;  and  at  her  death  the  estate  was  to  be. 
divided  by  giving  to  John  Wesley  Hobbs  the  north  half  of 
the  north-west  quarter  of  section  No.  twenty-five,  in  town- 
ship No.  eight  north  of  range  five  east;  and  the  remainder 
of  his  land,  being  the  eighty  acres  in  controversy,  with  all 
his  personal  property,  was  to  be  equally  divided  between 
his  other  children.  Now,  when  was  this  division  to  take 
place?  Clearly  not  before  the  death  of  Mrs.  Amanda 
Hobbs.  She  is  to  have  the  use  of  all  the  real  estate  and 
all  the  personal  property  during  her  life ;  then,  at  her 
death,  the  will  provides  how  the  estate  is  to  be  divided. 
We  find  no  evidence  in  the  record  that  Mrs.  Hobbs  is 
dead.  It  is  said  that  there  is  such  testimony  in  the  record 
offered  in  support  of  the  second  cause  of  action  which  was 
withdrawn  from  the  jury.  However  that  may  be,  we 
have  no  such  evidence  before  us.  There  was,  therefore, 
a  failure  of  proof  upon  a  material  point  which  was  neoes^ 
eary  to  entitle  Mr.  Bowling  to  recover. 

3d.  Bowling  claims  title  to  the  premises  in  question  as 
the  grantee  of  jSarah  A.  Wells  and  Eveline  Etherton,  two 
of  the  children  of  Joab  Hobbs.  The  testimony  shows 
that  there  are  a  large  number  of  other  children  of  said 
Joab  Hobbs  entitled  to  an  interest  in  said  lands  under 
said  will,  yet  Bowling  seeks  to  recover  all  of  said  land  in 
this  action.     This  he  cannot  do. 

In  MaUia  v.  Boggs,  19  Neb.,  698,  it  was  held,  in  eject- 
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ment  by  a  tenant  in  oommon  against  a  person  in  possession 
without  right,  the  plaintiff  can  recover  only  to  the  extent 
of  his  title.  The  decision  in  that  case  was  not  made  until 
the  question  had  been  carefully  and  thoroughly  examined ; 
and  although  it  modified  somewhat  the  ruling  in  Crook  v. 
Vandevoorty  13  Neb.,  506,  no  member  of  this  court;  so  far 
as  the  writer  is  aware,  doubts  its  oorrectness;  and,  as  said  in 
Mattia  v.  Bogga^  704,  ^'  no  other  rule  than  the  one  here 
adopted  could  accord  with  the  principles  of  the  code,  and 
that  it  is  founded  in  reason  and  the  principles  of  justice.'' 
We  therefore  hold  that  a  tenant  in  common  can  only  re- 
cover to  the  extent  of  his  title.  The  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Revebsed  and  behanded. 

The  other  judges  concur. 


Gilead  p.  Cheney,  appellant,  v.  William  L.  Dun- 
lap  ET  AL.,  APPELLEES. 


1.  The  Eridenoe  before  th^  divtricC  oonrt  ffdd  insaffieleni  to  i 

tain  its  finding  and  judgment. 

2.  Bvidenoe :    sxpsbt  testimony.    The  age  or  date  of  the  ao- 

tnal  execution  of  a  written  paper  Held^  Not  to  be  a  question  of 
wsience,  skill,  or  trade,  nor  one  of  the  like  kind  upon  which  a 
witness  may  testify  and  give  his  opinion  as  an  expert  upon  its 
mere  inspection. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  before  Broady,  J. 

B.  F.  Perkins  and  i.  W.  Colby j  for  appellant. 
8.  P.  Davidsonj  for  appellees. 


266      SUPREME  COURT  OF  NEBRASKA, 

Cheney  t.  DonUp. 

Cobb,  J. 

This  case  differs  but  in  one  respect  from  that  of  Cheney 
V,  Jansaeriy  ante  p.  128. 

Upon  the  trial,  as  appears  by  the  bill  of  exceptions,  it 
was  admitted  by  the  plaintiff  that  the  notes  and  mortgage 
sued  on  are  based  upon  an  usurious  loan  of  money,  etc* 
The  plaintiff  offered  ^'  in  evidence  the  notes  and  mortgage 
sued  on  in  this  case.  *  *  *  Plaintiff  offers  in  evi- 
dence the  endorsement  on  the  backs  of  the  three  notes,  and 
makes  it  a  special  offer  for  the  purpose  of  showing  whether 
the  signatures  were  recently  made  or  not  Objected  to  a» 
immaterial,  irrelevant,  and  incompetent.  Objection  over- 
ruled. Defendant  excepts.'^  Then  comes  the  following 
entry :  ^^  It  is  admitted  that  these  are  the  notes  and  mort- 
gage sued  on,  and  that  the  signatures  are  genuine,  and 
that  the  notes  and  mortgage  were  signed  by  the  parties 
purporting  to  sign  them,  and  were  endorsed  by  P.  D» 
Cheney.''  Thereupon  the  plaintiff  rested  his  case,  and 
the  defendant  offered  in  evidence  the  deposition  of  J.  J* 
Kelly  and  R.  C.  Outcalt,  as  follows: 

(a)  Deposition  of  Joseph  J.  Kelly :  Have  followed  busi- 
ness of  banking  about  fifteen  years;  am  with  Lincoln  Na- 
tional Bank  at  present;  formerly  resided  in  Clinton,  Illi- 
nois, for  twenty-five  years ;  was  there  several  years  clerk 
of  the  Circuit  Court  and  several  years  cashier  of  DeWitt 
County  Bank. 

Q.  State  whether  during  your  business  or  professional 
life  it  has  been  your  business  to  examine  signatures  on 
documents  and  compare  different  styles  of  handwriting 
and  signatures  with  reference  to  the  age  of  the  writing? 

A.  Such  has  been  my  experience  to  a  considerable  de- 
gree. 

Q.  I  will  now  ask  you  to  look  at  these  papers  (handing 
witness  three  notes  attached  to  the  petition  in  this  case)  and 
iBxamine  them  particularly  with  reference  to  signature  en- 
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dorsed  on  the  back  of  the  notes,  P.  D.  Cheney,  and  state 
Whiether  in  your  opinion  that  signature  was  recently  made 

A.  In  my  opinion  the  endorsement  on  the  back  of  the 
notes  has  been  made  recently. 

Q.  State  within  how  short  a  time  would  you  say  in 
your  opinion  that  name  has  been  endorsed  upon  these  notes. 

A.  I  could  not  name  any  specific  time,  but  would  say 
within  a  few  months  as  my  judgment. 

Q.  Would  you  say  in  your  judgment  this  signature  was 
made  within  the  last  year? 

A.     I  would. 

Q.  You  base  your  judgment  upon  the  general  knowl- 
edge you  have  of  handwriting^nd  examining  documents 
and  signatures  upon  the  same,  do  you? 

A.  My  answer  is  upon  the  general  knowledge  I  have 
of  writing  and  the  general  appearance  of  this  signature^ 
which  indicates  to  my  mind  a  recent  transaction. 

Job.  J.  Kelly. 

(6)  Deposition  of  R.  C.  Outcalt:  Am  cashier  of  the 
Capital  National  Bank,  Lincoln ;  been  in  this  business  six- 
teen years;  it  has  been  during  my  professional  or  business 
life  my  duty  to  compare  signatures  and  examine  writings 
with  reference  to  their  genuineness,  and  with  reference  to 
their  comparison  with  other  writing. 

Q.  I  will  ask  you  to  look  at  three  notes  I  now  hand 
you  (handing  witness  the  three  notes  attached  to  the  peti- 
tion in  this  case),  and  ask  you  to  examine  them  with  ref- 
erence to  the  signature  of  P.  D.  Cheney  endorsed  on  the 
back  of  them  and-  state  whether  in  your  opinion  that  sig- 
nature was  recently  made  or  not. 

A.     I  think  it  was  recently  made. 

Q.  State  whether  in  your  opinion  the  signature  of  P. 
D.  Cheney  was  endorsed  on  these  notes  within  the  last 
year  or  not. 

A.     I  think  it  was. 

R.  0.  Outcalt. 
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The  findings  and  judgment  of  the  court  were  for  the 
defendant^  and  the  plaintiff  brings  the  cause  to  thb  court 
by  appeal. 

Numerous  errors  are  assigned,  but  it  is  not  deemed  neces- 
sary to  set  them  out  in  detail. 

While  it  is  probable  that  the  controlling  reason  for  the 
judgment  was  that  in  the  opinion  of  the  trial  court  the 
notes  were  barred  by  the  statute  of  limitations  following 
the  judgmentof  thesame  court  in  Cheney  v.  Woodruffs  sup.^ 
yet  the  court  may  have  been  controlled  by  the  evidence 
contained  in  the  depositions  of  J.  J.  Kelley  and  B.  C. 
Outcalt  above  set  forth,  and  such  possibility  seems  to  render 
it  necessary  that  we  examine  to  some  extent  the  question 
raised  by  the  objection  of  the  plaintiff  to  the  admission  of 
said  depositions. 

The  supreme  court  of  New  Hampshire,  in  the  case  of 
Jones  V.  Tucker,  41  N.  R,  546,  say:  *'The  rule  deter- 
mining the  subjects  upon  which  experts  may  testify,  and 
the  rule  prescribing  the  qualifications  of  experts,  are  mat- 
ters of  law;  but  whether  a  witness  offered  as  an  expert 
has  these  qualifications  is  a  question  of  &ct  to  be  decided 
by  the  court  at  the  trial." 

The  case  at  bar  was  tried  to  the  court  without  the  inter- 
vention of  a  jury.  It  has  been  often  decided  by  this 
court  upon  unquestioned  authority  that  in  cases  so  tried  no 
question  of  error  for  the  admission  of  evidence  could  arise. 
This  case  may  then  be  disposed  of  upon  the  fourth  as- 
signment of  error,  to- wit:  that  the  court  erred  in  finding 
for  the  defendant 

The  question  upon  which  the  decision  of  the  case  seems 
to  have  turned  in  the  mind  of  the  trial  court  was,  whether 
the  notes  in  question  were  endorsed  by  the  payee  before 
maturity.  If  they  were,  then  the  defense  of  usury  was 
unavailable  against  the  plaintiff;  otherwise,  if  they  wero 
endorsed  afler  maturity.  The  notes  come  to  maturity 
respectively  August  27,  1875,  August  27, 1876,  and  Aug- 
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uftt  27y  1877.  The  depoeitions  above  referred  to  were 
taken  on  the  6th  day  of  October,  1886. 

The  only  evidenoe  before  the  court  which  in -any  way 
tended  to  contradict  the  testimony  of  the  plaintiff  tliat 
the  notes  were  endorsed  before  maturity,  was  the  said 
depositions. 

Greenleaf  thus  states  the  law :  **  On  questions  of  science,, 
skill,  or  trade,  or  others  of  the  like  kind,  persons  of  skill,, 
sometimes  called  ea^erto,  may  not  only  testify  to  fiicts,  but 
are  permitted  to  give  their  opinions  in  evidence.''  1 
Oreenlf.  Ev.,  §  440. 

Having  examined  the  books  as  thoroughly  as  the  time 
at  my  disposal  will  permit,  and  failing  to  find  any  case  in- 
volving facts  similar  to  those  of  this  case,  and  none  being 
cited  by  counsel,  the  question  of  the  sufficiency  of  the  evw 
dence  to  sustain  the  finding  and  judgment  must  be  de- 
termined in  the  main  by  original  consideration.  I  have 
found  two  cases,  however,  which  will  be  cited  as  worthy 
of  some  consideration  in  support  of  the  conclusion  to  which 
I  have  arrived. 

The  case  of  Clark  v.  Bruce,  12  Hun.,  271,  was  brought 
upon  three  promissory  notes.  The  statute  of  limitations 
was  set  up  as  a  defense.  The  plaintiff  relied  upon  certain 
partial  payments  endorsed  thereon.  Stephen  Lockwood 
was  called  as  a  witness  by  the  defendant,  and  testified  *'  that 
he  was,  and  had  been,  an  attorney  for  over  twenty  years ; 
that  in  his  business  he  had  had  occasion  to  examine  old 
and  new  writings,  and  to  examine  when  they  were  claimed 
not  to  be  genuine,  and  that  he  had  examined  the  notes  in 
suit,  and  the  endorsements  on  them  of  13th  June,  1868, 
and  3d  January,  1862.''  He  was  then  asked:  ^'  In  your 
opinion,  were  the  endorsements  of  June  18th  upon  those 
notes  written  as  long  ago  as  they  bear  date?"  He  was 
also  asked :  /'  Are  the  endorsements  of  13th  June,  1868, 
and  3d  January,  1862,  written  with  the  same  pen  and 
ink  ?  ^    The  defendant  also  offered  to  show  by  the  witness 
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that  each  of  the  eDdorsements,  in  the  opinion  of  the  wit- 
ness, ''was  written  at  a  more  recent  time  than  its  date,  and 
that  they  were  all  written  within  two  years  past,  judging 
from  the  appearance  of  the  writing  and  ink/'  Upon  ob- 
jection the  evidence  was  rejected.  There  was  a  judgment 
for  the  plaintiff.  Upon  appeal  the  supreme  court  say:. 
''The  questions  and  offer  called  for  the  opinion  of  the 
witness.  He  was  not  asked  to  state  facts,  to  describe  the 
appearance  of  the  endorsements  in  any  respect,  but  to  give 
an  opinion  as  to  the  time  when  the  endorsements  were 
made,  based  upon  the  appearance  of  the  writing  and  the 
ink.  What  was  the  appearance  of  the  writing  and  the 
ink  does  not  appear  by  the  evidence.  We  don't  think  the 
witness  had  shown  himself  to  be  an  expert' on  that  sub- 
ject. To  judge  of  the  genuineness  of  hand-writing,  that 
is,  to  judge  whether  it  was  written  by  the  person  whose 
hand-writing  it  purports  to  be,  is  one  thing ;  to  determine 
its  age  from  its  appearance  it  quite  another.  The  witness 
may  have  had  occasion  to  pass  upon  the  genuineness  of  * 
many  writings,  old  and  new,  and  yet  never  have  been 
called  on  to  form  an  opinion  from  the  appearance  of  hand- 
writing, as  to  whether  or  not  it  was  written  at  the  time  it 
bore  date.  *.  *  *  We  think  the  objection  was  prop- 
perly  sustained.'' 

The  other  case  is  that  ef  EUinwood  v.  Bragg^  62  New 
Hampshire,  490.  I  will  quote  only  a  part  of  the  syllabus. 
"  Upon  the  question  whether  a  long  account  upon  a  party's 
books  was  written  at  different  times,  as  purported  to  be, 
or  whether  it  was  all  written  with  the  same  pen  and  ink, 
and  at  the  same  time,  a  witness  testified  that  he  had  been 
in  practice  as  a  lawyer  some  forty  years,  andhad  about  the 
same  experience  as  lawyers  in  general  in  the  examination 
and  comparison  of  hand -writings;  that  he  had  been  engaged 
in  one  or  two  cases  which  led  him  particularly  to  examine 
and  compare  hand-writing,  but  he  did  not  claim  to  be  able 
to  give  an  opinion  upon  which  any  great  reliance  could  be 
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placed ;  Held^  That  the  admission  of  the  witness  to  testify 
as  an  expert  was  erroneous."     A  new  trial  was  granted. 

Whatever  reading,  examination,  and  reflection  I  hav^ 
been  able  to  give  to  the  case,  has  led  me  to  the  concliision 
that  it  does  not  present  a  question  of  science,  skill,  cr^ 
trade,  nor  one  of  a  like  kind.  In  other  words,  I  do  not 
think  that  any  amount  of  science,  study,  or  skill  would 
enable  a  person  by  mere  inspection,  to  judge  or  testify  of 
the  age  of  hand-writing  with  that  accuracy  necessary  to 
its  value  or  safety  in  judicial  proceedings.  The  appear- 
ance of  a  written  paper,  some  years,  or  even  months  old, 
will  depend  greatly  upon  the  color,  kind,  and  quality  of 
the  ink  used,  and  greatly  upon  the  receptacle  or  place 
where  the  paper  has  been  kept,  whether  excluded  from  the 
air  or  sunshine,  whether  in  a  dry  or  damp,  hot  or  cool 
place,  and  other  conditions,  the  knowledge  of  which  must 
be  derived  from  sources  other  than  inspection.  Again, 
there  is  no  recognized  science  or  trade  in  which  it  can  be 
said  to  be  necessary  that  perek)ns  engaged  in  it  should  be 
skilled  in  detecting  the  age  of  writings  by  inspection. 
The  science  of  the  law,  perhaps,  comes  nearer  to  it  than 
any  other,  and  the  instances  in  which  it  becomes  necessary 
or  even  useful  that  the  legal  practitioner  should  possess 
«uch  skill  are  very  rare. 

I  am  therefore  of  the  opinion  that,  whether  the  deposi- 
tions were  admissible  or  not,  they  do  not  contain  sufficient 
evidence  to  sustain  the  finding  and  judgment  of  the  trial 
court 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  a  judgment  for  the  plaintiff  will  be  rendered  in  this 
court  foreclosing  the  mortgage,  and  for  the  amount  of  the 
principal  and  interest  called  for  by  the  notes,  and  an  attor- 
ney fee  of  ten  dollars,  as  provided  for  in  the  mortgagOi 
and  costs  in  both  courts. 

JtTDOMENT  A0CX)BDINGLY. 

The  other  judges  concur. 
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,  3p   ^  JeSBE  W.  AlfDEBSON,   PLAINTIFF  IN  ERBOB,   V.  JaMES 

liLjy  Buchanan,  befenbant  in  ebbob. 

Covenant:  Evicnoxr:  plbai>in3  and  pboof.  In  an  action  on 
warranty  deed  for  a  breach  of -the  covenant  for  qoiet  enjoyment 
the  plaintiff  most  allege  and  prove  that  he  has  been  tamed  oat> 
of  the  posaeesion  of  the  granted  premiaeB,  or  of  some  part 
thereof,  or  has  yielded  the  poeseflBion  thei:eof  to  the  pacamonni 
title. 

Error  to  the  district  court  for  Otoe  coantj.  Heard 
below  before  Pound,  J. 

Oroff&  Montgomery^  for  plaintiff  in  error. 

S.  J^.  Calhoun^  for  defendant  in  error. 

Cobb,  J. 

The  following  are  the  facts  of  this  case,  as  appears  from 
the  abstracts : 

The  defendant  in  the  court  below  was  in  the  possession 
of  the  tract  of  land  involved  in  the  litigation  by  virtue  of 
a  tax  deed  from  the  county  treasurer,  had  paid  a  large 
amount  of  taxes  assessed  and  levied  thereon  subsequently 
to  his  deed,  and  had  valuable  permanent  improvements 
on  the  land.  He  sold  the  land*  to  one  James  H.  Ander^ 
son,  and  conveyed  the  same  to  him  by  warranty  deed. 

The  following  is  the  covenant  of  warranty  contained  in 
said  deed,  as  set  out  in  the  petition :  ^'That  he,  the  said 
defendant,  would  warrant  and  defend  the  said  premises 
against  the  lawful  claims  of  all  persons  whomsoever.'^ 
That  afterwards  the  said  James  H.  Anderson  sold  the 
said  land  to  the  plaintiff  and  conveyed  the  same  to  him 
also  by  warranty  deed.  Afterwards  one  Hugh  W.  Mark- 
ham  and  Frank  D.  Markham  brought  an  action  of  gect- 
ment  against  the  plaintiff  Buchanan,  for  the  said  lands^ 
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claiming  title  thereto  prior  and  paramount  to  the  title  of 
the  defendant.  The  defendant  was  notiiSed  by  Buchanan 
of  the  bringing  and  pendency  of  said  action  of  the  Mark- 
hams,  and  requested  to  defend  the  same,  which  he  declined 
.  to  do.  Whereupon,  and  before  the  said  action  was  brought 
to  trial,  the  said  Buchanan  compromised  the  same  with 
plaintiffs  therein,  the  said  Markhams,  and  paid  them  the 
sum  of  six  hundred  and  eighty  dollars,  beside  two  hundred 
and  twenty-six  dollars  and  sixty-six  cents,  their  attorney' 
fees,  and  forty-nine  dollars  and  sixty-eight  cents,  his  own 
attorney's  fees  and  court  charges,  and  received  from  the 
said  Markhams  a  stipulation  for  a  judgment,  upon  which 
a  judgment  was  rendered  and  entered  in  said  court  in  said 
action  in  &vor  of  the  said  Buchanan  against  the  said 
Markhams,  and  quieting  the  title  of  said  Buchanan  in  said 
tract  of  land.  Thereupon  the  said  Buchanan  brought  his 
action  against  the  plaintiff  in  error,  Jesse  W.  Anderson, 
upon  his  covenants  of  warranty  in  his  said  deed  to  James 
H.  Anderson,  claiming  judgment  in  the  sum  of  $955.21 
for  breach  thereof.  The  said  Jesse  W.  Anderson,  defend* 
ant,  answered,  setting  up  several  defenses,  particularly  that 
on  February  13,  1880,  when  he  conveyed  to  James  H. 
Anderson,  he  claimed  to  be  the  owner  of  said  land  by 
virtue  of  certain  tax  sales  and  deeds,  and  payments  of 
taxes,  and  for  improvements  made  on  the  land,  and  thai 
his  interest  in  said  land  by  reason  thereof  exceeded  in  the 
aggregate  up  to  March  19,  1884,  the  sum  of  $1,045,  and 
interest  from  February  13,  1880,  of  which  interest  the 
said  Buchanan  became  the  owner  by  virtue  of  his  pur- 
chase and  deed  from  James  H.  Anderson,  and  which  he 
would  have  been  entitled  to  recover  from  the  Markhams, 
if  they,  as  the  claimanta  of  the  paramount  title,  had  suc- 
ceeded in  the  prosecution  of  their  action  against  Buchanan, 
etc. 

There  was  a  trial  to  the  court  (a  jury  being  waived) 
which  found  for  the  plaintiff  and  rendered  a  judgment 
18 
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against  the  defendant  for  $805.83,  with  costs.     The  de- 
fendant brings  the  cause  to  this  court  on  error. 

There  are  ten  errors  assigned,  seven  of  which  are  for 
the  alleged  wrongful  admission  of  evidence  at  the  trial. 
These  errors  cannot  be  considered,  as  the  trial  was  to  the 
court,  without  the  intervention  of  a  jury.  The  whole 
question  turns,  then,  upon  the  merits  of  the  finding  and 
judgment. 

So  much  of  the  petition  as  is  set  out  in  the  abstract  is  in 
the  following  words,  to-wit:  "  That  on  February  13, 1880, 
the  said  Jesse  W.  Anderson  conveyed  certain  land  by 
warranty  deed  to  one  James  H.  Anderson  for  the  consid- 
eration of  $1,045,  and  that  on  May  21,  1880,  the  said 
James  H.  Anderson  by  warranty  deed  conveyed  the  same 
land  for  the  consideration  of  $1,200  to  said  James  Bu- 
chanan, who  thereupon  immediately  entered  upon  said 
premises  and  was  possessed  thereof;  that  said  Jesse  W. 
Anderson  did  not  have  a  good  and  sufficient  title  to  said 
laud  and  would  not  warrant  and  defend  the  same  against  the 
lawful  claims  of  all  persons,  especially  Hugh  W.  Mark- 
ham  and  Frank  D.  Markham,  who  up  to  March  19, 1884, 
were  the  owners  of  the  paramount  title  to  said  land;  that 
on  said  March  19,  1884,  said  Markhams  having  prior  to 
that  time  sued  Buchanan  in  an  action  in  said  Otoe  county 
district  court  to  recover  possession  of  said  land,  Buchanan, 
to  prevent  being  evicted  and  ousted,  paid  for  said  Mark- 
ham's  outstanding  title  and  necessary  costs  and  expenses 
of  said  action  the  sum  of  $955.21,  for  which  amount,  with 
interest  from  March  19,  1884,  judgment  was  prayed.'' 

It  thus  appears  that  the  covenant  for  the  breach  of 
which  the  action  was  brought  is  a  covenant  for  quiet  enjoy- 
ment, and  that  there  has  been  no  eviction  or  ouster  of  the 
plaintiff;  but  that  to  prevent  such  eviction  and  ouster 
plaintiff  bought  in  the  claim  or  alleged  paramount  title 
of  the  Markhams,  and  continued  in  the  actual  possession 
and  enjoyment  of  the  land. 
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Tbe  case  of  Real  v.  HoUister,  in  this  court,  ante  p.  112, 
was  in  its  leading  features  identical  with  the  case  at  bar. 
In  that  case,  however,  there  bad  been  a  judgment  of  ouster 
against  the  plaintiiT,  but  there  was  neither  allegation  or 
proof  that  he  had  been  actually  turned  out  of  the  posses- 
sion of  the  land.  The  court  in  the  syllabus  say:  "In. an 
action  on  a  warranty  deed  for  a  breach  of  the  covenant  for 
quiet  enjoyment  the  plaintiff  must  allege  and  prove  that 
he  has  been  turned  out  of  the  possession  of  the  granted 
premises,  or  of  some  part  thereof,  or  has  yielded  the  pos- 
session thereof  to  tbe  paramount  title/' 

It  is  not  claimed,  nor  can  it  be,  that  there  are  not  many 
and  highly  respectable  authorities  to  the  contrary  of  the 
above  decision,  but  I  believe  it  to  be  one  which  may  be 
followed  with  less  danger  of  injustice  to  innocent  parties 
than  a  rule  which  would  permit  a  warrantee  to  compro* 
mise  with  the  holder  of  the  paramount  title,  paying  him 
whatever  sum  might  be  agreed  upon,  whether  reasonable 
under  the  circumstances  or  unreksonable,  and  recover  it 
from  the  warrantor. 

Having  reached  the  above  conclusion  it  is  deemed  un- 
necessary to  discuss  the  other  point  raised  by  counsel  in 
the  brief. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  dismissed. 

Judgment  aooordingly. 

The  other  judges  concur. 
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I>ANi£L  Dodge,  appellee,  v.  The  Omaha  and  South- 

WBSTEEN  R.  R.  Co.  ET  AL.,  APPELLANTS. 

1. .  Parties :  tbansfeb  or  plaintiff's  interest  pendents 
LITE.  Where  an  action  has  been  commenced  the  transfer  bj 
the  plaintiff  of  his  interest  in  the  subject  of  the  action  to 
another  will  not  prevent  the  prosecution  o^  the  suit  to  its  ter- 
mination in  the  name  of  the  original  plaintiff. 

3.  Bailroads:   eminent  domain:    mobtgage  on  pbopebtt 

TAKEN.  Where  real  estate — as'  a  town  lot — ^apon  which  there 
is  a  mortgage  dnly  recorded  \b  taken  by  a  railroad  company  for 
right  of  way  purposes  in  the  exercise  of  its  right  of  eminent 
domain,  and  the  whole  4>f  the  lot  is  taken,  the  condemnation 
money  being  paid  to  the  mortgagor  and  holder  of  the  legal  title, 
in  an  action  against  such  railroad  company  by  the  mortgagee 
to  foreclose  the  mortgage,  the  question  as  to  whether  by  the 
condemnation  proceedings  the  railroad  company  acquired  the 
fee  to  the  property  or  an  easement  is  not  deemed  material  and 
is  not  decided.  The  whole  of  the  property  being  taken,  the 
effect  upon  the  mortgagee's  security  is  the  same. 

8.  ;  :  pasties.    Where  a  railroad  company,  in  the 

exercise  of  its  right  of  eminent  domain,  seeks  to  appropriate  pri- 
vate property  to  its  own  use  for  the  purpose  of  right  of  way,  by 
condemnation  and  appraisement,  all  persons  having  an  interest 
in  t^e  property,  including  mortgagees,  should  be  made  parties  to 
the  proceeding  by  proper  notice,  and  if  such  company  fiiil  so  to 
do,  and  pay  the  money  to  a  person  not  entitled  thereto,  such  pro- 
ceeding and  payment  are  void  as  to  all  persons  not  parties  thereto. 

4.  ;  mobtoaoe:  payment  of  condemnation  money.  In 
case  of  such  proceedings  to  condemn  real  estate  upon  which  there 
is  a  mortgage  of  record,  the  condemnation  money  found  due  the 
owner  of  the  land  should  be  applied  first  to  the  payment  of  the 
amount  due  upon  the  mortgage  and  the  remainder  to  the  holder 
of  the  legal  title.  In  case  such  payment  is  not  made  or  ten- 
dered to  the  mortgagee  by  proper  notice  of  the  proceeding,  he  is 
not  affected  thereby,  and  may  foreclose  his  mortgage  as  against 
the  railroad  company  by  proper  action. 

6.  Mortgage:  fobeclosube:  pabties.  The  proceeding  to  fore- 
close a  real  estate  mortgage  is  void  as  to  all  persons  interested  in 
the  subject  of  the  suit,  who  are  not  parties  to  the  action.   There- 
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fore,  if  sach  peiaons  are  not  made  parties  another  action  may  be 
instituted  either  by  or  against  them  for  the  purpose  of  determin- 
ing their  rights.  If  against  them  it  may  be  by  the  purchaser  of 
the  property  sold  under  the  first  foreclosure. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Wakeley,  J. 

C  J.  Greene  and  Marquett  &  Deweese^  for  a|  i)ellant8. 

Bedick  &  Bedicky  for  appellee. 

Keese^  J. 

The  facts  in  this  case,  substantially  as  stated  in  the  ab- 
stacty  are  as  follows:  Ou  the  17th  day  of  December,  1872, 
Rollin  e.  Smith  and  Wallace  R.  Bartlett  were  the  owners 
of  lot  four  in  block  232,  in  the  city  of  Omaha,  as  originally 
surveyed  and  platted;  that  on  said  day  the  said  Smith  and 
Bartlett  borrowed  $1,000  of  Daniel  Dodge,  appellee  in 
this  case.  On  the  6th  day  of  March,  1873,  for  the  purpose 
securing  the  payment  of  said  amount,  the  said  Smith  and 
Bartlett  executed  and  delivered  a  mortgage  upon  said  above 
described  real  estate  to  the  said  Daniel  Dodge,  which  mort- 
gage was  duly  recorded  March  20th,  1873. 

On  the  17th  day  of  April,  1878,  the  Omaha  and  South- 
w^tem  Railroad  Company^  one  of  the  appellants  hereioi 
condemned  and  appropriated  all  of  said  lot  for  right  of  way 
purposes,  the  said  Omaha  and  Southwestern  Railroad  Com- 
jmny  being  a  corporation  duly  organized  under,  the  laws 
of  the  state  of  Nebraska. 

The  railroad  company  took  possession  of,  and  has  re- 
mained in  possession  of,  the  said  property  ever  since. 

That  on  February  23d,  1877,  the  said  appellee,  Daniel 
Dodge, 'filed  his  petition  in  the  Douglas  county  district 
court  against  said  Bartlett  and  Mary  A.  Smith  and  the 
administrators  of  Rollin  C.  Smith,  then  dead,  setting  forth 
the  execution  and  delivery  of  said  notes  and  mortgage. 
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The  said  railroad  company  was  likewise  made  a  party^ 
but  was  thereafter  dismissed. 

A  decree  was  taken  against  said  Bartlett  and  Mary  A. 
Smith  and  the  administrators  of  Rollin  C.  Smith,  at  the 
February  term  of  said  court,  for  the  sum  of  $1,276.66,  and 
$51  attorneys'  fees. 

On  May  2nd,  1877,  an  order  of  sale  was  issued  out  of 
said  court,  commanding  the  sheriff  to  sell  said  property  in 
satisfaction  of  said  decree,  which  order  was  returned  on 
August  30th  thereafter,  endorsed,  "Property  not  sold  for 
want  of  bidders.'' 

Afterwards,  to-wit,  April  12th,  1878,  an  alias  order  of 
sale  was  issued,  commanding  the  sheriff  of  said  county  to 
appraise  and  sell  said  property  in  satisfaction  of  said  de- 
cree, which  alias  order  was,  on  the  29th  of  June,  1878,  re- 
turned into  said  court  endorsed,  being  not  sold  for  want  of 
biddei*s. 

On  December  1st,  1877,  plaintiff  filed  his  petition  in 
said  cause,  asking  that  said  judgment  and  first  order  of 
sale  be  set  aside,  and  for  leave  to  file  an  amended  petition, 
making  new  parties  defendant,  to-wit :  The  Omaha  and 
Southwestern  Railroad  Company  and  George  C.  Hobbey; 
and  on  December  1, 1877,  it  was  ordered  and  adjudged  by 
said  court  that  the  decree  and  order  of  sale  be  set  aside 
and  leave  granted  plaintiff  as  asked  for  in  his  petition.  In 
accordance  with  said  order,  plaintiff,  on  January  17, 1878, 
filed  an  amended  petition  in  said  suit,  making  said  Omaha 
and  Southwestern  Railroad  Company  and  said  George  C. 
Hobbey  parties  defendant  in  said  cause. 

Afterwards,  and  on  February  13, 1878,  said  Omaha  and 
Southwestern  Railroad  Company,  by  its  attorney,  filed  a 
motion  asking  that  said  order  and  all  thereof  be  set  aside 
on  the  ground  that  the  court  had  no  jurisdiction,  which 
said  motion  was  on  April  6,  1878,  sustained  by  said  court 
upon  the  grounds  stated  and  no  otlier,  and  said  order 
was  set  aside  and  dismissed  without  prejudice  as  to  the 
Omaha  and  Southwestern  Railroad  Company. 
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Afterwards,  to-wit,  on  November  29,  1880,  a  third  or- 
der of  sale  was  issued,  directed  to  the  sheriff  of  said  Doug- 
las county,  commanding  him  to  advertise  and  sell  according 
to  law  the  said  property  in  satisfaction  of  said  decree;  and 
in  pursuance  of  said  order,  on  the  31st  day  of  December, 
1880,  said  property  was  offered  for  sale,  and  sold  to  appel- 
lee herein,  who  was  plaintiff  in  the  foreclosure  proceedings, 
he  being  the  highest  and  best  bidder  therefor,  for  $2,000, 
that  amount  being  not  less  than  two-thirds  of  the  appraised 
value  of  said  property.  Said  sale  was  duly  ratified  and 
confirmed  by  said  court,  and  a  deed  ordered,  which  was 
afterwards  duly  executed,  acknowledged,  and  delivered, 
and  was  duly  filed  and  recorded  in  the  county  clerk's  office 
of  said  Douglas  county. 

On  the  10th  day  of  March,  1883,  this  action  was  com* 
menced.  It  is  alleged  in  the  petition  that  nothing  had 
been  paid  on  the  notes  and  mortgage  except  interest  to 
December  1874,  that  no  notice  of  any  kind  of  the  condem- 
nation proceedings  was  ever  served  on  plaintiff,  although 
his  mortgage  was  on  record  when  defendant's  petition  to 
condemn  was  filed  ;  and  the  condemnation  money  was  paid 
into  court  and  drawn  out  by  the  mortgagors.  The  prayer 
of  the  petition  is  a  foreclosure  of  his  mortgage  as  against 
the  defendant  railroad  company.  On  the  30th  day  of  March, 
1883 — after  the  commencement  of  this  suit — plaintiff  exe- 
cuted to  John  A.  Dodge  a  power  of  attorney  authorizing 
him  .to  execute  a  quit-claim  deed  therefor.  On  the  18th 
day  of  April,  1883,  said  John  Dodge  executed  a  quit-claim 
deed  to  John  I.  Redick,  sai<]  deed  containing  the  following 
in  addition  to  the  usual  recitals :  ''  And  also  our  right, 
title  of  the  proceeds  touching  said  lot,  notes,  and  mortgage, 
the  said  Redick  to  litigate  said  suit  out  of  his  own  ex- 
penses." On  the  11th  of  April,  1885,  a  decree  was  entered 
finding  for  the  plaintiff,  and  that  there  was  due  on  the 
mortgage  the  sum  of  $2,215,  and  decreeing  it  a  first  lieu 
on  said  property,  prior  to  any  rights  of  defendant,  and 
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ordering  the  property  sold.  Defendant  appeals  to  this 
<X)urt. 

It  is  claimed  by  appellant  that  plaintiff  is  not  the  real 
party  in  interest,  and  that  this  suit  cannot  be  maintained 
by  him,  the  real  party  being  John  I.  Bedick.  Upbn  this 
-question  the  evidence  is  that  the  suit  was  commenoed  be- 
fore the  execution  of  the  deed  to  Redick,  and  he  testifies 
in  substance  that  at  that  time  he  had  no  interest  in  the 
property.  That  the  date  of  the  deed — the  18th  day  of 
April,  1873 — was  the  date  of  the  transaction.  This  testi- 
mony is  not  directly  disputed  or  contradicted.  A  letter 
from  plaintiff,  written  at  his  home  in  New  York,' dated 
March  19,  1883,  to  his  brother  in  Omaha,  who  seems  to 
have  had  charge  of  the  matter  at  the  time  the  suit  was 
instituted,  indicates  quite  clearly  that  plaintiff  did  not  then 
know  that  the  suit  had  been  actually  commenced;  but 
there  is  no  disaffirmance  of  the  act  of  his  brother  shown 
after  he  had  knowledge  of  what  was  done,  and  we  must 
presumie  he  affirmed  it.  The  purchase  of  the  interest  of 
the  plaintiff  in  the  subject  of  the  action  would  not  prevent 
the  prosecution  of  this  suit  to  its  termination  in  the  name 
of  the  original  plaintiff.  Civil  Code,  Sec.  45.  Magenau 
Jt  Cb.  ».  JBrff,  18  Neb.,  247. 

The  question  as  to  the  character  of  the  title  or  right  ac- 
quired by  defendant — whether  the  fee  or  an  ea.sement — ^is, 
I  think,  unimportant  in  this  case,  as  the  result  so  far  as 
the  effect  upon  the  property  and  tlie  rights  of  plaintiff  are 
ooncerned,  would  be  substantially  the  same  in  either  event; 
as,  if  the  fee,  the  whole  title  of  .the  mortgagor  is  transferred 
to  defendant,  and  plaintiff's  security  destroyed — if  affected 
at  all — and,  if  an  easement  only,  the  whole  of  the  mortgaged 
property  has  been  occupied,  and  there  is  nothing  remaining 
upon  which  the  mortgage  could  operate  with  any.  effect 
Believing  the  question  to  be  an  immaterial  one  in  this 
cause,  we  express  no  opinion  upon  it. 

The  remaining  questions  are :     Did  the  condemnation  by 


JULY  TERM,  1886.  281 

Dodge  T.  O.  A  S.  W.  R.  R.  Co. 

defendant  of  the  lot  in  question  as  the  property  of  Smith, 
the  mortgagor — without  notice  to  plaintiff,  whose  rights 
.were  of  record,  and  of  which  defendant  had  constructive 
notice— and  the  payment  of  the  condemnation  money  into 
court  to  be  paid-  to  Smith,  divest  plaintiff  of  his  security, 
or  rather  of  his  right  upon  foreclosure  to  give  possession  of 
the  property  upon  sale  ?  and,  if  not,  has  his  foreclosure  of 
the  mortgage  and  purchase* of  the  property  for  a  sum  more 
than  the  amount  of  his  decree,  cancelled  his  demand  and  left 
him  without  a  remedy  ? 

Upon  the  first  proposition  we  think  the  proceeding  to 
condemn,  being  as  it  was  without  notice  to  plaintiff  and, 
as  he  testifies,  without  his  knowledge,  could  not  affect  his 
rights  in  the  premises. 

In  Jones  on  Mortgages,  section  708,  it  is  said :  "When 
the  mortgaged  property  has  been  turned  into  money,  or  a 
claim  for  money  in  any  way,  as,  for  instance,  by  the  taking 
of  the  property  for  public  uses,  or  for  the  use  of  a  corpora- 
tion under  authority  of  law,  the  rights  of  the  mortgagee 
remain  unaltered,  and  he  is  entitled  to  have  the  money  in 
place  of  the  land  applied  to  the  payment  of  his  claim. 
Thus,  if  a  street  be  laid  out  through  land  subject  to  a 
mortgage,  although  the  damages  be  assessed  to  the  mort- 
gagor, the  mortgagee  is  entitled  to  them  as  an  equivalent 
for  the  land  taken  for  the  street/'  And  thus  the  *'  dama- 
ges awarded  to  a  mortgagor  for  the  right  of  way  or  other 
public  improvement  become  a  substitute  for  the  premises 
taken,  and  the  mortgagees  a  specific  lien  upon  the  fund/' 
See  also.  Brown  v.  Stewart,  1  Md.,  Ch.  87.  Piatt  v.  Bright^ 
31  N.  J.Eq.,  81,  and  cases  cited.     Roreron  Railroads,  258. 

By  section  ninety-five,  et  seq,,  chapter  16,  Compiled  Stat 
Qtes,  it  is  provided  in  substance,  among  other  things,  that 
a  railroad  company  may  purchase  real  estate  for  its  right 
of  way ;  but  if  the  owner  refuses  to  grant  the  right  of  way, 
it  may  be  taken  and  the  value  ascertained  in  the  manner 
provided.      This  step  can  only  be  taken  after  ten  days' 
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notice  in  writing  to  the  owner.  The  company  may  pay  to 
the  county  judge,  for  the  use  of  the  owner,  the  money  found 
due  by  the  commissioners  appointed  to  ascertain  the  amount. 

In  Qerrard  v.  R.  R.  Co.,  14  Neb.,  270,  it  is  decided  that 
the  word  "  owner,''  as  used  in  this  statute^  applies  to  any 
person  having  an  interest  in  the  estate. 

Plaintiff  not  having  been  notified  of  the  condemnation 
proceedings,  his  interest  was  not  affected  in  any  way  thereby. 
Pratt  V.  Brighiy  mpra^  and  cases  there  cited.  State  Nat. 
Ry.  Co.  Pros.,  v.  E.  &  A.  R.  R.  Co.,  36  N.  J.  Law,  181. 
Wilson  V.  R.  R.  Co.,  67  Me.,  358. 

By  the  statute  above  referred  to,  it  is  within  the  power 
of  a  railroad  company  to  designate  the  owner  of  the  real 
estate  to  be  condemned  to  its  use,  and  this  designation  by 
it  is  virtually  notice  to  the  county  judge,  with  whom  it 
deposits  the  money,  to  pay  it  out  to  the  person  n^med  by 
it.  The  responsibility  of  making  all  persons  entitled  to  the 
fund  parties  to  the  action  rests  with  it,  and  it  acts  at  its  own 
peril  when  it  fails  to  make  interested  persons,  whose  inter- 
ests are  shown  by  record,  parties  to  the  proceeding,  in  order 
that  they  may  assert  their  right  to  the  fund  paid  in.  The 
right  of  eminent  domain,  or  paramount  ownership,  is  the 
exercise  of  the  sovereign  power  of  the  state  in  the  name  of 
the  corporation  by  whom  the  right  is  invoked.  The  con- 
stitution provides  that  *'the  property  of  no  person  shall  be 
taken  or  damaged  for  public  use  without  just  compensation 
therefor.''  If  mortgaged  property  can  be  literally  destroyed^ 
as  in  this  case,  without  notice  to  the  mortgagee,  or  any 
compensation  to  him,  then  the  provision  of  the  constitution 
above  quoted  would  be  without  practical  force,  and  would 
remain  only  in  theory.  This  is  not  answered  by  the  sug- 
gestion that  the  fee  to  the  lot  remains,  jipon  which  the  mort- 
gage can  operate;  for  even  if  this  be  true,  the  fee  is  wholly 
worthless  so  far  as  present  uses  are  concerned — ^the  whole 
lot  having  been  taken — and  it  would  require  a  high  degree 
of  faith  to  enable  one  to  look  forward  to  the  closing  up  of 
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the  corporate  existence  of  the  railroad  company,  and  the 
abandonment  of  its  franchise,  in  the  hope  of  enjoying,  the 
reversion.  The  principle  contended  for  would  apply  in  a 
case  where  the  condemnation  proceedings  only  covered  a 
part  of  the  real  estate  mortgaged ;  for  in  that  case  it  would 
doubtless  be  the  duty  of  the  mortgagee  to  exhaust  the  re- 
mainder of  the  land  before  interfering  with  the  right  of 
way,  but  we  think  it  would  only  apply  in  such  a  case. 

By  the  record  we  are  informed  that  defendant  was  not 
originally  made  a  party  to  the  foreclosure  proceedings  in- 
stituted by  plaintiff,  but  afler  the  second  order  of  sale  had 
been  issued  and  returned,  a  petition  was  filed  by  plaintiff 
asking  that  the  decree  be  set  aside  and  he  be  allowed  to 
amend  his  petition'making  new  parties  to  the  action.  This 
was  done,  and  the  Omaha  &  Southwestern  Railroad  Com- 
pany (defendant  herein)  was  made  a  defendant.  Subse- 
quently it  filed  a  motion  to  set  aside  the  order  vacating  the 
decree,  upon  the  ground  that  the  court  had  no  power  nor 
jurisdiction  to  make  the  order.  This  motion  was  sustained, 
and  the  decree  reinstated,  the  suit  against  defendant  being 
dismissed  without  prejudice.  It  may  therefore  be  said  that 
defendant  was  in  no  sense  a  party  to  the  foreclosure  pro- 
ceedings, and  none  of  its  rights  have  been  affected  by  them, 
and  the  relation  between  it  and  plaintiff  has  not  been 
changed  unless  by  the  purchase  of  the  property  by  plain- 
tiff. 

It  is  the  well  settled  law  of  this  state,  both  by  statute  and 
by  adjudication,  that  in  a  foreclosure  proceeding  the  pur- 
chaser at  a  judicial  sale,  upon  foreclosure  of  a  mortgage, 
acquires  the  title  of  all  the  parties  to  the  suit.  Section  863, 
Civil  Code.  Young  v.  Brandy  15  Neb.,. 601.  And  we 
take  it  to  be  equally  well  settled  that  the  rights  of  all  per- 
sons not  parties  are  wholly  unaffected  thereby.  Therefore 
the  foreclosure  of  the  mortgage,  terminating  in  the  sale, 
could  only  affect  the  rights  of  the  parties  to  the  action. 
The  purchase  of  the  property  by  plaintiff  was  .only  the 
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purchase  of  the  title  of  the  mortgagor  at  the  time  of  the 
execution  of  the  mortgage,  and  his  right  to  redeem  {Bank 
V.  Wihon,  4  Oilman,  Ills..  61),  leaving  unaffected  the  after- 
acquired  rights  of  defendant.  Nor  would  the  rights  of  the 
parties  -be  changed  by  the  fact  of  the  amount  of  the  bid  by 
plaintiff  being  greater  than  that  of  his  decree,  since  the 
money  was  not  paid,  and  the  purchase  only  had  the  effect 
of  completing  the  foreclosure  of  the  rights  of  the  mortga- 
gor. •  Therefore  this  action  was  properly  brought,  the  de- 
fendant being  a  proper  party  to  the  foreclosure  proceedings. 
Merriman  v.  Hyde^  9  Neb.,  113.  Shirk  v.  Andreioa,  92 
Ind.,  609.  Ourtis  v.  Oooding,  99  Id.,  45.  Bennett  v.  Oil- 
man,  4  Paige,  57.  McKindry  «?.  Jferirfn,  8  Johnson's  Ch., 
465.  Wdt8  V.  Pierce,  42  N.  Y.,  102.  Kennedy  v.  M.  &  St. 
P.  R.  R.  Co.,  22  Wis.,  554. 

There  is-  no  complaint  as  to,  the  amount  named  in  the 
decree  as  due  plaintiff.  Whether  it  should  be  the  condem- 
nation money  with  Isiwful  interest  from  the  date  of  its 
wrongful  payment  to  the  mortgagor,  or  the  amount  due 
on  plaintiff's  mortgage.  That  question  is  therefore  not 
considered. 

The  decree  of  the  district  court  is  affirmed. 

Decree  affirmed. 
The  other  judges  concur. 


Thomas  Smith,  plaintiff  in  error,  v.  The  State  op 
Nebraska,  defendant  in  error. 

1.  Forgery.    To  utter  and  publish  an  instmment  alleged  to  haTe 

been  forged,  is  to  declare  or  assert,  directly  or  indirectly,  by- 
words or  actions,  that  it  is  good.  Rale  applied.  Folden  v.  The 
State,  13  Neb.,  328. 

2.  The  Evidence  examined  and  JJeM,  Safficient  to  sustain  the  Ter- 

dict 


r 
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3.  Forgery:  delivbbt.  One  B.,  a  stranger  in  Omaha,  met  one 
T.,  who  professed  to  have  a  large  &rm  near  St.  Lonis,  and  de- 
sired to  employ  B.  to  superintend  it.  While  they  were  con- 
versing a  pretended  freight  agent  appeared,  who  was  introduced 
to  B.  by  T.  as  such,  and  who  demanded  of  T.  the  payment  of  a 
pretended  freight  bill  of  |65.  T.,  pretending  he  had  not  suffi- 
cient change  to  pay  the  bill,  presented  to  B.  a  forged  check  on 
«n  Omaha  bank  for  $250,  saying  he  conld  get  the  money  on  pre- 
sentation, and  asked  him  to  cash  it;  ffddf  An  uttering  of  the 
check,  although  it  was  not  actually  transferred  to  B. 

Erbor  to  the  district  conrt  for  Douglas  oounty.  Tried 
below  before  Neville  J. 

N,  J.  Bumhaniy  for  plaintiff  in  error,  cited:  1  Whart. 
Crim.  Law,  711.  Commonwealth  v.  Searle,  2  Binney,  332* 
People  V.  Eathbim,  21  Wend.,  609.  United  States  v.  Car- 
ter,  2  Cranch  C.  C,  243.  United  States  v.  Mitchell,  1 
Bald.,  366. 

William  Leeee,  attorney  general,  for  the  state, 

Reese,  J. 

An  information  was  presented  to  the  district  court  by 
the  district  attorney,  containing  two  counts,  one  for  the 
crime  of  forging  a  check  for  $250  on  the  United  States 
National  Bank  of  Omaha,  the  other  for  uttering  and  pub- 
lishing as  genuine  the  same  check.  Upon  trial  he  was 
found  guilty  as  chai^^  in  the  second  count  of  the  infor- 
mation, and  sentenced  accordingly.  He  now  prosecutes 
error  to  this  court 

The  principal,  and  in  fact  the  only  contention  of  plain- 
tiff in  error  is,  that  the  verdict  of  the  jury  is  not  sustained 
by  sufficient  evidence.  The  facts  as  testified  to  by  the 
prosecuting  witness  were  substantially  as  follows : 

Plaintiff  met  Bromley,  the.  prosecuting  witness,  in  the 
city  of  Omaha,  and  asked  him  were  he  was  going,  and 
was  informed  by  the  witness  that  he  was  going  to  St 
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Louis.  Plaintiff  said  that  was  where  he  was  going,  that 
he  lived  three  miles  from  that  city,  and  suggested  that 
they  would  go  together.  After  some  further  conversation 
of  a  general  nature  they  separated,  but  before  doing  so, 
plaintiff  invited  Bromley  into  a  salooii  to  have  a  cigar, 
flaying  he  did  not  drink.  The  cigar  was  accepted  and 
Bromley  went  to  his  hotel  to  get  his  satchel,  saying  in 
response  to  a  question  from  plaintiff,  that  he  would  begone 
about  half  an  hour.  Plaintiff  said  he  would  wait  until 
the  return  of  Bromley.  Bromley  did  not  get  his  satchel, 
but  "went  to  a  bridge-builder^s  office  near  the  depot,  where 
he  hired  to  work  at  bridge  building,  that  being  his  trade. 
After  leaving  the  depot  he  started  to  purchase  some  neoea- 
s&ry  tools  with  which  to  carry  on  his  work,  and  on  the 
way  he  took  occasion  to  examine  as  to  the  amount  of  money 
he  had.  About  the  time  he  was  through  with  this,  some 
one  touched  his  shoulder  to  attract  his  attention,  and  upon 
looking  round  he  saw  plaintiff,  who  seems  to  have  gone  by 
the  name  of  Thompson.  Plaintiff  asked  Bromley  where 
he  was  going,  and  was  informed  that  he  was  going  ''  up 
town.''  Plaintiff  remarked  that  he  was  going  in  the  same 
direction,  and  would  accompany  Bromley.  After  going  a 
dhort  distance  plaintiff  asked  Bromley  if  he  would  not  like 
to  go  to  St.  Louis  and  work  for  him  taking  oare  of  his  large 
600-acre  farm  and  the  stock  thereon,  which  was  represented 
to  be  quite  an  establishment,  etc.,  and  proffering  to  provide 
a  pass  for  Bromley  to  St.  Louis.  Bromley  finally  con- 
sented to  go  for  the  price  offered.  About  this  time  they 
met  another  person,  who  called  to  plaintiff,  saying :  ''Hello, 
Thompson."  Plaintiff  looked  around  and  said:  "Hold 
on,  Bromley,  there  is  the  freight  agent  now ;  that  is  the 
man  I  am  looking  for.  The  person  came  up  and  was  in- 
troduced to  Bromley  as  Mr.  Turner,  the  freight  agent. 
Turner  came  up,  shook  hands  with  the  witness,  and  in- 
formed plaintiff  that  "that  freight  bill''  of  his  was  $65. 
Plaintiff  said  he  knew  it,  and  put  his  hand  in  his  pocket, 
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taking  out  an  envelope,  opened  it,  saying  he  had  a  five 
hundred  dollar  bill,  which  he  presented  to  Turner  for  him 
to  change.  Turner  said  he  had  not  money  enough  to 
change  the  bil],  when  plaintiff  returned  it  and  presented* 
the  check  in  question,  saying:  ^'Here  is  something  smaller, 
a  two  hundred  and  fifty  dollar  check/*  Turner  produced 
some  money,  saying  he  had  not  a  sufficient  amount  of 
change,  but  that  the  check  was  as  good  as  so  much  gold. 
The  check  was  returned  to  plaintiff,  who  held  it  up  in 
front  of  Bromley  and  said:  *' You  can  cash  that;  you  can 
get  your  money  in  ten  or  fifteen  minutes  at  the  bank/' 
Bromley  declined  cashing  the  check,  saying  he  had  not  the 
money,  but  gave  plaintiff  what  he  had — eleven  dollars— 
and  they  separated,  Bromley  going  to  the  depot  to  '^  keep 
an  eye''  on  a  ^' trunk  and  valuable  package  "  until  plain, 
tiff  arrived,  which  he  failed  to  do,  owing,  perhaps,  to  the 
fact  that  no  such  trunk  and  package  were  there. 

The  sole  question  presented  is,  whether  or  not  this  testi- 
mony shows  an  uttering  and  publishing  of  the  check  in 
question.     We  think  it  does. 

Oreenleaf,  in  his  work  on  Evidence,  vol.  3,  section  110, 
says:  '^  The  allegation  of  uttering  and  publishing  is  proved 
by  evidence  that  the  prisoner  offered  to  pass  the  instru- 
ment to  another,  declaring  or  asserting,  directly  or  indi- 
rectly, by  words  or  actions,  that  it  was  good.^' 

In  The  People  V.  Caton,  25  Mich.,  390,  Judge  Cooley,  in 
writing  the  opinion  of  the  court,  says :  ^'  To  constitute  an  ut- 
tering it  is  not  necessary  that  the  forged  instrument  should 
have  been  actually  received  as  genuine  by  the  party  upon 
whom  the  attempt  to  defraud  is  made.  To  utter  a  thing  is  to 
offer  it,  whether  it  be  taken  or  not"  See  also  Folden  v. 
The  State,  13  Neb.,  330.  To  utter  or  publish  as  true  and 
genuine  a  forged  check,  with  the  intent  to  defraud,  is  made 
criminal  by  section  146  of  the  criminal  code. 

Applying  these  rules  to  the  testimony  in  the  case  at  bar, 
we  see  no  difficulty  in  finding  sufficient  testimony  to  sus^ 
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tain  the  verdict.  It  is  urged  by  plaintiff's  counsel  that 
simply  showing  the  forged  instrument,  without  an  offer  ta 
pass  it,  is  not  '^uttering/'  This  is  trne^  but  in  this  case 
there  was  a  clear  attempt  to  pass  it,  and  had  Bromlej 
been  possessed  of  sufficient  money  to  pay  the  face  of  the 
check,  and  disposed  to  part  with  it,  it  is  evident  that 
the  assertion  by  the  ready  confederate,  that  it  was  a» 
good  as  gold,  would  have  been  made  available  as  an  argu- 
ment to  Bromley  to  induce  him  to  part  with  his  money. 
But  upon  this  point  the  testimony  of  Bromley  is  direct  and 
positive.  Plaintiff  presented  it  to  him  and  asked  him  if 
he  could  cash  it,  telling  him  he  could  get  his  money  on  it 
in  fifteen  minutes. 

The  check  was  payable  to  the  order  of  Henry  Marshall 
and  was  not  indorsed.  It  is  urged  that  this  want  of  in- 
dorsement would  prevent  the  uttering  of  the  check.  The 
check  and  not  the  indorsement  is  the  alleged  foi^ry.  Such 
being  the  case  the  attempt  to  pass  it  was  sufficient. 

The  verdict  is  sustained  by  sufficient  evidence  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 


Nebraska  City,  plaintiff  in  error,  v.  Annie 
Rathbone,  defendant  in  error. 

Municipal  Corporations :  neoligenob.  Where  the  testimony 
shows  that  there  were  aecomalations  of  snow  and  ioe  on  a  side- 
walk, in  consequence  of  which  the  plaintiff  fell  and  snstoined 
severe  injuries,  the  qnestion  whether  the  city  was  negligent  in 
xemoving  the  obstrnctlon  is  one  of  fk^  to  be  determined  by  the 
Jury  fh>m  all  the  drcnmstances  of  the  case. 
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Error  to  the  district  court  for  Otoe  county.  Tried  be- 
low before  Hayward,  J. 

John  C.  Wataony  for  plaintiff  in  error. 

The  mere  slipperiness  of  a  sidewalk,  occasioned  bj  ice 
and  snow,  not  accnmalated  so  as  to  cause  an  obstruction, 
is  not  ordinarily  such  a  defect  as  will  make  the  city  liable 
for  damages  occasioned  thereby.  Stanton  v.  Springfieliy 
12  Allen,  666.  Noam  v.  Boston,  14  Allen,  608.  Cook 
V.  Milwaukee,  24  Wis.,  270.  Ward  v.  Jefferson,  Id.,  342. 
Cook  V.  MUwaukee,  27  Wis.,  191.  Chicago  f>.  MeGiven, 
78  III.,  847,  1876.  See  also  Grossenbaeh  v.  Milwaukee 
(Wis.),  26  N.  W.  Rep.,  182.  Broburg  v.  Dee  Moines 
(Iowa),  19  N.  W.  Rep.,  340.  MoKeUer  v.  Detroit  (Mich.), 
23  N.  W.  Rep.  BaUersby  v.  New  York,  7  Daly,  16. 
Urquhart  v.  Ogdefnsbury,  2  Amer.  &  Eng.  Corp.  Gas., 
666  et  seq.  Broburg  v.  Des  Moines,  4  Amer.  &  Eng. 
Corp.  Gas.,  627;  8.  G.,  19  N.  W.  Rep.,  340.  Chioago  v. 
aBrien,  111  111.,  532;  S.  C,  53  Amer.  Rep.,  640.  HiU 
f>.  Fon  du  Lao,  63  Wis.,  248 ;  8.  G.,  14  N.  W.  Rep.,  25. 
StiUing  v.  Thorp,  54  Wis.,  637;  8.  G.,  11  N.  W.  Rep., 
906.     CUmghessey  v,  Waterbury,  61  Gonn.,  405. 

Frank  T.  Ransom,  for  defendant  in  error. 

It  is  for  the  jury  to  determine  how  long  a  defect  in  a 
sidewalk  must  have  existed  to  charge  the  city  with  con- 
structive notice.  Shed  v.  AppUUm  (Wis.),  6  N.  W.  Rep., 
27.  CoUey  v,  Westbrook,  57  Me.,  181.  Logansport  v. 
Janice,  74  Ind.,  878. 

Maxwell,  Gh.  J. 

This  action  was  brought  by  the  defendant  in  error  against 
the  plaintiff  in  the  district  court  of  Otoe  county  to  recover 
for  personal  injuries  sustained  by  her  from  falling  on  a 
19 
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sidewalk  in  said  city  while  said  sidewalk  was  obstructed 
by  snow  and  ice.  A  verdict  was  rendered  in  favor  of  the 
defendant  in  error  and  judgment  was  rendered  thereon. 

It  is  alleged  in  the  petition  that  the  defendant  is  a  muni- 
•cipal  corporation,  a  city  of  the  second  class  duly  organized 
under  the  laws  of  the  state,  and  was  such  at  the  time  of 
the  accident  hereinafter  mentioned,  and  had  full  charge 
and  control  of  the  streets  in  said  city. 

.  That  Main  street  is  a  public  street  in  said  city,  duly  laid, 
the  grade  thereof  established,  and  is  guttered  and  side- 
walked,  and  is  the  principal  sti*eet  in  said  city. 

That  portion  of  said  Main  street,  commencing  with  the 
line  of  the  property  thereon,  and  extending  for  a  distance 
of  twelve  feet  into  and  toward  the  center  of  the  street,  is 
set  aside  for  sidewalks  and  sidewalk  purposes,  to  accom- 
modate persons  traveling  on  foot  on  said  street. 

The  west  half  of  lot  eleven,  in  block  nine  in  said  city, 
fronts  upon  said  Main  street  and  adjoins  the  line  of  said 
street  on  the  north. 

On  the  3d  day  of  January,  1886,  and  for  a  long  time 
prior  thereto,  snow  and  ice  had  been  allowed  to  accamn- 
late  upon  the  sidewalk  in  front  of  the  said  west  half  lot 
eleven  in  block  9,  the  said  sidewalk  being  a  part  of  said 
Main  street,  and  the  said  accumulations  of  snow  and  ice 
had  been  allowed  for  such  a  length  of  time,  and  to  such 
an  extent,  that  the  same  formed  obstructions  thereon,  and 
impeded  travel  over  said  sidewalk,  ridges  of  snow  and 
ice  had  been  formed  upon  the  said  sidewalk,  and  rendered 
the  said  sidewalk  dangerous  and  hazardous.  The  said 
formation  of  ice  and  snow,  and  the  said  obstructions  had 
been  allowed  by  defendant,  and  had  been  allowed  and 
suffered  to  be  and  remain  upon  said  sidewalk  through  the 
negligence  of  defendant,  and  the  said  sidewalk  through  the 
negligence  of  defendant  had  been  allowed  to  become  and 
remain  dangerous  to  travelers  passing  over  and  across  the 
said  sidewalk. 
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On  the  said  3d  day  of  January,  the  plaintiff  was  walking 
upon  said  Main  street,  to-wit,  that  portion  thereof  com- 
posing the  said  sidewalk  and  was  using  due  care  and  cau- 
tion, and  entered  upon  the  said  dangerous  sidewalk  in 
front  of  the  said  west  half  of  said  lot  eleven  without  be- 
ing aware  of  the  dangerous  condition  thereof. 

By  reason  of  the  accumulation  of  ice  and  snow  and  the 
obstructions  formed  thereby,  and  without  any  fiiult  or 
want  of  care  on  her  part,  plaintiff  stepped  and  fell  upon 
said  sidewalk,  in  front  of  said  west  half  of  said  lot  eleven, 
and  striking  violently  upon  said  ice  and  obstructions  afore- 
said, her  arm  was  broken,  her  body  was  severely  bruised, 
and  she  was  injured  internally,  and  as  a  result  thereof  she 
was  confined  to  her  bed  for  more  than  two  months,  and 
has  been  put  to  great  trouble  and  exfiense  for  physician's 
and  surgeon's  services,  and  has  suffered  great  pain  and 
anguish,  and  has  by  reason  of  said  injuries  been  ren- 
dered unable  to  do  any  manual  labor,  and  unable  to  earn 
her  living  and  sustain  herself  as  she  has  heretofore  been 
iuxsustomed  to  do,  to  her  damage  in  the  sum  of  $5,000. 

She  presented  her  claim  for  damages  for  said  injuries, 
with  a  statement  of  the  circumstances  attending  the  same 
•duly  verified  as  required  by  law,  to  the- defendant,  and  its 
mayor  and  city  council,  and  they  refused  to  allow  the 
4Bame,  or  to  pay  the  said  claim.  Whereupon  she  prays  for 
judgment  against  defendant  for  the  sum  of  $5,000  and 
costs  of  this  action. 

Thereafter  the  defendant  filed  an  answer  to  said  petition 
netting  up  the  following  defenses : ' 

The  defendant,  in  answer  to  the  petition  of  the  plaintiff, 
does  not  deny  the  all^ations  contained  in  the  first,  second, 
third  and  fourth  paragraphs  in  said  petition.  Defendant 
denies  each  and  every  other  all^ation  therein  contained. 
Wherefore,  defendants  demand  judgment  for  costs  in  this 
action  expended. 

A  very  large  amount  of  testimony  was  taken  in  the  case 
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which  need  not  be  noticed  at  length.  It  tends  to  show 
the  following  facts :  That  on  the  8d  of  Janaaiy,  1886, 
the  plaintiff  below  was  walking  on  a  sidewalk  on  Main 
street  in  said  city,  at  or  near  a  place  called  Merit  Par- 
lor,  and  fell^  breaking  her  arm  and  sustaining  other  severe 
injuries;  that  for  several  days  prior  to  that  time  snow 
had  been  falling,  with  some  sleet,  and  that  the  sidewalks 
were  slippery  and  unsafe.  All  the  snow  that  had  fallen 
during  the  storm  seems  to  have  been  permitted  to  remain 
on  the  sidewalk  except  as  private  persons  may  have  re- 
moved the  same  from  in  front  of  their  premises.  The 
testimony  is  conflicting  as  to  the  depth  of  the  snow  on 
the  sidewalk,  some  of  the  witnesses  speaking  of  it  a» 
thin  coating,  while  others  say  that  in  places  near  where 
the  accident  occurred  it  was  from  a  foot  to 'twenty 
inches  deep-— sufficient  in  any  event  to  be  termed  an  accu- 
mulation. Nebraska  City  is  a  city  of  the  second  class^ 
and  governed  by  the  provisions  of  the  act  relating  to  such 
cities,  section  77  of  which  provides  that  "  The  city  coun- 
cil *  *  shall  have  the  care,  supervision  and  con- 
trol of  all  public  highways,  bridges,  streets,  alleys^  public 
squares,  and  commons  within  the  city  *  and  shall  cause 
the  same  to  be  kept  open  and  in  repair  and  free  from 
nuisances.^'  Comp.  Stat,  Ch.  14.  The  testimony  also 
shows  that  the  city  had  endeavored  to  comply  with  the 
provisions  of  the  statute  by  the  passage  of  an  ordinance  • 
for  the  construction,  repair^  and  removal  of  obstructions 
from  sidewalks. 

The  questions  presented  are :  Do  the  petition  and  proof 
show  that  the  city  is  liable? 

In  Cook  V.  City  of  Milwaukee^  24  Wis.^  270,  it  was  held 
that  where  snow  and  ice  are  permitted  to  remain  upon  a 
sidewalk  in  such  an  uneven  or  rounded  form  that  one  can- 
not walk  over  it,  using  due  care,  without  danger  of  falling, 
the  city  or  town  will  be  liable  to  a  person  injured  thereby ; 
citing  LuOher  v.  Worcestery  97  Mass.,  268.    Hutckina  v^ 
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Boston,  Id,  272.  Hull  v,  Lowdl,  10  Cush.,  260.  Shea  v. 
LoweUy  8  Allen,  1 36.  Payne  v.  Lowell,  10  Id.,  147.  Pro- 
vidence V.  Clapp^  17  How.,  164. 

In  Cook  V,  Milwaukeey  it  was  held  that  the  petition  did 
not  state  a  cause  of  action,  the  only  defect  complained  of 
being  that  the  walk  over  the  stone  was  slippery  because 
of  the  smooth  surface  of  the  snow  and  ice  which  had  ac- 
cumulated upon  it.  It  was  held  that  such  a  condition  from 
such  a  cause  was  not  an  insufficiency  for  want  of  repair 
which  would  make  the  city  liable  under  a  statute  like 
that  of  Wisconsin.  The  statute  is  not  set  out  in  the  re- 
port, but  it  is.  stated  in  the  brief  of  the  attorney  for  the 
city  in  that  case, ''  that  no  statute  makes  it  the  duty  of  the 
corporation  or  empowers  it  to  keep  the  streets  in  repair  or 
in  a  cleanly  condition,  or  provides  it  with  means  to  de- 
fray the  expense  of  doing  so.^'  If  that  is  a  correct  state- 
ment of  the  powers  of  the  city  of  Milwaukee,  they  were 
much  more  restricted  in  that  regard  than  are  cities  of  the 
second  class  under  our  statute. 

The  case  of  Congdon  v.  City  of  Norwich,  37  Conn.,  414,  is 
somewhat  analagous  in  its  principal  facts  to  the  case  under 
consideration,  but  the  court  sustained  a  judgment  against 
the  city  in  favor  of  the  person  injured.  The  court  say  (p. 
419),  "Accumulations  of  snow  and  ice  may  produce  such  a 
condition  of  the  road  as  to  cause  it  to  be  dangerous  and 
defective,  and  in  each  particular  case  of  alleged  defect  from 
such  cause,  the  question  will  depend  on  an  inquiry  of  fact, 
whether  the  road  was  in  a  reasonably  safe  condition,  and 
whether  those  who  were  bound  to  keep  the  road  in  repair 
are  justly  chargeable  with  negligence  and  want  of  reason- 
able care  in  relation  to  it.'' 

The  question  whether  a  sidewalk  was  defective  or  in 
an  unsafe  condition  is  one  of  &ct  and  not  of  law.  While 
the  courts  generally  hold  that  the  mere  fact  that  a  side- 
walk is  slippery  will  not  render  the  corporation  liable  for 
an  injury  occasioned  to  a  person  by  falling  on  such  walk  in 
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ooDsequenoe  of  such  condition  of  the  walk,  yet  when  there 
are  aocomulations  of  snow  and  ice  on  the  sidewalks  the 
city  may  be  liable  if  it  has  been  guilty  of  n^Iigenoe  in 
not  removing  the  same. 

In  Williama  v.  ClinUm,  28  Conn.,  266,  it  was  held  that 
the  question  of  the  plainifTs  negligence  was  one  of  &cL 
The  verdict  is  clearly  sustained  by  the  evidence,  and  the 
judgment  is  affirmed. 

JUIXJMENT  AFFIBMED* 

The  other  judges  concur. 


The  Blue  Valley  Bank,  plaintiff  in  erbob,  v. 
Clement  Bane  &   Co.  et  al.,  defendants  in 

ERROR. 

Replevin :  gist  of  action.    The  action  of  replevin,  or,  as  it  is 
sometimes  called,  the  action  for  the  deUvery  of  personal  prop- 
erty, is  a  statutory  proceeding,  in  which  the  right  of  the  plaintiff 
20  S94|  to  the  immediate  possessibn  of  any  of  the  chattels  involved  in 

-^  ^\  the  salt,  and  their  wrongful  detention  by  the  defendant,  oonsti- 

^  ^S  tnte  the  gist  of  the  action.    The  pleadings,  evidence,  and  judg- 

ment should  be  confined  to  these  points,  and  questions  necessary 
to  their  elucidation. 

Error  to  the  district  court  for  Grage  county.  Tried  be- 
low before  Broad Y,  J. 

Hardy  &  McCandless  and  Griggs  &  Rinakerj  for  plain* 
tiffin  error. 

r.  D.  &  J.  E.  Cobbey,  HadeU  &  Bates,  and  Burke  & 
Proutf  for  defendants  in  error. 

Note. — Gist  of  action  is  unlawful  detention  of  property.  Haggard 
V.  WaUen,  6  Neb.,  272.  Moore  v.  Kepner,  7  Id.,  294.  Right  of  prop- 
erty and  possession  thereof  only  can  be  tried.  QiUespie  v.  Bntwn  dt 
Span  Bro8.f  16  Neb.,  462.— Rkp. 
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This  cause  was  heard  at  a  former  term  of  this  court  and 
an  opinion  filed  and  published  in  the  N.  W.  B.,  vol.  26,, 
p.  583.*  A  motion  for  a  re-argument  was  made  and 
allowed,  and  the  cause  re-argued  and  again  submitted  at 
the  present  term. 

A  brief  re-statement  of  the  facts  of  the  case  may  not  be 
oat  of  place. 

Tessier  was  the  general  owner  of  a  stock  of  goods  and 
was  in  debt  The  bank  was  the  owner  and  holder  of  two 
chattel  mortgages  on  said  stock  of  goods  to  secure  debts* 
which  were  past  due.  For  the  purpose  of  foreclosing  said 
mortgages  the  bank  seized  and  took  possession  of  the  stock 
of  goods.  At  about  this  point  of  time  the  several  firms 
of  Clement  Bane  &  Co.,  Reed,  Jones  &  Co.,  Lockwood^ 
Englehart  &  Co.,  Mack,  Stadler  &  Co.,  and  V.  A.  Crow- 
ley, general  creditors  of  said  Tessier,  severally  sued  out  writs 
of  attachment  against  him,  placed  them  in  the  hands  of  N. 
Herron,  sheriff,  and  caused  him  to  levy  upon  the  said  stock 
of  goods.  Thereupon  the  bank  commenced  this  action  of 
replevin,  and  such  action  was  had  thereon  that  the  said 
stock  of  goods  were  re-delivered  to  it 

It  appears  that  that  the  above  named  several  firms  of 
attaching  creditors  were  represented  by  as  many  different 
firms  of  attorneys,  each  of  whom,  after  the  first,  filed  what 
purport  to  be  amended  answers  of  defendant  Herron,  in 
the  nature  of  special  pleas,  setting  up  the  attachment  of  the 
clients  of  the  attorney,  filing  such  amended  answers  re- 
spectively as  a  defense  to  said  action  of  replevin  in  their 
behalf.  No  little  confusion  in  .  the  presentatiou  of  the 
case  is  attributable  to  this  practice,  and  I  refer  to  it  chiefly 
for  the  purpose  of  saying  that  it  is  quite  established  as  the 

*  Original  opinion  withheld  from  publication  in  regular  aeries  of 
leportB  by  direction  of  its  writer. — Rep. 
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law  under  our  statutes  and  system  of  practioe,  that  a  gen- 
eral denial|  in  an  action  of  replevin,  puts  in  issue  every  ma- 
terial allegation  of  the  petition^  and  under  it  the  defendant 
may  give  evidence  of  any  special  matter  amounting  to  a 
defense  to  the  plaintiff's  cause  of  action.  See  Richardson 
V.  Stede,  9  Neb.,  483^  and  cases  there  cited.  Also  Cool  v. 
Roche,  15  Neb.,  24. 

There  was  a  trial  to  the  court  (a  jury  being  waived) 
which  found  and  rendered  judgment  as  follows :  "  The 
court  finds  that  at  the  commencement  of  this  action  the 
plaintiff  was  entitled  to  the  possession  of  the  property  re- 
plevied by  virtue  of  two  chattel  mortgages,  and  by  vir- 
tue of  said  chattel  mortgages  the  plaintiff  had  a  special 
property  in  the  said  proi)erty  replevied  in  this  action  of 
the  value  of  the  amounts  due  on  the  notes  secured  by 

said   mortgages,  to-wit,  % ,  and  that  the  value  of  the 

property  replevied  was  the  said  amount  due  on  said 
mortgages,  together  with  the  further  sum  of  $1,821,  the 
value  of  the  balance  after  satisfying  said  mortgages,  mak- 
ing the  whole  value  of  the  property  | .     The  court 

further  finds  that  the  plaintiff  has  disposed  of  all  of  the 
6aid  goods  and  made  a  return  thereof  impossible,  and  that 
plaintiff  out  of  the  proceeds  of  said  goods  has  satisfied 
the  said  two  mortgages,  and  after  paying  the  same,  the 
balance  of  said  goods  was  worth  $1,821,  balance  plaintiff 
should  have  turned  over  to  defendants,  and  that  defendants 
are  entitled  to  judgment  for  said  sum  of  $1,821  and  inter- 
•est.  That  damages  of  plaintiff  for  the  wrongful  deten- 
tion is  $5,  and  should  draw  interest  at  7  per  cent,  from 
the  commencement  of  this  action,  now  amounting  to  $5.70. 
That  said  $1,821  draw  interest  from  June  1, 1883,  and 
now  amounts  to  $2,075.94  as  the  amount  of  judgment  in 
favor  of  defendants.  *  *  *  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court  that  the  mortgages  in 
favor  of  plaintiff  on  the  said  property  in  controversy  be 
and  the  same  hereby  are  satisfied  in  full,  and  that  the  de- 
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fendants  have  and  recover  of  and  from  the  plaintiff  the 
flaid  sam  of  $2,076.74  so  as  aforesaid  found  due,  and  that 
the  plaintiff  have  and  recover  of  and  from  the  defendant 
the  said  sum  of  $5.70,  its  damages  herein  found  due,  and 
that  the  defendants  pay  the  costs  of  this  action,  taxed  at 
$ ,^'etc. 

After  the  above  finding  was  made  by  the  court,  and  be- 
fore the  rendition  of  the  judgment,  motions  for  a  new  trial 
were  made  respectively  by  the  plaintiff  and  by  Clement 
Bane  &  Co.,  both  of  which  were  overruled.  It  should  be 
stated  that  before  the  trial  the  several  firms  Of  attaching 
creditors  hereinbefi^re  named  were  by  order  of  the  court, 
upon  their  joint  application,  substituted  for  the  said  K. 
Herron,  sheriff,  as  defendants.  The  cause  is  brought  to 
this  court  on  error  by  the  plaintiff  as  well  as  by  defendant 
Clement  Bane  &  Co. 

The  bank  assigns  eight  grounds  of  error,  five  of  which 
are  for  the  admission  of  improper  evidence.  The  sixth  is 
for  error  in  the  rendition  of  judgment  against  the  plaintiff 
for  the  overplus  remaining  after  the 'payment  of  said 
mortgages,  and  after  the  same  had  been  taken  away  from 
the  plaintiff  by  order  of  the  county  court  on  plaintiff's 
answer  as  garnishee,  and  after  $500  worth  of  said  surplus 
had  been  set  aside  to  said  Tessier  as  his  exemption  by  or- 
der of  the  county  court  and  delivered  to  him.  The  other 
two  are  formal. 

The  defendants,  Clement  Bane  &  Co.,  assign  seven 
grounds  of  error,  four  of  which  are  for  the  admission  of 
improper  evidence  and  three  for  error  in  the  findings  and 
judgment. 

As  to  the  errors  assigned  by  either  party  for  the  ad- 
mission of  improper  evidence,  it  is  scarcely  necessary  to 
repeat  what  has  been  so  often  said  in  this  court,  that  in  a 
<»iuse  tried  to  the  court  without  the  intervention  of  a  jury, 
errors  of  that  character  cannot  be  considered.  The  case 
will  then  necessarily  turn  upon  the  point  as  to  whether  the 
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judgment  is  sustained  by  the  evidence.     This  point  i» 
raised  bj  the  petition  in  error  on  either  side. 

As  to  whether  the  evidence  is  sufficient  to  sustain  that 
part  of  the  judgment  which  is  in  favor  of  the  plaintiff  in 
the  court  below,  that  at  the  time  of  the  commencement  of 
this  action  the  plaintiff  was  entitled  to  the  possession  of  the 
property  replevied,  there  can  be  no  question.  Indeed  it  ia 
substantially  admitted  by  the  answer  of  the  defendant 
sheriff,  and  was  sufficiently  proved  by  the  presentation  and 
proof  of  the  mortgage  exteuted  by  Tessier  ta  the  -bank. 
Whether  the  mortgage  executed  by  Tessier  to  Mrs.  Ada 
W.  Fenton  was  properly  admitted  in  evidence  is,  as  above 
stated,  a  question  which  cannot  be  enquired  into  here.  As 
to  whether  it  was  properly  faken  into  consideration  by  the 
oourt  in  coming  to  the  conclusion  which  it  expressed  in 
declaring  the  amount  of  the  plaintiff's  lien  on  the  gooda 
is,  as  I  view  the  case,  quite  immaterial.  The  question  be- 
fore the  district  court  was  whether  the  plaintiff  had  at  the 
date  of  the  commencement  of  the  action  a  special  ownership 
in  the  property  replevied,  and  was  entitled  to  the  immedi- 
ate possession  thereof.  Code,  §  182.  Wells  on  RepL,  §- 
94.  The  chattel  mortgage  from  Tessier  to  the  bank,  un- 
attacked  as  it  was,  and  containing  the  stipulations  and  pro- 
visions which  it  does,  was  sufficient  evidence  to  sustain  the 
findings  and  judgment  in  so  far  as  they  are  favorable  to 
the  plaintiff  in  the  court  below.  Counsel  for  defendant(in 
the  court  below)  say  in  the  brief  on  re-argument:  "  There 
being  no  question  as  to  the  correctness  of  the  finding  upon 
which  the  judgment  of  the  district  court  was  based,  thia 
brief  will  discuss  the  one  question  as  to  the  power  of  the 
court  to  render  judgment  in  favor  of  the  defendant  in  a 
replevin  suit,  for  so  much  of  the  property  replevied,  or 
the  value  thereof  in  case  a  return  cannot  be  had,  as  re- 
mained in  the  hands  of  the  mortgagee  plaintiff  after  the 
satisfaction  of  their  mortgages  and  costs.''  Counsel  then 
cites  §§  41  and  190  of  the  code,  also  a  part  of  §  191,  and 
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continues :  '^  Does  not  the  language  here  clearly  indicate 
that  it  was  the  intention  of  the  legislature,  in  enacting  this 
law,  (hat  the  rights  of  the  several  parties  as  to  the  property 
involved  in  the  replevin  suit  should  be  determined  in  the 
one  action  V 

Section  41  relates  to  actions  under  the  code  generally^ 
and  provides  that  ^^  Aiiy  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  question  involved 
therein."  Conceding,  for  the  purpose  of  disposing  of  coun- 
sel's question,  that  the  above  section  applies  to  an  action 
of  replevin,  let  us  stop  to  say  that  the  question  involved  in 
the  case  at  bar  is,  as  above  stated,  whether  the  plaintiff,  at 
the  date  of  the  commencement  of  the  action,  had  a  special 
property  in  the  goods  replevied  and  was  entitled  to  the 
immediate  possession  thereof.  The  question  of  the  general 
ownership  of  the  property  was  not  involved  nor  raised  by 
any  pleading  in  the  case. 

The  action  of  replevin,  or,  as  it  is,  I  think,  more  ap- 
propriately termed  in  our  state,  the  action  for  the  delivery 
of  personal  property,  is  a  statutory  action,  every  proceeding 
in  which  is  specially  provided  for  by  statute.  It  cannot 
be  changed  into  a  suit  in  equity,  nor  into  one  for  money 
had  and  received;  neither  does  off-set  or  counter-claim  lie 
against  it. 

The  statute  prescribes  the  judgment  to  be  entered  upon 
the  trial  in  this  action  in  whatever  contingency,  unless  it 
may  be  in  that  supposed  by  counsel  in  the  brief,  where 
the  property  replevied  consists  of  three  horses,  all  of  which 
had  been  delivered  to  the  plaintiff.  In  such  case  although 
not  expressly  provided  for  by  statute,  it  is  obvious,!  think, 
that  the  property  being  not  only  severable,  but  already 
severed,  in  case  of  a  finding  for  the  plaintiff  as  to  two  of 
the  animals,  and  for  the  defendant  as  to  the  third  one^ 
the  judgment  would  be  for  the  plaintiff  as  to  the  two^ 
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and  for  the  defendant  as  to  the  one.  Each  judg- 
ment would  be  an  entirety  as  to  itself  as  to  the  reten- 
tion or  return  of  the  property  as  found,  for  the  value 
of  the  property  in  case  a  return  could  not  be  had,  and 
other  incidents.  But  in  the  case  at  bar  the  mortgage  lien 
attached  to  each  yard  of  cloth  and  each  pair  of  shoes  con- 
stituting the  stock  of  goods  replevied,  and  the  finding  of 
the  court  is  to  the  effect  that  the  plaintiff  in  the  court  below 
was  entitled  to  the  possession  of  every  article.  The  stat- 
ute provides  that  upon  such  a  finding  adequate  damages 
shall  be  assessed  to  the  plaintiff  for  the  illegal  detention 
of  the  property  for  which,  with  costs  of  suit,  judgment 
shall  be  rendered.  Code,  §  192.  It  is  scarcely  necessary 
to  add  that  the  concluding  word  **  defendant'^  in  the  section 
just  cited  is  construed  and  held  to  mean  plaintiff. 

I  have  carefully  examined  the  several  cases  cited  by 
counsel  from  our  own  reports,  to- wit:  Mathews  v.  Smith 
<fc  OrUtenden,  13  Neb.,  178.  HoUingsworth  v.  FUxgerald, 
16  Id.,  492.  Bumham  v.  DootiUle^  14  Id.,  214.  Cool  v. 
Soehcy  Hall  &  Ray^  15  Id.,  24,  and  Lininger  v,  Herron^ 
18  Id.,  452.  Most  of  these  were  cases  in  garnishment,  and 
none  of  them  in  point  to  the  questions  raised  in  the  case  at 
bar.  The  principal  question  here  involved  might  have 
been  raised  in  the  case  of  Mathews  v.  Smith  &  Orittendeny 
•supray  but  was  not ;  that  case  turning  on  the  validity  of 
the  mortgage  from  Beatty  &  Woods  to  S.  &  C,  contain- 
ing, as  it  did,  a  power  to  sell  the  goods  mortgaged  at  pri- 
vate sale.  The  point  involved  in  this  case  was  partially 
raised  by  counsel  for  an  intervening  creditor,  but  not  in  a 
manner  to  warrant  the  court  in  considering  it,  and  it  was 
expressly  avoided.     See  last  clause  of  the  opinion. 

It  appears  from  the  record  that  summonses  in  garnish- 
ment were  served  on  the  plaintiff  on  the  part  of  the  several 
substituted  defendants  in  the  case  at  bar.  These  proceed- 
ings constituted  as  many  suits  at  law  against  the  plaintiff 
Drake  on  Att.,  §  452.     These  suits  are  still  pending  so 
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far  as  appears,  and  I  know  of  do  reason  why  the  questions 
in  which  the  rights  of  the  parties  are  involved  may  not  be 
there  fully  litigated  and  settled. 

I  reach  the  conclusion  that  that  part  of  the  findings  of  the 
district  court  which  finds  that  at  the  commencement  of  this 
action  the  plaintiff  was  entitled  to  the  possession  of  the 
property  replevied,  and  the  damages  of  the  plaintiff  for 
their  wrongful  detention  is  $6.70,  also  so  much  of  the 
judgment  of  said  court  as  adjudges  that  the  plaintiff  have 
and  recover  of  the  defendant  the  sum  of  five  dollars  apd 
seventy  cents,  his  damages  therein  found  due,  and  that  the 
defendant  pay  the  costs  of  said  action  should  be  affirmed, 
and  that  all  other  findings  and  judgments  of  said  court  in 
said  cause  should  be  reversed.  The  cause  will  not  be  re- 
manded, no  further  action  on  the  part  of  the  district  court 
being  deemed  neoessaiy. 

JUPOMBNT  AOOOBDINGLY. 

The  other  judges  concur. 


The  State  of  Nebraska,  ex  rel.  W.  A.  Wagner,  v» 
G.  G.  Emeby. 

Oities  of  Second  Class :  voiino  places  whisbb  county  is 
UKDSB  T0WK8HTP  OBGANIZATION.  The  city  of  B.,  haTing  oyer 
five  thousand  inhabitants,  was  divided  into  four  wards.  But 
the  county  board  had  never  caused  the  precincts'or  voting  dia* 
tricts  to  conform  in  their  botmdaries  to  the  ward  lines.  G. 
oonntj,  in  which  the  city  is  situated,  is  under  township  organic 
cation.  In  an  application  for  a  mandamus  to  compel  the  county 
clerk  to  issue  and  delivier  to  the  city  clerk  of  B.  three  election 
notices  for  each  ward  in  the  city  it  was  Hdd,  that  as  such  pre- 
dnots  or  voting  districts  had  not  been  established  by  the  counfy 
board,  the  writ  should  be  denied. 
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Obioinal  application  for  mandamus. 
Pemberton  &  Buah^  for  relator. 
Cobbey  &  SummerSj  for  respondent. 
Reese,  J. 

This  is  an  application  for  a  mandamus  to  compel  the 
Te^>ondent,  who  is  the  county  clerk  of  Qage  county,  to 
issue  and  deliver  to  the  city  clerk  of  the  city  of  Beatrice 
three  election  notices  for  each  of  the  four  wards  in  the  city. 
Respondent  has  declined  doing  this,  but  has  issued  three 
notices  treating  the  city  as  one  voting  precinct  or  district. 

The  contention  of  relator  is  that  by  the  division  of  the 
-city  into  wards  by  the  city  council,  each  ward  is  made  a 
voting  district  for  the  purposes  of  the  general  election  to 
be  held  on  Tuesday  succeeding  the  first  Monday  in  Novem- 
ber. In  support  of  this  we  are  referred  to  article  two  of 
<2hapter  fourteen  of  the  Compiled  Statutes,  in  which  the 
rights  and  powers  of  ^'Cities  of  the  second  class  over  6,000 
inhabitants"  are  defined,.and  in  which  the  wards  of  the 
«ity  are  declared  to  be  election  districts,  etc.  It  is  very 
■evident  that  the  article  referred  to  treats  almost  solely  of 
the  matter  of  municipal,  or  city,  government.  A  few  ex- 
<3eptions  may  be  found,  but  we  know  of  none  which  are 
applicable  to  this  case,  Gage  county  being  under  township 
organization. 

It  is  conceded  that  the  county  board  has  never  taken  ao- 
tion  in  the  matter.  In  counties  not  under  township  organ- 
ization it  is  made  the  duty  of  the  board  of  county  com- 
missioners to  divide  the  county  into  convenient  precincts 
{Section  60,  chapter  18),  and  in  case  the  county  contains  a 
•city  of  over  6,000  inhabitants  which  is  divided  into  wards, 
the  precinct  lines  must  be  made  to  correspond  with  the 
ward  boundaries.     Sec.  9,  chapter  14. 


JULY  TERM,  1886.  308 

State  ▼.  Emery. 

When  a  oounty  adopts  township  organization,  each  vot- 
ing precinct  shall^  for  temporary  purposes,  be  treated  as  a 
township — section  4,  chapter  18 — and  at  the  first  meeting 
of  the  board  they  must  proceed  to  divide  the  county  into 
townships.  Sec.  5,  Id.  Butnocity  or  village  of  over  1,000 
inhabitants  shall  be  included  in  the  corporate  limits  of  any 
township.  Such  territory  shall  constitute  a  town.  Id.  In 
wards  of  cities  of  the  first  and  secoqd  class  whose  limits 
are  co-extensive  with  precincts,  the  electors  shall  only  choose 
supervisors,  assessors,  and  judges  and  clerks  of  election  at 
first  election.     Sec.  4,  Id. 

It  is,  perhaps,  the  duty  of  county  boards  in  all  cases, 
certainly  when  not  under  township  organization,  to  create 
election  districts  to  suit  the  convenience  of  the  voters  at  a 
general  election.  In  the  case  at  bar  it  has  not  been  done 
either  before  or  after  the  adoption  of  township  organization. 
If  in  cases  where  township  organization  has  been  adopted 
there  is  no  authority  of  law  for  such  action  by  the  county 
board,  then  it  is  serious  defect  in  the  law,  and  one  which 
should  be  remedied  by  the  law-making  power. 

For  the  purposes  of  this  case  it  is  sufficient  to  know  such 
action  has  not  been  taken,  and  the  writ  is  therefore  denied- 

Writ  denied. 
The  other  judges  concur. 


304      SUPREME  COURT  OF  NEBRASKA, 


State  V.  McCatcheon. 


The  State  of  Nebraska,  ex  rel.  John  W.  Thomas, 
V.  Frank  P.  McCutchbon, 

Oriminal  Iiaw :  complaint  by  offices  :  sscxtbity  fob  costs. 
SectioD  287  of  the  Criminal  Code,  which  aathoiixes  magistrateB 
to  require  a  complainant,  in  a  prosecution  for  a  misdemeanor,  to 
heoome  liable  and  give  security  for  costs,  has  no  reference  to 
prosecutions  instituted  by  prosecuting  officers  when  acting  in 
the  discharge  of  a  duty  imposed  upon  .them  by  law  ;  and  in 
such  case,  when  a  complaint  is  presented  to  a  police  judge  of  a 
city  by  the  marshal,  it  is  the  duty  of  the  police  judge  to  issue  hia 
warrant,  and  in  case  of  a  reftisal,  mandamus  will  lie  to  compel 
action. 

Oriqinal  application  for  mandamus. 

Bell  &  Somberger  and  Oood  &  Good,  for  rektor. 

J.  22.  OUkerson,  for  respondent 

Keese,  J. 

This  is  an  application  to  this  ooart|  in  the  exerdse  of 
its  original  jurisdiction,  for  a  peremptory  writ  of  mandsr 
mus  i/o  the  respondent,  the  police  judge  of  the  dly  of 
Wahoo,  requiring  him  to  issue  a  warrant  of  arrest  in  a 
criminal  proceeding  for  the  violation  of  a  city  ordinance^ 

There  being  no  answer  to  the  petition  for  the  writ,  the 
&ct  therein  allied  must  be  taken  as  true;  and  from  this 
petition  it  appears  that  relator  is  the  marshal  of  said  citj, 
and  that  by  the  ordinances  thereof  it  is  made  his  duty  to 
complain  against  and  prosecute  all  persons  violating  the 
city  ordinances.  In  obedience  to  this  law  he  presented  to 
respondent  a  complaint  in  writing,  charging  one  Joseph 
Ledvina  with  the  unlawful  sale  of  intoxicating  liquors, 
and  requested  the  issuance  of  a  warrant  for  his  apprehen- 
sion. Respondent  refused  to  take  action  in  the  matter 
unless  relator  would  become  responsible  for  the  costs  in 
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the  case  and  would  furnish  security  therefor.  This  refusal 
being  persisted  in^  the  writ  of  mandamus  is  sought  to  com- 
pel action. 

Respondent  seeks  to  justify  his  refusal  under  the  pro- 
visions of  section  287  of  the  criminal  code.  This  action 
provides  that  *^  when  the  offense  charged  is  a  misdemeanor, 
the  magistrate,  before  issuing  the  warrant,  may,  at  his  dis- 
cretion, require  the  complainant  to  acknowledge  himself 
responsible  for  costs  in  case  the  complaint  shall  be  dis- 
missed, which  acknowledgment  of  security  for  costs  shall 
be  entered  on  the  docket,  and  the  magistrate  on  dismissal 
may,  if  in  his  opinion  the  complaint  was  without  probable 
cause,  enter  a  judgment  against  such  complainant  for  costs 
made  thereon.  And  in  case  said  magistrate  shall  deem  such 
complainant  wholly  irresponsible,  such  magistrate  may,  in 
his  discretion,  refuse  to  issue  any  warrant  unless  the  com- 
plainant procure  some  responsible  security,  to  the  satisfac- 
tion of  such  magistrate,  for  said  costs  in  case  of  such  dis- 
missal; and  said  security  shall  acknowledge  himself  so 
bound,  and  the  magistrate  shall  enter  it  on  his  docket.'^ 

The  question  here  presented  is,  does  this  section  include 
cases  like  the  one  referred  to  in  this  case,  where  the  making 
of  the  complaint  is  an  official  duty  specially  imposed  by 
law  ?  We  think  not.  A  fundamental  rule  for  the  con- 
struction of  statutes  is  to  consider  the  mischief  and  the 
remedy,  and  construe  the  statute  with  reference  thereto. 
The  mischief  to  be  corrected  is  the  filing  of  complaints  by 
private  individuals  without  sufficient  cause  and  from  im- 
proper motives,  and  by  this  means  occupying  the  time  of  the 
officers  and  witnesses  when  the  interests  of  the  community 
will  not  be  subserved  nor  the  law  vindicated,  and  without 
any  one  being  responsible  for  the  costs  created  by  the  prose- 
cution. The  remedy  is  to  require  such  complainants  to  pay 
the  costs.  But  no  presumption  can  arise  that  an  officer 
acting  under  oath  and  in  the  discharge  of  official  duty,  will 
institute  such  proceedings.  True,  his  prosecutions  may 
20 
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fail^  but  it  cannpt  be  said^  as  matter  of  law,  nor  by  virtue 
of  any  judicial  discretion,  that  his  prosecutions  are  without 
probable  cause. 

Again,  the  highest  considerations  of  public  policy  would 
require  such  a  construction  to  be  given  to  the  section  un- 
der consideration  as  would  exempt  public  oiBcers  from  its 
provisions. 

In  The  State,  ex  reL,  v.  Oumings,  17  Neb.,  311,  a  manda- 
mus was  issued  to  compel  the  marshal  of  the  city  of 
Omaha  to  enter  complaint  against  liquor  sellers  because  it 
was  made  his  special  duty,  by  ordinance,  to  do  so.  It 
would  be  an  anomaly  indeed  to  say  that  the  police  judge 
by  the  exercise  of  a  "discretion"  could,  by  the  course  pursued 
in  this  case,  effectually  block  the  wheels  of  justice  and  ren- 
der city  ordinances  nugatory  in  requiring  officers  of  as 
high  rank  as  himself  to  secure  costs.  Such  a  course,  if 
sanctioned  by  law  and  persisted  in  by  police  magistrates, 
would  drive  out  of  office  every  conscientious  marshal  and 
policeman  in  the  state,  for  no  one  would  or  could  under- 
take to  enforce  the  law  and  at  the  same  time  guarantee  the 
payment  of  all  costs  made  by  his  prosecutions.  If  the 
contention  of  respondent  is  the  correct  rule,  it  would  not 
stop  with  police  officers.  The  same  "discretion"  could 
be  made  available  in  cases  of  prosecuting  attorneys  in  the 
discharge  of  their  duties.  It  would  seem  that  the  mere 
statement  of  the  proposition  would  furnish  its  own  refu- 
tation. Such  a  construction  of  the  law  would  be  unrea- 
sonable. 

We  are  of  the  unanimous  opinion  that  the  section  above 
quoted  can  have  no  application  to  a  prosecution  instituted 
by  a  prosecuting  officer  when  £.,cting  in  the  line  of  official 
duty. 

Section  twenty-two  of  chapter  fourteen,  Compiled  Stat>- 
utes,  1886,  provides  that  "The  police  judge  shall  have  ex- 
clusive jurisdiction  to  hear  and  determine  all  offenses 
against  the  ordinances  of  the  city,  and  jurisdiction  concur- 
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rent  with  that  which  is  or  may  be  conferred  upon  justices 
of  the  peace,  of  misdemeanors  under  the  laws  of  the  state 
arising  within  the  limits  of  the  city,"  etc. 

Section  twenty- three  provides  that "  whenever  complaint 
shall  be  made  to  the  police  judge  on  oath  or  affirmation  of 
any  person  that  an  oflFense  has  been  committed,  of  which 
the  police  judge  has  jurisdiction,  said  judge  shall  forth- 
with issue  his  warrant  for  the  arrest  of  the  offender,"  etc 

It  is  therefore  the  duty  of  respondent  to  issue  the  warrant 
demanded,  and  the  writ  requiring  such  action  is  allowed. 

Writ  awarded. 
The  other  judges  concur. 


John  L.  Marshall,  plaintiff  and  appellee,  v.  J. 
Phipps  Roe,  defendant  and  appellant. 

The  Evidence  examined  and  Heldy  to  support  the  decree  of  the 
district  court. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Neville,  J. 

O.  H.  Ballou,  for  appellant. 

R.  W,  Patrick,  and  J.  L.  Webster,  for  appellee. 

Eeese,  J. 

This  action  was  instituted  to  foreclose  a  real  estate  mortr 
gage  given  to  secure  the  payment  of  a  promissory  note  for 
the  sum  of  $3,000  executed  by  defendant  to  plaintiff,  and 
on  which  was  endorsed  a  payment  of  $1,052.78.  The 
answer  of  defendant  contains,  as  its  principal  averments 
of  defense,  that  at  the  time  of  the  execution  of  the  note 
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and  mortgage  declared  on,  a  certain  contemporaneouB 
agreement  in  writing  was  made  by  the  parties  whereby  it 
was  intended  to  limit  the  terms  of  the  note  by  prescribing 
the  method  of  payment.  The  agreement  is  set  out  at 
length  in  the  answer,  but  need  not  be  here  copied.  The 
substance  is,  that  the  parties  enter  into  a  partnership  for 
the  purpose  of  buying,  feeding  ^nd  selling  sheep.  Plain- 
tiff put  into  the  business  the  sum  of  $6,000.  For  one  half 
of  this  sum — $3,000 — defendant  executed  the  note  and 
mortgage  in  question.  It  was  further  agreed  that  plaintiff 
should  retain  the  proceeds  of  sales  of  sheep  until  he  should 
be  reimbursed  the  said  $3,000  and  its  intecest  at  eight  per 
cent,  and  until  he  should  be  reimbursed  his  share  of  the 
original  advance  of  money  and  any  othei:  sums  he  might 
advance  during  the  existence  of  the  partnership ;  one  half 
of  the  proceeds  of  sales  of  sheep  by  plaintiff  to  be  retained 
by  him  and  first  applied  on  the  note  until  it  should  be  paid. 

Upon  a  trial  of  the  cause  the  court  found  in  favor  of 
the  plaintiff  and  rendered  a  decree  of  foreclosure.  From 
this  decree  defendant  appeals.  The  principal  contention 
of  appellant  is  that  the  decree  is  not  sustained  by  sufficient 
evidence. 

In  our  examination  of  the  case  we  must  be  governed  by 
the  repeated  holdings  of  this  court,  that  where  there  is  a 
a  conflict  in  the  testimony  the  decision  of  the  trial  court 
will  not  be  reversed  unless  clearly  and  manifestly  wrong. 
Therefore,  in  all  matters  which  are  vital  and  material, 
where  the  testimony  is  evenly  divided,  the  decision  must 
be  upheld. 

The  testimony  shows  that  the  partnership  was  entered 
into  and  the  business  carried  on  substantially  as  agreed, 
and  that  other  moneys  were  borrowed  and  expenses  incurred 
which  were  paid  out  of  the  partnership  assets  by  plaintiff 
before  any  appropriation  was  made  to  the  payment  of  the 
note  in  question. 

We  have  carefully  examined  all  the  testimony  in  the 
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•case,  and  can  find  no  agreement  made  subsequent  to  the 
execution  of  the  written  contract  by  which  its  terms  were 
-changed  as  to  the  mode  of  payment  of  the  note,  and  there- 
fore conclude  that  the  trial  court  found  no  such  change  to 
have  been  made.  It  does  appear  from  the  testimony, 
however,  that  the  proceeds  of  the  sales  of  sheep  were 
not  first  applied  to  the  payment  of  this  note,  as  agreed, 
but  that  they  were  applied  to  the  payment  of  other  debts 
<sontracted  by  the  firm  subsequent  to  the  making  of  the 
note  and  mortgage;  and  that  this  application  was  made 
by  plaintiff,  but  of  which  defendant  had  knowledge  and 
in  some  instances  contributed  thereto  himself,  although, 
perhaps,  acting  under  the  instructions  of  plaintiff. 

We  think  the  decision  in  this  case  must  turn  upon  the 
effect  of  the  actions  of  defendant  in  the  final  closing  up  of 
the  business  affairs  of  the  firm.  There  was  evidence  by 
which  the  trial  court  would  be  justified  in  finding  that 
after  the  property  had,  substantially,  all  been  disposed  of, 
there  was  a  final  adjustment  of  the  financial  matters  be- 
tween the  parties,  and  that  defendant  ratified  all  the  acts 
of  plaintiff  in  appropriating  the  money  of  the  firm  to  the 
payment  of  its  debts.  It  appears  that  in  an  examination  of 
the  accounts  by  the  parties,  presented  by  plaintiff,  a  gen- 
•eral  balance  was  struck,  and  there  was  found  to  be  $2,- 
106.66  on  hand  in  the  possession  of  plaintiff.  In  their 
book  of  accounts  the  following  entry,  to  the  credit  of  plain- 
tiff, occurs : 

^^By  cash  turned  into  firm  and  divided  bet.  partners  and 
Hoe's  i  thereof,  $1,05.2.78,  endorsed  upon  his  note,  favor 
Mr.  Marshall  for  sum  of  $3,000  given  June  6, 1883.'' 

Also : 

"  Memoranda,  assets  undivided  : 

*'Neb.  Nat.  Bank,  cash $8.22 

'•  Left  with  Mosher — 

*'  1  Bay  Mare,  I  Lumber  Wagon, 

**  1  Cook  Stove  and  Furniture, 

''I  Pump,  3  Pans." 
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These  entries,  and  the  endorsement  of  the  credit  of  $1,- 
052.78  on  the  note  in  suit,  were  all  made  by  defendant  in 
his  own  handwriting,  and  were  made  after  the  sheep  had 
all  been  sold  and  accounted  for  and  the  appropriations  of 
the  proceeds  made. 

Was  this  not  a  ratification  by  defendant  of  all  that  had 
been  done  by  plaintiff',  and  of  which  defendant  had  knowl- 
edge? We  think  it  was.  The  money  had  been  paid  upon 
the  indebtedness  of  the  firm  which,  unaffected  by  the  con- 
tract of  agreement,  was  the  proper  appropriation,  for  it 
was  a  debt  of  defendant  as  much  as  the  one  here  in  ques- 
tion. The  obligation  to  pay  was  the  same.  Had  the  ap- 
propriation been  made  without  the  knowledge  or  consent 
of  defendant,  and  without  his  subsequent  approval,  the 
result  might  have  been  different;  but  when  he  has  received 
the  benefit  of  the  partnership  fund  applied  to  the  pay- 
ment of  the  firm  indebtedness,  and  so  far  approved  it  as  to 
balance  up  the  account  and  apply  the  remainder  to  the 
payment  in  part  of  his  note,  he  will  be  treated  as  having 
ratified  all  the  acts  of  plaintiff*  and  will  be  bound  thereby. 

It  is  true  that  the  explanation  of  these  acts  of  defendant 
might,  and  probably  should,  have  convinced  the  trial  court 
that  he  should  not  be  held  as  adopting  the  course  pursued 
by  plaintiff^,  but  of  this  the  trial  court  was  the  judge. 

It  follows  that  the  decree  of  the  district  court  must  be 
afiSrmed. 

Decree  affirmed. 

The  other  judges  concur. 


2.  : :  JURISDICTION  of  county  couet.  When  the  tran- 
script of  a  judgment  rendered  in  a  coanty  coart  is  filed  in  the  dis- 
trict conrt  of  the  same  county, all  proceedings  should  thereafter  be 
bad  in  such  district  court;  but  in  the  absence  of  a  statute  prohibit- 
ing the  court  in  which  the  judgment  was  rendered  from  proceed- 
ing further  in  the  case,  a  judgment  of  revivor  rendered  in  such 
court  will  be  valid.  Dennis  v.  Omaha  Nat.  Bank^  19  Neb.,  675. 
The  county  court  possessing  such  jurisdiction,  it  is  not  error 
to  exercise  it. 

Error  to  tlie  district  court  for  Fillmore  county.  Tried 
below  before  Morris.  J. 

J",  W,  EUer  and  Ryan  Bros,,  for  plaintiiF  in  error. 

J,  P,  Maule  and  W.  V,  Fifield^  for  defendants  in  errror. 

Beiiqse,  J. 

Defendants  in  error  instituted  a  proceeding  in  the  county 
court  to  revive  a  judgment  obtained  by  them  against  plain- 
tiff in  error,  and  which  had  become  dormant.  The  order 
of  revivor  was  entered.  This  was  affirmed  on  error  to  the 
district  court.  Plaintiff  in  error  prosecutes  error  to  this 
court 

A  number  of  questions  are  presented,  but  we  will  notice 
bat  two,  as  they  must  control  our  decisioh. 
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William  H.  Garrison,  plaintiff  in  error,  v.  C. 

Aultman  &  Co.,  et  al.,  defendants  in  error.  llo"ln 

I  37    890 

1.    Judgment :  bevivoe  :   peesumption  op  payment.  In  a  pro-  I  ^  |'| 

ceeding  to  revive  a  judgment  in  the  county  court,  where  the  i  ^o  3U| 

judgment  debtor  on  an  order  to  show  cause,  why  the  judgment  '  ^     *'l 

shall  not  be  revived  for  such  cause,  shows  by  aflSdavit  that  the 
judgment  has  been  paid  and  satisfied,  it  is  en-or  for  the  county 
court  to  render  final  order  of  revivor  without  hearing  testimony 
as  to  such  payment  or  satisfaction.  There  being  a  presump- 
tion in  favor  of  such  payment  and  satisfaction,  the  burden  of 
proof  is  on  the  judgment  plaintiff  to  show  that  the  judgment  is 
unsatisfied. 
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The  c6nditional  order  of  revivor  was  made  by  the  county 
court,  and  notice  was  given  plaintiff  in  error  to  show  cause 
why  the  revivor  should  not  be  made  absolute.  On  the 
appointed  day  he  appeared  and  made  his  showing  under 
oath,  the  3d,  4th  and  5th  paragraphs  of  which  were  as 
follows : 

"  3rd. — Affiant  says  that  on  the  8th  day  of  January, 
1876,  the  said  C.  Aultman  &  Co.  procured  and  caused  to 
be  filed  in  the  office  of  the  clerk  of  thedistrict  court  of  Fill- 
more county,  Nebraska,  a  transcript  of  the  said  judgment, 
which  is  now  sought  to  be  revived,  and  that  said  transcript 
was  then  and  there  duly  filed  by  the  clerk  of  said  oourt, 
and  entered  upon  the  judgment  and  execution  docket  of 
said  court,  together  with  the  amount  of  said  judgment  and 
the  time  of  filing  the  said  transcript,  and  thereby  said 
judgment  was  transferred  to  the  said  district  court,  and 
affiant  under  advice  of  counsel  avers  that  on  and  after 
filing  the  said  transcript  and  causing  the  same  to  be  en- 
tered upon  the  record  of  said  district  court  as  aforesaid, 
the  county  court  was  thereby  divested  of  all  jurisdiction  in 
respect  to  the  subject  matter  out  of  which  the  judgment 
arose  and  of  the  persons  against  whom  the  judgment  was 
rendered.  Affiant  therefore  alleges  that  the  county  court 
has  no  jurisdiction  to  revive  said  judgment,  or  to  do  or 
perform  any  act  relating  to  said  judgment  in  any  manner 
or  form  whatever,  wherefore  this  court  has  no  jurisdiction 
to  revive  said  judgment. 

^'4th. — Affiant  further  says  that  after  the  filing  of  said 
transcript  of  the  said  judgment  in  the  said  district  court 
as  aforesaid,  and  the  said  judgment  had  been  by  the  clerk 
of  said  court  entered  upon  the  judgment  and  execution 
docket  as  aforesaid,  said  C.  Aultman  &  Co.  contracted  and 
agreed  with  the  said  James  E.  McClellan  to  release  the  said 
judgment  so  transcripted,  and  the  lien  of  said  judgment 
upon  his  real  estate,  and  take  in  consideration  thereof  money 
and  notes  of  the  said  J.  E.  McClellan  and  the  said  0. 
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Aultman  &  Co.,  in  consideratioD  of  certain,  money  and 
notes  executed  with  security  and  delivered  by  the  said 
James  £.  McClellan  to  the  amount  and  value  of  said  judg- 
ment, did  release  the  said  judgment  as  transcripted  as 
aforesaid  and  did  release  the  lien  of  said  judgment  upon 
the  real  estate  of  the  said  James  E.  McClellan,  whereby 
the  said  judgment  in  the  said  district  court  was  fully  re- 
leased and  satisfied.  That  said  arrangements  were  made 
and  executed  without  the  knowledge  or  approval  of  affiant. 

"  That  said  James  £.  McClellan  was,  at  the  time  said  notes 
and  money  were  paid  and  delivered  to  C.  Aultman  &  Co., 
solvent,  and  his  property  was  subject  to  the  satisfaction  of 
said  judgment 

"  That  said  James  E.  McClellan  is  now  wholly  insolvent, 
and  that  if  said  judgment  should  be  revived,  this  aifiant 
would  be  greatly  damaged  by  reason  of  the  acts  of  the 
said  C.  Aultman  &  Co. 

"  Wherefore  this  court  has  no  jurisdiction  to  revive  said 
judgment. 

"  5th. — That  said  judgment  in  the  district  court  has 
been  fully  paid  and  satisfied,  and  the  said  C.  Aultman  & 
Co.  have  taken  from  the  files  of  the  court  the  notes  upon 
which  said  judgment  was  based,  and  now  hold  the  same. 

"Wherefore  this  court  has  no  authority  or  jurisdiction 
to  revive  said  judgment.'' 

To  this  a  reply  was  filed,  admitting  the  filing  of  the 
transcript  on  the  8th  day  of  January,  1876,  as  alleged,  but 
averring  that  no  execution  had  been  issued  thereon,  and 
that  on  the  30th  day  of  June,  1881,  the  transcript  was 
withdrawn  from  the  district  court  records,  and  denying  all 
the  other  allegations*  contained  in  the  answer  or  showing 
against  the  revivor. 

It  will  be  seen  by  this  that  the  question  of  the  payment 
and  satisfaction  of  the  judgment  was  directly  presented. 
But  the  county  court,  without  hearing  any  proof,  revived 
the  judgment     In  this  there  was  error. 
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In  Wright  v.  Sweety  10  Neb.,  190,  Judge  Cobb,  in  writ- 
ing the  opinion  of  the  court,  says:  "The  lapse  of- five 
years  raises  the  presumption  of  payment,  not  tliat  the 
judgment  was  never  entered,  nor  that  it  was  erroneous  or 
obtained  by  fraud,  or  of  anything  else  but  payment/' 

This  presumption  of  payment  having  existed  as  to  the 
judgment  sought  to  be  revived,  it  is  clear  that  the  burden 
of  proof  was  on  defendant  in  error  to  remove  it  before  any 
proof  was  required  upon  the  part  of  plaintiff  in  error.  This 
presumption  was  rendered  stronger  by  reason  of  the  admit- 
ted fact  of  the  withdrawal  of  tlie  transcript  from  tlie  files 
of  the  district  court  so  long  after  its  filing  as  to  repel  any 
suggestion  of  a  mistake  in  filing  it. 

The  question  as  to  tbe  jurisdiction  of  the  county  court 
to  revive  its  own  judgments'  after  a  transcript  had  been 
filed  in  the  district  court  was  before  this  court  in  Dennis 
V.  The  Omaha  Nat  Bank,  19  Neb.,  675;  and  it  was  there 
held  that  the  filing  of  a  transcript  in  the  office  of  the  clerk 
of  the  district  court  did  not  destroy  the  jurisdiction  of  the 
county  court  to  revive  the  judgment.  Wliile,  as  suggested 
in  that  case,  it  would  seem  much  better  to  proceeH  to  a 
revivor  in  the  district  court,  when  a  transcript  has  beep 
filed  therein,  yet,  the  jurisdiction  of  the  county  court  not 
having  been  taken  away  by  the  statute,  it  still  remains. 

For  the  reason  that  the  issue  of  payment  was  not  tried 
by  the  county  court,  the  judgments  of  the  district  and 
county  courts  are  reversed  and  the  cause  is  remanded  to 
the  district  court  for  further  proceedings  in  accordance 
with  law. 

Reversed  and  bemakded. 

The  other  judges  concur. 
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Charles  Banks,  appellant,  v.  G.  M.  Hitchcock, , 

APPELLEE.  »    »t 

The  taking  of  a  stay  of  execution  by  defendant  in  an  action  in  -      *f2 

which  a  judgment  has  b'een  rendered,  is  a  waiver  of  the  right  to 
apply  for  a  new  trial,  and  by  so  doing  snch  defendant  would  be 
estopped  to  attack  the  judgment  in  any  manner.  Following 
Mi/Ier  v.  Hyers,  11  Neb.,  474. 

Appeal  from  Douglas  county  district  court.  Heard 
below  before  Wakeley,  J. 

George  W,  Doane,  for  appellaut. 

George  B.  Lake^  for  appellee. 

Reese,  J.  • 

This  is  an  appeal  from  an  order  of  the  district  court  de- 
nying a  new  trial.  The  proceeding  was  instituted  by 
petition  and  summons  under  the  provisions  of  section  318 
of  the  civil  code.  Appellant  has  filed  no  brief  and  the 
cause  is  submitted  upon  the  brief  of  appellee. 

A  number  of  questions  are  discussed,  but  we  think  it 
necessaiy  to  notice  but  one,  as  it  is  decisive  of  the  case. 

It  appears  from  the  record  that  after  the  original  judg- 
ment was  rendered  the  appellant  filed  witii  the  clerk  of  the 
district  court  a  request  for  a  stay  of  execution,  and  execu- 
tion was  thereupon  stayed.  The  stay  was  t4iken  by  appel- 
lant's attorney,  with  full  power  to  act,  as  shown  by  the 
proof. 

This,  by  the  holding  of  this  court  in  Miller  v.  Hyers, 
11  Neb.,  474,  is  a  waiver  of  the  right  of  a  defendant  to 
attack  the  stayed  judgment  in  any  manner. 

The  judgment  of  the  district  court  in  refusing  the  new 
trial  is  therefore  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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81  160  Samuel  H.  Steele,  appellant,  v.  D.  P.  Haynes  et 

32    619j  '  * 

AL.,  APPELLEES. 

1.  Appeal:    failube  to  file  abstbact  and  brief.    An  appeal 

will  not  be  dismissed  for  the  mere  failure  of  the  appellant  to 
file  an  abstract  and  brief  within  the  time  required  by  statute, 
unless  it  is  apparent  that  the  neglect  is  wilful,  or  that  the  appeal 
was  not  taken  in  good  faith. 

2.      :     LEAVE    GIVEN   TO    APPELLANT   TO    FILE    PETITION  IN 

EBBOB.  Where  the  same  relief  can  be  given  either  by  an  api>eal 
or  proceediirgs  in  error,  a  transcript  filed  in  the  supreme  court 
for  an  appeal,  more  than  six  months  but  less  than  one  year  from 
the*  rendition  of  the  decree  in  the  court  below,  will  not  be 
stricken  from  the  files,  but  the  appellant  will  have  leave  upon 
such  terms  as  may  be  just  to  file  a  petition  in  error.  On  the 
failure  to  comply  with  the  oider  to  file  the  petition  in  error,  the 
appeal  will  be  dlsmisded. 

3.  Judgment:    final  obdeb.     An  order  before  judgment  dis- 

solving a  temporary  injunction  is  not  a  final  order  and  not  ap- 
pealable ;  but  an  order  overruling  an  application  to  set  aside  a 
default  and  for  leave  to  answer  may  be  appealed  or  reviewed  on 
error. 

Appeal  from  Butler  county  district  court.  Heard  be- 
low before  Post,  J. 

Samuel  H.  Steele,  pro  se. 

Charles  E.  Magoon,  for  appellee. 

Maxwell,  Ch.  J. 

In  March,  1885,  a  petition 'was  filed  in  the  district  court 
of  Butler  county  to  foreclose  a  certain  chattel  mortgage 
executed  by  the  defendant  Haynes  to  one  J.  Robert  Wil- 
liams, upon  personal  property  of  said  Haynes,  to  secure  a 
promissory  note  for  the  sum  of  two  hundred  and  sixty 
dollars  and  thirty  cents.  The  following  is  a  copy  of  said 
note: 
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"  $260.30.        David  City,  Nebraska,  May  24, 1884. 

**  Aug.  24th  after  date,  for  value  received,  I  promise  to 
pay  to  the  order  of  J.  Robt.  Williams  two  hundred  and 
sixty  and  30-lOOth  dollars  at  the  office  of  Westover  & 
Williams,  David  City,  Nebraska,  with  interest  from  ma- 
turity until  paid.  The  undersigned  further  agrees  to  pay 
as  liquidated  damages  if  action  is  brought  herein. 

"No.  1,630.  (Signed)         D.  P.  Haynbb.^' 

It  is  allied  that  on  the  same  day  the  plaintiff  purchased 
said  note  and  mortgage  of  said  Williams,  and  they  were 
then  duly  endorsed  and  delivered.  On  August  24, 1884, 
Haynes  executed  a  second  note  to  Williams  for  the  sum  of 
two  hundred  and  eighty-fourand  30-lOOth  dollars,  and  a 
second  chattel  mortgage  upon  substantially  the  same  prop- 
erty to  secure  said  note.  This  note  and  mortgage  were 
transferred  to  one  C.  S.  Hooper. 

On  the  2d  day  of  June,  1886,  default  was  taken  against 
Haynes,  and  on  the  6th  of  that  month  a  decree  of  fore- 
closure was  rendered.  On  the  same  day  on  which  the 
decree  was  rendered,  the  defendant  Haynes  filed  a  motion 
supported  by  affidavits  and  accompanied  by  an  answer  to 
open  the  default.  This  motion,  on  the  13th  day  of  the 
same  month,  was  overruled.  Afterwards,  an  order  of  sale 
being  iasued,  and  the  mortgaged  property  about  to  be  sold, 
an  order  restraining  the  sale  was  obtained,  which  order,  on 
the  27th  of  August,  1886,  was  dissolved.  The  following 
certificate  is  attached  to  the  bill  of  exceptions: 

"  The  foregoing  is  all  the  evidence  offered  or  given  by 
either  party  on  the  hearing  of  said  application  to  vacate 
and  set  aside  the  judgment  and  default  heretofore  entered 
in  this  case,  and  on  the  application  of  the  defendant  D.  P. 
Haynes  this  bill  of  exceptions  is  allowed  by  me  and  ordered 
to  be  made  a  part  of  the  record  in  this  case. 

"  A.  M.  Post, 

"Oct.  17, 1886.  Judge." 
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Also,  the  following  at  the  commenoement  of  the  bill  of 
exceptions.* 
"  In  the  district  court  of  the  county  of  Butler,  State  of 

Nebraska : 

"Samuel  H.  Steele,  ^ 

«D.  P.  Haynes  and  C.  C.  Hooper,  j 

"  BILL  OF  EXCEPTIONS. 

"  Be  It  remembered  that  on  the  hearing  of  the  application 
to  open  the  judgment  and  set  aside  the  default  hereto(fore) 
entered  in  this  cause,  heard  in  the  district  court  of  Butler 

county  at  the term,  1885,  thereof,  to- wit,  the  13th 

day  of  August,  1885,  the  applicant,  D.  P.  Haynes,  sub- 
mitted the  affidavits  following  in  support  of  said  applica- 
tion,^^ Then  follow  the  affidavits  and  other  evidence  and 
certificate  of  the  judge.  The  date  of  final  adjournment  of 
the  June,  1885,  term  of  the  district  court  of  Butler  county 
does  not  appear  in  the  record.  On  the  27th  of  February, 
1886,  the  transcript  was  filed  in  this  court. 

The  plaintiff  now  moves  to  dismiss  the  appeal,  1st,  Be- 
cause of  the  failure  of  the  a])pellaut  to  file  an  abstract  and 
brief.  2d,  Because  the  transcript  was  not  filed  in  this 
court  within  six  months  from  the  date  of  the  rendition  of 
the  decree,  and,  3d,  Because  the  order  appealed  from  is 
not  a  final  order. 

This  court,  while  it  possesses  the  power  to  dismiss  an  ap- 
peal in  case  of  the  failure  of  the  appellant  to  prepare  an 
abstract  and  brief,  will,  only  do  so  where  the  appellant  has 
wilfully  failed  to  comply  with  the  law  or  it  is  apparent 
that  the  appeal  was  not  taken  in  good  faith.  When  a 
motion  to  dismiss  is  about  to  be  made,  of  which  the  appel- 
lant has  notice,  it  will  in  many  cases  be  a  sufficient  excuse 
for  the  failure  to  prepare  an  abstract  and  brief,  which,  if 
the  motion  is  sustained,  would  be  superfluous.  The  first 
ground  of  the  motion,  therefore,  is  overruled, 

2d,  That  the  appeal  was  not  taken  within  six  months 
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from  the  rendition  of  the  decree.  We  find  three  dates 
given  in  the  record  when  orders  were  made  ia  the  ease, 
viz.,  June  13th,  August  13th,  and  August  27th,  1885.  It 
is  evident  that  there  is  a  mistake  as  to  some  of  these  dates. 
But  even  if  June  18th  is  correct,  this  court  will  not  dis- 
miss a  case  where  relief  can  be  given  either  at  law  or  in 
equity.     Stewart  v.  Carter j  4  Neb.,  564. 

The  error,  if  such  it  was,  in  overruling  the  application 
to  open  the  decree,  may  be  reviewed  on  error  as  well  as  ap 
peal;  and  where  such  is  the  case,  the  court,  upon  such  terms 
as  may  be  just,  will  permit  the  filing  of  a  petition  in  error. 
Id. 

The  3d  groundof  objection,  that  the  order  appealed  from 
is  not  final,  if  applied  to  that  dissolving  the  temporary  or- 
der of  injunction,  would  be  correct;  but  the  order  from 
which  the  ap|)eal  is  taken  is  for  overruling  the  application 
to  set  aside  the  default  and  permit  the  defendant  to  answer. 
This,  no  doubt,  is  a  final  order  and  appealable.  Mulhol- 
Ian  V.  Scoggin,  8  Neb.,  202.  Hale  v.  Bender,  13  Neb.,  66. 
Spencer  v.  Thistle^  Id.,  230.  Dorrington  v.  Meyer,  8 
Neb.,  213.     The  third  objection,  therefore,  is  untenable. 

The  appellant  will  have  leave,  within  twenty  days,  upon 
the  payment  of  all  costs  in  this  court  since  docketing  said 
cause,  to  file  a  petition  in  error  and  prepare  and  serve  an 
abstract  and  briefs,  and  in  case  of  his  failure  to  comply 
with  this  order  within  the  time  designated,  the  appeal  will 
be  dismissed. 

Judgment  accordingly. 
The  other  judges  concur. 
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1 86   ^  JaNSEN    &    Co.,    PTiATKTIFFS    IN    ERROB^    V.    HrRKAK 

;§   ^  •  MUNDT,  DEFENDAirr  IN  ERROR. 

1.  Pleading:   pabtnebship:  fibm  namb..    An  allegation  in  a 

bill  of  particulars  ^*  that  they  (the  plain tifb)  are  wholesale 
dealers  in  fhmitnre,  and  that  their  place  of  business  is  Linoohii 
Nebraska,"  is* safflcient  under  the  statute  to  allow  them  to  bring 
an  action  in  the  firm  name. 

2.  Attaohment:   afftdavit  by  aitobket.    An  affidavit  for  an 

attachment  made  by  the  attorney  for  the  plaintiff,  wherein  he 
"swears  that  he  is  the  authorized  attorney  of  the  plaintiff  in 
the  above  entitled  action;  that  he  has  commenced  an  action," 
etc.,  where  it  appears  from  the  whole  affidavit  that  the  action 
was  brought  by  the  plaintiff,  is  not  void. 

3.  Practice :    endobsbmskt  of  papebs.    The  &ilure  to  entitle 

the  papers  in  a  case,  or  to  properly  entitle  them  if  it  is  apparent 
to  what  case  they  relate,  is  not  sufficient  to  justify  the  court  in 
dismissing  the  action. 

Error  to  the  district  court  for  Seward  county.  Heard 
below  before  Norval,  J. 

Hamilton  &  Tremtty  for  plaintiff  in  error. 

No  ap]3€aranee  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  plaintiffs  brought  an  action  against  the  defendant 
before  a  justice  of  the  peace  of  Seward  county,  their  cause 
of  action  being  stated  as  follows:  '* Plaintiff  complains 
of  defendant,  and  for  cause  of  action  states  to  the  court 
that  they  are  wholesale  dealers  in  furniture,  and  that  their 
place  of  business  is  Lincoln,  Nebraska ;  that  defendant  is 
a  retail  dealer  in  furniture,  residing  and  doing  business  in 
the  village  of  Utica,  Nebraska;  that  plaintiffs,  at  the  re- 
quest and  on  the  order  of  the  defendant,  sold  and  delivered 
to  hiniy  the  said  defendant,  goods  and  merchandise  to  the 
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value  of  $200,  and  that  the  said  amount  is  now  due  from 
the  defendant  to  these  plaintiffs,  and.  no  part  of  the  same 
has  been  paid.  The  plaintiff  therefore  asks  for  judgment 
against  the  defendant  for  $200  and  costs  of  suit.  The 
plaintiffs  furthier.  state  that  the  defendant  is  about  to  and 
has  commenced  to  dispose  of  his  property  with  intent  to 
defraud  his  creditors.  The  plaintiffs  therefore  ask  that  a 
writ  of  attachment  be  issued  against  the  defendant's  land 
and  tenements,  goods  and  chattels,  rights  and  credits. 

"(Signed)     .  Jansen  &  Co. 

"  By  John  Davies,  their  Attorney." 

At  the  same  time  plaintifis  filed  the  following  affidavit 
of  attachment  r 

"  The  State  of  Nebraska,  1 

"Seward  County.        J 

"John  Davies,  being  first  duly  sworn,  deposes  and  says 
that  he  is  the  authorized  attorney  of  the  plaintiff  in  the 
abbve  entitled  action.  That  he  has  commenced  an  action 
before  H.  M.  Wright,  a  justice  of  the  peace  in  and  for  E 
precinct,  Seward  county,  Nebi*aska,  to  recover  the  sum  of 
$200  now  due  and  payable  to  the  plaintiffs  from  the  de- 
fendant, upon  an  account  for  goods  sold  and  deliver^  to 
the  defendant  by  plaintifis  at  defendant's  request  andiippn 
his  order.  The  affiants  say  that  they  believe  that  the  saict 
claim  is  just,  that  the  plaintiff  ought,  as  he  believes,  to  re- 
cover thereon  the  sum  of  $200,  and  that  the  defendant  i& 
about  to  dispose  of  his  property  with  intent  to  defraud  his 
creditors. 

"  John  Davies. 

"Subscribed,  etc.'' 

Plaintifi^  filed  bond  at  the  same  time,  as  follows: 

"  Whereas,  Jansen  &  Co.  have  commenced  an  action  be- 
fore H.  M.  Wright,  a  justice  of  the  peace  in  and.  fot  E 
precroct,  Seward  county , Nebraska,  against  Herman  Mu&dty 
to  recover  the  sum  of  $200,  and  have  filed  the  necessary 
21 
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affidavit  to  obtain  an  order  of  attachment  against  him ; 
now^  therefore,  we,  T.  E.  Stanard  and  J.  J.  Brandt,  do  un- 
dertake to  the  said  Herman  Mundt,  defendant,  in  the  penal 
sum  of  $400,  that  the  plaintiffs  shall  pay  the  defendant  all 
damages,  not  exceeding  the  above  amount,  that  he  may  sus- 
tain by  reason  of  the  attachment  in  the  action,  if  the  order 
therefor  be  wrongfully  obtained. 

''(Signed)  T.  E.  Stanabd, 

"  T.  J.  Brandt." 

That  the  surety  of  said  bond  was  duly  approved,  June 
15th,  1885,  order  of  attachment  and  summons  issued,  and 
•duly  served,  as  evidenced  by  officer's  return. 

That  on  the  17th  day  of  June,  1885,  the  following  mo- 
tion was  filed : 

'*  Jansen  &  Co., 
vs. 
^'  Herman  Mundt. 

'^  Now  comes  the  said  defendant,  Herman  Mundt,  by  his 
attorney,  for  the  purpose  of  this  motion  only,  and  moves 
the  court  to  dismiss  the  aforesaid  action  for  want  of  juris- 
diction, and  states  the  following  reasons  therefor : 

"1. — For  want  of  proper  parties  plaintiff. 

<<  2. — ^Because  the  facts  stated  in  said  affidavit  on  which 
said  attachment  was  issued  are  not  true. 

<'  3. — Because  the  undertaking  filed  by  John  Davies  does 
not  purport,  nor  in  fact  recite  any.parties  plaintiff. 

^^4. — Because  said  affidavit  filed  by  said  John  Davies  in 
said  action  has  no  plaintiff  recited  therein. 

"  (Signed)  Herman  Mundt, 

"  By  J.  S.  Bennett,  his  Attorney.*' 

On  the  18th  day  of  June,  1885,  the  foregoing  motion 
was  ai^ued  and  the  following  judgment  entered : 

^*  The  court  finds,  from  the  evidence  in  the  case,  that  the 
title  of  the  cause  was  not  explicit  enough  in  stating  the 
full  name  of  the  plaintiff. 


} 
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^^  The  court  further  finds  that  it  does  not  appear  that  the 
company  is  formed  to  carry  on  some  trade  or  to  hold  some 
species  of  property  in  this  state^  or  is  not  incorporated. 

**  The  motion  is  therefore  sustained,  and  it  is  ordered  that 
the  attachment  in  this  action  l)e  discharged,  and  the  officer 
ordered  to  restore  to  the  defendant  the  property  taken  under 
the  attachment.  To  which  the  plaintiff  excepts.  It  is 
therefore  by  me  considered  this  18th  day  of  June,  1886, 
that  the  case  be  dismissed  and  the  plaintiff  pay  the  costs 
herein,  taxed  at  $11.85." 

The  case  was  taken  on  error  to  the  district  court,  where 
the  judgment  of  the  justice  was  affirmed. 

Sec.  24  of  the  code  provides  that  **  Any  company  or  asso- 
ciation of  persons  formed  for  the  purpose  of  carrying  on  any 
trade  or  business,  or  for  the  purpose  of  holding  any  species  of 
property  in  this  state,  and  not  incorporated,  may  sue  and  be 
sued  by  such  usual  nanie  as  such  company,  partnership,  or 
association  may  have  assumed  to  itself  or  be  known  by, 
and  it  shall  not  be  necessary  in  such  case  to  set  forth  in  the 
process  or  pleading,  or  to  prove  at  the  trial,  the  names  of 
the  persons  composing  such  company." 

It  will  be  observed  that  the  plaintifis  in  their  petition 
say  that  '^they  are  wholesale  dealers  in  furniture,  and  that 
their  place  of  business  is  Lincoln,  Nebraska."  This  is 
sufficient  to  show  that  they  are  carrying  on  business  in  this 
state ;  and  while  there  is  no  allegation  that  the  company 
was  formed  for  the  purpose  of  carrying  on  business  in  this 
state,  the  formation  of  the  company  will  be  presumed 
when  it  is  alleged  that  the  company  is  actually  carrying  on 
business  in  the  state.  The  object  of  the  statute  is  to  enable 
partnerships  doing  business  in  the  state  to  sue  or  be  sued 
as  a  distinct  entity  having  some  of  the  characteristics  of  a 
quasi  corporation.  The  allegation  as  to  the  partnership  is 
not  as  full  as  could  be  desired,  but  there  is  not  an  entire 
failure  to  all^  the  existence  of  such  partnership,  and  the 
remedy  of  the  defendant  was  for  a  more  specific  statement 
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There  was  not  therefore  a  ^^  want  of  proper  parties  plain- 
tiff/^ The  first  ground  upon  which  the  justice  sustained 
the  motion  to  dismiss  is  therefore  insufficient. 

2d.  In  the  affidavit  for  an  attachment  the  attorney  for 
the  plaintiff  swears  '^  that  he  is  the  authorized  attorney  for 
the  plaintiff  in  the  above  entitled  action  ;  that  he  has  com- 
menced an  action/^  etc.,  when  he  should  have  stated  that  the 
plaintifis  have  commenced  an  action.  This,  however,  doe9^ 
not  render  the  affidavit  void.  At  the  most  it  is  voidable^ 
and  therefore  subject  to  amendment.  But  taking  the  en- 
tire affidavit,  it  clearly  appears  that  the  action  was  brought 
by  the  plaintiffs  against  the  defendant,  and  the  defect  fornix 
no  sufficient  cause  for  dismissing  the  action. 

3d.  That  the  undertaking  does  not  recite  any,  parties 
plaintiff.  There  is  a  recital  in  the  undertaking  that^ 
^'  Whereas  Jansen  &  Co.  have  commenced  an  action  before 
H.  M.  Wright)  a  justice  of  the  peace  in  and  for  E  precinct^ 
Seward  county,  Nebraska,  against  Herman  Mundt/'  etc 
The  objection  seems  to  be  the  same  as  that  made  to  the  bill 
of  particularsr-that  it  is  not  alleged  that  the  partnership 
was  formed  for  the  purpose  of  doing  business  in  this  stata 
If,  however,  it  was  intended  to  apply  to  the  title  of  the 
Gau3e,  that  is  sufficiently  set  forth.  The  failure  to  entitle 
a  pi^oceeding  properly  may  be  cause  for  a  motion  to  amende 
but  is  not  cause  for  dismissing  an  action.  Limigston  v. 
Ooe,  4  Neb.,  379.  McMurtry  v.  State,  19  Neb.,  147.  U 
is  desirable  that  all  pleadings  in  a  case  should  be  entitled  i^ 
the  case;  butthis,  particularly  in  jusjtice's  court,  is  a  matter 
of  convenience,  and  the  failure  to  entitle  papers,  or  a  mis- 
take in  that  regard,  will  not  be  a  fatal  defect  provided  that 
it  is  apparent' in  what  case  they  were  intended  to  be  filed» 
Courts  are  created  for  the  purpose  of.  enforcing  and  protect 
ing  rights,  not  for  the  purpose  of  seizing  technical  and  im.- 
material  defects  to  defeat  them.  Under  the  code»  if  the  oourt 
has  jurisdiction  of  the  subject  matter  and  the  parties,'  any 
.defect  in  the  pleadings  or  process  is  funendabie,  and  wbea 
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neoessary  the  proper  ameDdments  should  be  made  at  the 
costs  of  the  party  id  fault.  The  rule  as  to  amendments  is 
ito  be  liberally  construed  in  furtherance  of  justice. 

The  judgment  of  the  district  court  is  reversed  and  the 
tense  remanded  for  further  proceedings. 

Reyebsed  and  remanded. 

The  other  judges  concur. 


Jambs  Britton,  pfaintifp  in  error,  v.  Kate  Berry, 

AS  CONSERVATOR  OP  H.  P.  BeRRY,  INSANE,  DEFEND- 
ANT IN  ERROR. 

1.  SepoBitions.  In  a  notice  to  take  the  deposition  of  witnessea 
tUetein  named,  "at  the  office  of  M.  C.  Little  in  the  town  of 
l^oftica,  oonnty  of  LaSalle  and  State  of  Illinois,  ffeld^  **  To  contain 
A  saffieient  deeoription  of  the  place  of  taking  rach  depoBitfent 
prima  faeie, 

%    — . :  0UB0CSIBIKO  WITNESS.    DepodtloDS  With  the  iiaiDei  of 

the  witoesees  reepectively  attached  thereto,  with  a  oroes  b^ 
fween  the  christian  and  surname,  and  the  word  ^'his'^  written 
abote  and  the  word  **  mark''  written  below  the  cross,  and  fbl- 
lorwed  hy  the  words,  "  subscribed  and  sworn  to  before  ine  and  fn 
my  presence.  M.  C.  Little,  Notary  Pablic/'  HOd^  To  be  a  stffll-* 
dent  compliance  with  the  statate  requiring  depositioDS  to  be 
^  subseribed  by  the  witoeeSb ' ' 

8^    :   CSBTIFICATB.    J7e2<{,  Unnecessary  that  the  certificate 

appended  to  a  deposition  should  contain  a  statement  that  the 
deposition  was  read  to  the  witness,  eTen  where  the  witness  sub- 
seribes  the  deposition  by  mark. 

4i  Negotiable  Instnunents  t  pbomissobt  kots  :  txsAKiTt 
OF  HAKBR.  The  action  being  on  a  note  sued  by  a  transferee 
thereof,  and  the  defense  being  that  the  note  came  to  the  htods 
of  the  transferee  after  maturity  ;  that  the  maker  of  the  note  at 
the  time  of  the  alleged  making  thereof  was  insane,  that  the 
note  was  without  conside^tion,  and  setting  up  two  set-offs,  either 
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of  which  was  safflciexit  in  amount  to  overbaUnce  the  amount  of 
the  note,  and  there  being  eyidenoe  on  the  part  of  the  defendant 
tending  to  prove  each  of  said  counter-claims,  ^dd,  That  the  yer- 
diet  for  the  defendant  was  sustained  by  the  evidence. 

Error  to  the  district  court  for  Dixon  county.  Tried 
belcrw  before  Crawford,  J. 

W.  E.  Gantt,  for  plaintiff  in  error,  cited :  Wade,  Notice, 
Sea  1,232.  Harris  v.  HiU,  7  Ark.,  462.  In  re  Christie, 
6  Paige,  242. 

J.  Jl  McAUiateTf  for  defendant  in  error. 

Cobb,  J. 

Action  on  a  promissory  note  executed  by  A.  P.  Berry  to 
the  order  of  Jos.  P.  Berry.  The  petition  sets  out  the 
making  of  the  note  by  the  said  A.  P.  Berry.  That  before 
the  commencement  of  the  action  the  said  note  was  duly 
assigned  to  the  plaintiff  for  value.  That  no  part  of  it  had 
been  paid,  etc.  That  on  or  about  the  month  of  May,  1879, 
the  said  A.  P.  Berry  was  adjudged  by  the  circuit  court  of 
the  State  of  Illinois  to  be  a  person  of  unsound  mind,  and 
that  on  or  about  the  month  of  September,  1879,  the  de- 
fendant, Ksite  Berry,  was  appointed  by  said  court  conserv- 
ator of  the  person  and  estate  of  the  said  A.  P.  Berry,  and 
that  she  accepted  such  appointment  and  is  now  such  con- 
servator. A  copy  of  the  note  is  attached  to  the  petition  as 
an  exhibit. 

The  answer  consists  of  a  general  denial.  An  allegation 
of  the  want  of  any  consideration  for  making  and  deliver- 
ing the  said  note.  That  the  said  note  came  into  the  hands 
of  the  plaintiff  long  after  the  same  became  due,  and  that 
the  said  A.  P.  Berry,  at  the  time  of  making,  executing, 
and  delivering  said  note  was  of  unsound  mind,  and  thereby 
incapable  of  making  or  of  understanding  the  same. 
The  answer  also  contains  an  allegation  of  a  conspiracy  on 
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the  part  of  the  payee  of  the  note^  with  other  persons^  to 
obtain  possession  of  said  note  and  use  it  for  the  purpose  of 
attaching  certain  lands  then  lately  conveyed  by  the  said 
A.  P.  Berry.  This  allegation  it  is  not  deemed  necessary 
to  further  notice. 

The  defendant  also^  in  and  by  the  said  answer^  sets  up 
and  pleads  two  several  set-ofis  existing  on  the  part  of  the 
said  A.  P.  Berry  against  the  payee  of  the  said  note^  one 
of  which  counter-claims  being  for  the  breach  and  failure  to 
keep  and  perform  on  the  part  of  the  said  Jos.  P.  Berry 
of  a  certain  contract  in  writing,  set  out  in  said  answer, 
whereby  the  said  Jos.  P.  Berry,  in  consideration  of  seven 
hundred  and  fifty  dollars,  agreed  and  contracted  with  the 
said  A.  P.  Berry  to  give,  assign,  and  set  apart  to  him  dur- 
ing the  lifetime  of  said  A.  P.  Berry  the  one-fifth  part  of 
all  the  crops  to  be  raised  on  certain  lands  therein  described 
in  Wayne  county,  in  this  state.  The  other  of  said  coun- 
ter-claims being  for  horses  and  buggies  by  the  said  A.  P. 
Berry  sold  and  delivered  to  the  said  Jos,  P.  Berry,  of  the 
value  of  six  hundred  dollars. 

There  was  a  trial  to  a  jury,  which  found  for  the  defend- 
ant. There  were  also  special  findings :  First,  That  A.  P. 
Berry  was  not  sane  at  the  time  of  making  and  executing 
the  note ;  and,  Second^  That  James  Britton  purchased  the 
note  in  suit  before  the  maturity  of  the  same. 

A  motion  for  a  new  trial  having  been  overruled  and 
judgment  rendered*  for  defendant,  the  cause  is  brought  to 
this  court  on  error  by  the  plaintiff. 

There  .are  seven  errors  assigned,  as  follows! 

1.  The  verdict  is  not  sustained  by  sufficient  evidence* 

2.  The  verdict  is  contrary  to  law. 

3.  Errors  of  law  occurring  at  the  trial. 

4.  The  court  erred  in  giving  instructions  Nos.  2, 8,  and 
4,  on  its  own  motion. 

6.  The  court  erred  in  refusing  to  give  instruction  No. 
9  asked  for  by  plaintiff,  and  in  giving  it  as  modified  by 
the  court. 
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6.  The  coart  erred  in  refusing  to  give  instruction  No; 
1  asked. by  plaintiff.  > 

7«  That  under  the  special  findings  of  the  jury  the 
judgment  should  have  been  for  the  plaintiff. 

Plaintiff  in  the  brief  passes  over  the  first  and  second 
4i8signmentSy  and  I  will  follow  him  to  the  consideration  of 
the  tbiid. 

The  error  here  complained  of  is  the  overruling  by  the 
court  of  the  motion  of  the  plaintiff  to  suppress  depositioDs 
taken  on  the  part  of  the  defendant  The  points  of  objec- 
tion to  the  depositions  are^  Firaty  That  the  notice  does  not  set 
out  the  street  and  number  in  the  town  in  which  thedeposi* 
tiona  were  to  be  taken.  Secondy  That  the  witnesses  whosedep- 
ofiitioiis  were  taken  were  illiterate  persons,  and  their  marks 
were  in  no  manner  witnessed  or  authenticated,  and  that 
the  notary's  certificate  does  not  cure  this  defect  by  showing 
that  they  had  been  read  to,  or  in  any  manner  explained 
to  them. 

Astathefirst  point,  our  statute,  §378  of  the  code«  provide 
that  ^*  Prior  to  the  taking  of  any  deposition,  unless  taken 
uxider  speeial  commission,  a  written  notice  specifying  the 
;actian  or  proceeding,  the  name  of  the  court  or  tribunal  ia 
which  it  is  to  be  used,  and  the  time  and  place  of  taking 
the  same,  shall  be  served  upon  the  adverse  party,''  etc  The 
notice  in  the  case  at  bar  is  *'  That  on  Thursday,  the  20th  day 
oS  March,  A.  ix  1884,  the  said  defendant  will  take  the 
depositions  of  *  *  *  and  ♦  *  ♦  aundry  wit* 
nesses,  to  be  used  as  evidence  on  the  trial  of  the  above 
entitled  cause,  at  the  office  of  M.  C.  Little,  in  the  town  of 
Tonica,  county  of  LaSalle,  and  state  of  Illinois,  between 
the  hours  of  nine  a.  m.  and  four  p.  if.  of  said  day,",  etc 
Prima  facie  the  word  town  does  not  mean  a  city  or  a  place 
o£  such  numerous  inhabitants  as  to  render  it  necessary  to 
locate  the  office  of  a  notary  public  or  magistrate  therein 
by  street  or  number.  Indeed  the  bouses  in  the  average 
town  are  not  numbered  at  alL     There  is  no  showing  ill 
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the  record  9B  to  the  size  or  number  of  inhabitants  of  the  town 
<»f  Tonica^or  whether  the  houses  there  are  known  by  num- 
ber. In  the  absence  of  such  showing  it  will  be  presumed 
that  the  office  of  the  notary  public  named  in  the  notice 
40uld  be  readily  found  by  means  of  the  information  af- 
forded by  the  use  of  the  name  of  the  notary  as  contained 
in  the  notice,  and  that  that  was  the  best  description  availa- 
ble to  the  defendant. 

As  to  the  other  point,  the  statute,  §  880  of  the  code^ 
provides  that  ^*The  deposition  shall  be  written  in  the  pres^ 
€nce  of  the  officer  taking  the  same,  either  by  the  officer, 
the  witness,  or  some  disinterested  person,  and  subscribed 
by  the  witness.''  The  notary  public  before  whom  the 
depositions  were  takeu  certifies,  among  other  things,  that 
the  depositions  were  respectively  subscribed  by  the  wit- 
DCflses  in  his  presence.  It  is  true  that  upon  an  inspeetioa  of 
the  paper  it  appears  that  they  subscribed  by  mark,  iodicat'- 
ingthat  they  were  unable  to  write  their  names.  In  addition 
io  the  above  the  signatures  of  the  witnesses  are  witnessed  in 
•eadi  case  by  M.C.  Little.  That  he  adds  the  words  notary 
public  after  his  signature,  probably  makes  it  no  bett^, 
but  it  certainly  aaakes  it  no  worse.  The  notaiy  also  cer- 
tifies that  the  depositionv  were  reduced  to  writing  by  him-' 
self  in  the  presence  of  the  witnesses^  The  statute  does  not 
require  the  dep<iei|ion  to  be  read  over  to  the  witness, 
whether  he  subscribes  by  mark  or  otherwise,  and  I  know 
of  no  case,  eertainly  we  are  cited  to  none,  holding  the  same 
to  be  necessary  in  the  absence  of  a  statute  requiring  it. 

Passing  the  other  errors  assigned,  and  deeming  it  un- 
necessary, wHh  my  views  of  the  case,  to  discuss  them  in 
«letail,  I  will  observe  that  the  petition  nowhere  alleges  that 
the  note  sued  on  was  endorsed  to  the  plaintiff,  or  that  he 
in  any  manner  became  the  owner  or  possessed  of  it  before 
maturity.  This  being  the  case,  it  cannot  be  deemed  ma- 
terial that  the  jury  in  the  special  findings  found  that  the 
plaintiff  purchased  the  note  in  suit  before  the  maturity  of 
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the  same.  It  is  not  the  purchase  alone  of  commercial  pa- 
per before  its  maturity  which  cuts  off  defenses  to  it  on  the 
part  of  the  maker  against  the  payee,  but  ita  endorsement* 
There  was  no  evidence  of  the  endorsement  of  the  note  be- 
fore or  after  maturity ;  and  in  point  of  fiict  it  appears  from 
the  record  that  the  note  never  was  endorsed. 

It  not  appearing,  then,  that  the  note  was  endorsed  to  the 
plaintiff  before'  its  maturity,  any  defense  to  it  which  could 
have  been  made  by  the  defendant,  had  action  thereon  been 
brought  by  the  payee,  could  be  set  up  and  proved  as  a  de- 
fense to  the  action  of  the  plaintiff.  Acting,  doubtless,  upon 
this  theory,  the  defendant  plead,  as  we  have  seen,  two 
counter-claims,  either  of  which  was  of  sufficient  amount  to 
set  off  the*  amount  of  the  note  had  it  been  never  so  well 
pleaded  and  proved.  And  the  depositions  having  been^ 
as  we  have  seen,  properly  admitted,  there  was  evidence 
tending  to  prove  them  both. 

If  these  views  are  correct,  it  becomes  unnecessary  to  ex- 
amine the  evidence  upon  the  question  of  the  insanity  of 
the  maker  of  the  note  at  the  time  of  its  execution,  for  had 
the  jury  charged  the  defendant  with  the  full  amount  of 
the  note,  principal  and  interest,  they  might  still  have 
found  the  verdict  which  they  did  find,  and  it  would  be 
sustained  by  the  evidence. 

Plaintiff  in  error  does  not  pursue,  in  his  brief,  the  er- 
rors assigned  for  the  giving  and  refusing  instructions* 
They  will  therefore  be  considered  as  abandoned. 

The  judgment  of  the  district  court  is  affirmed. 
* 

Judgment  affirmed. 

The  other  judges  concur.. 
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25  506 
PLAINTIFF  IN  EBROB,  V,  S.  H.  PUTNAM,  DEFENDANT  g  ^| 
IN  ERROR, 

1.  Trial :    veBDicr  : •valuation  of  pbopbbtt.    The  jury,  upon 

trial  of  anisBQe  joined,  are  the  judges  of  the  weight  of  the  tes- 
timony sabmitted  to  them.  Where,  upon  a  qneetion  of  the 
value  of  the  property,  a  witneas,  in  answer  to  an  hypothetical 
qaestion,  gives  evidence  of  the  value  of  property  of  the  kind 
and  quality  of  that  in  question,  a  verdict  adopting  such  valua- 
tion will  not  he  molested,  as  not  supported  by  sufficient  evi- 
dence, if  no  other  testimony  of  value  is  given. 

2.  Error  without  preju(lioe»  committed  on  a  trial  of  a  cause 

will  not  require  the  reversal  of  a  judgment 

3.  Insurance:  stock:  abbitbation  :  waiykb.  Where  an  insu- 

rance policy  provided  that,  upon  notice  of  loss  being  given,  th  ein- 
surer  would  cause  the  alleged  loss  to  be  properly  investigated,  and 
if  thedaims  for  loss  should  prove  correct  it  would  be  paid  in  a  given 
time ;  and  where  in  another  clause  of  the  policy  it  was  provided 
that  no  animal  should  be  insured  for  more  than  three-fourths  of 
its  actual  value,  and  if  in  case  of  loss  it  should  be  found  upon 
investigation  that  the  animal  was  insured  for  more  than  that, 
the  insurance  company  would  pay  only  three-fourths  of  the  ac- 
tual value,  in  case  the  claim  was  just,  such  value  to  be  deter- 
mined by  arbitration  in  case  of  a  failure  to  agree  thereon,  it 
was  Heldf  That  the  two  clauses  of  the  policy  should  be  construed 
together  ;  and  that  in  case  of  a  loss  the  refusal  of  the  insurer  to 
pay  any  sum  whatever,  and  a  denial  of  the  validity  of  the  policy 
was  a  waiver  of  any  right  to  arbitrate ;  and  a  suit  for  the 
amount  due  on  the  policy  might  be  maintained  without  such 
arbitration.  ». 

4.  Instructions  examined  and  ffdd  to  conform  to  the  pleadings. 
6.    Evidence  examined  and  found  sufficient  to  sustain  the  verdict. 

Error  to  the  district  court  for  Dixon  county.     Tried 
below  before  Crawford,  J, 

Barnes  Bros.^  for  plaintiff  in  error, 

W.  E.  GanU  and  W.  F,  Norris,  for  defendants  in  error. 
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Reese,  J. 

This  was  an  action  on  a  policy  of  insurance,  executed 
by  plaintiff  in  error  to  defendant  in  error,  by  which  the 
plaintiff  in  error  insured  a  certain  jack,  or  stallion  ass,  as 
it  is  termed  in  the  policy,  for  the  sum  of  (300,  the  real 
value  of  which  was  stated  in  the  application  for  insurance 
at  (400. 

The  petition  is  in  the  usual  form.  The  answer  denies 
all  the  auctions  of  the  petition  except  the  issuance  of  the 
policy  and  the  corporate  existence  of  plaintiff  in  error — 
defendant  below. 

The  answer  contains  the  further  defense,  that  in  order 
to  induce  plaintiff  in  error  to  issue  the  policy  of  insurance, 
defendant  in  error  made  a  written  and  printed  application 
for  said  policy,  and  in  said  application  falsely  and  fraudu- 
lently represented  to  plaintiff  in  error  tliat  the  animal  to 
be  insured  was  in  a  good  state  of  health,  and  of  the  value 
of  four  hundred  dollars,  *'  which  said  representations,  by 
the  terms  of  said  policy,  were  made  a  part  thereof,  and  the 
basis  upon  which  the  same  was  issued ;  and  it  was  further 
provided  by  the  terms  of  said  policy,  that  should  said  rep- 
resentations prove  false  and  fraudulent,  that  said  policy 
should  be  void.''  It  is  alleged  that  said  representations 
and  statements  were  false  and  fraudulent  That  the  ani- 
mal was  not  in  a  good  state  of  health,  but  was  at  said  time 
^  sick,  lame,  and  diseased,  and  for  more  than  five  months 
prior  to  said  date  had  been  diseased  with  a  large  sore  on 
one  of  his  fore-legs.  That  it  was  not  of  the  value  of  fouf 
hundred  dollars,  or  any  other  sum,  because  he  was  unfit 
by  reason  of  said  sickness  and  disease  for  the  purposes  for 
which  he  was  kept,  to  wit,  as  a  stallion  ass,  and  could 
not  get  colts,  all  of  which  said  plaintiff  knew  at  the  time." 
It  is  alleged  that  defendant  falsely  and  fraudulently  rep- 
resented that  this  auimal  insured  was  only  six  years  old, 
when  in  fact  it  was  much  older — «o  old  as  to  be  worthless, 
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which  defendant  in  error  well  knew.  That  said  fiilse  rep- 
lantations were  made  to  procure  the  issuance  of  the  policy^ 
and  were  relied  on  hy  plaintiff  in  error.  That  after  pro^ 
furing  the  policy  defendant  in  error  failed  to  furnish  prop^ 
aAd  suitable  stabling  for  the  animal  insured,  but  kept  it 
during  the  storms  of  winter  under  an  open  shed  and  qx^ 
posed  to  the  storms  and  the  inclemency  of  the  weather,  and 
by  reason  of  the  disease,  old  age,  and  exposure,  the  animal 
died. 

The  reply  denied  all  the  allegations  of  the  answer. 

A  jury  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  defendant  in  error  for  the  full  amount  of  the  policy. 
The  insurance  company  prosecutes  error  to  this  court. 

It  is  first  insisted  that,  by  the  allegations  of  the  answer^ 
the  value  of  the  animal  was  put  in  issue,  and  that  in  order 
.to  recover  it  was  necessary  for  defendant  in  error  to  es* 
tablish  such  value  by  competent  evidence.  Upon  the  part 
of  defendant  in  error  it  is  insisted  that  the  value  of  the 
property  was  not  in  issue,  but  that  if  it  were,  it  was  suifi-*^ 
ciently  proven. 

Conceding  that  the  value  of  the  insured  property  waa 
in  ipsue,  we  must  hold  that  there  was  some  competent  evi-* 
denoe  as  to  such  value.  J.  E.  Bennett,  a  witness  of  seven* 
teep  years'  residence  in  Dixon  county,  was  called  by  de- 
fendant in  error  for  the  purpose  of  proving  the  value  of  the 
property.  He  showed  himself  competent  to  testify  upon 
the  subject  of  the  value  of  such  animals.  He  had  never 
seen  the  one  in  question.  An  hypothetical  question,  fairly 
refiecting  the  testimony  offered  by  plaintiff  as  to  the  con- 
ditipn  of  the  jack  at  the  time  of  the  insurance,  was  pro- 
pounded to  him  in  connection  with  the  inquiry  of  the  value 
of  the  animal.  His  answer  was  that  if  he  was  healthy,  a 
straight,  nice  jack,  otherwise  than  as  stated  in  the  inter- 
rogatory, he  would  be  worth  eight  hundred  dollars.  Hq 
was  then  asked  what  would  be  the  effect  on  the  capacity 
of  such  an  animal  for  getting  foal,  by  driving  him  in  th^ 
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spring  of  the  year  three  hundred  and  fifty  miles  in  fourteen 
days.  The  answer  was,  in  substance,  that  he  would  be 
worth  less,  giving  as  a  reason  for  his  answer  the  **  change 
of  climate  in  the  mare  season/'  and  that  not  one  out  of 
twenty-five  would  ever  get  a  colt,  but  that  he  would  be 
good  after  that.  Much  stress  is  laid  on  this  testimony  by 
plaintiff  in  error,  which,  it  is  claimed,  destroys  the  effect 
of  the  testimony  of  the  witness  wherein  he  fixes  the  valua- 
tion at  eight  hundred  dollars.  We  do  not  so  consider  it 
In  the  former  part  of  his  testimony  the  witness  I'efers  to  the 
general  valuation  of  the  property.  In  the  latter  he  refers 
only  to  the  value  for  the  year  in  which  it  was  brought  to 
the  state.  It  may  be  true  that  the  testimony  was  not  of 
very  great  weight,  but  in  the  absence  of  any  other  it  was 
sufficient  for  the  jury  to  consider,  they  being  the  judges  of 
its  weight.  No  testimony  upon  the  question  of  value  was 
introduced  by  plaintiff  in  error,  except  in  a  general  way, 
showing  his  condition,  failure  to  perform  service,  etc.,  while 
the  proof  of  some  value  introduced  on  the  part  of  defend- 
ant in  error  was  abundant.  Some  testimony  was  admitted 
as  to  the  value  of  such  property  in  the  market  in  Missouri, 
and  to  which  objection  is  made ;  but  if  there  was  error  in 
.admitting  it,  it  was  clearly  without  prejudice  under  the  is- 
sues. In  this  connection  it  must  not  be  forgotten  that  the 
only  issue  of  value  presented  by  plaintiff  in  error  was  as 
to  the  worthlessness  of  the  property  at  the  time  of  the  in- 
surance, as  tending  to  prove  fraud  on  the  part  of  defendant 
in  error  in  procuring  the  policy.  As  fraud  is  never  pre- 
sumed, but  must  be  proved  by  the  party  alleging  it,  we 
think  there  was  sufficient  proof  of  value  to  sustain  the  ver- 
dict. 

The  policy  contains  the  following  condition :  '^  No  animal 
shall  be  insured  for  more  than  three-fourths  of  its  actual 
value ;  whenever,  in  case  of  loss,  it  shall  be  found  upon  in- 
vestigation that  the  animal  was  insured  for  more  than  that, 
the  company  will  pay  the  insured  only  three-fourths  of 
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snch  actual  value,  and  no  more,  if  such  loss  be  found  cor- 
rect and  just;  the  actual  value  to  be  determined  by  three 
disinterested  persons,  unless  agreed  upon  between  the  in- 
sured and  the  company," 

It  is  insisted  that  this  condition  is  binding  upon  the  par- 
ties to  the  policy,  and  the  court  erred  in  admitting  any  evi- 
dence as  to  value  until  it  was  shown  that  the  company  had 
refused  to  permit  the  value  to  be  fixed  and  determined  by 
arbitration,  or  had  in  some  manner  waived  the  condition. 

The  fifth  clause  of  the  policy  provides  that  "when  all 
necessary  documents  have  been  received  the  company  will 
cause  losses  to  be  properly  investigated,  and  if  the  same 
shall  prove  correctand  just,  will  settle  them  within  forty- 
five  days  after  the  establishment  of  such  proof 

The  '*  investigation ''  provided  for  in  this  fifth  clause  is, 
without  doubt,  the  one  referred  to  in  the  fourteenth.  There 
is  no  suggestion  anywhere  in  the  pleadings  or  proof  that 
plaintiff  in  error  ever  sought  to  avail  itself  of  the  benefits 
of  the  provisions  of  the  policy  now  invoked,  but,  upon  the 
contrary,  it  refused  absolutely  to  pay  anything,  declaring 
that  as  to  it  the  policy  was  void.  Had  it  been  ascertained 
that  the  property  was  insured  for  more  than  three-fourths 
of  its  actual  value,  and  had  plaintiff  in  error  so  notified 
defendant  in  error,  and  had  it  acknowledged  its  obligation 
to  pay  the  correct  amount,  then  it  might  have  insisted  on 
an  arbitration  of  that  question.  Having  refused  to  pay 
without  claiming  anything  under  the  article  in  question,  it 
has  waived  any  right  to  insist  upon  it  in  bar  of  the  action. 
May  on  Insurance,  sec.  492.  RobiTison  v.  Oeorges  Ins.  Co., 
17  Me.,  131.  Ooldstone  v.  Osborn,  2  C.  &  P.,  550.  KUl 
V.  Hollisterj  1  Wilson,  129.  Thompson  v.  Chamocky  8  T. 
R.,  139.     Sired  v.  Bigby,  6  Ves.,  816: 

Objection  is  made  to  the  fourth  instruction  given  to  the 
jury.  It  is  as  follows :  "  The  defendant  in  its  answer  al- 
leles and  claims  that  it  is  not  liable  on  said  policy  for  the 
reason,  as  alleged,  that  the  defendant  was  induced  to  assure 
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said  animal  by  the  false  and  fraudulent  irepresentations  of 
plaintiff  as  to  the  age,  value,  soundness,  and  health  of  the 
animal  at  the  time  of  the  issuance  of  the  policy.  This  i» 
denied  by  the  plaintiff  in  his  reply.  Defendant  further 
alleges  that  said  ass  died  from  disease  contracted  prior  to 
the  insurance,  from  old  age  and  exposure^  $md  that  the  ani«- 
mal  was  old  and  worthless  at  the  time  of  the  taking  effect 
of  the  policy.  These  allegations  are  also  denied  by  the 
plaintiff  in  his  reply,  and  these  are  the  issues  for  you  to  de- 
termine.'' 

It  is  said  that  '^  this  instruction  is  misleading  in  that  it 
entirely  ignores  the  question  of  the  value  of  .the  property 
insured."  From  a  careful  examination,  of  the  answer  we 
think  the  instruction  was  correct.  As  we  have  seen,  there 
are  but  two  lines  of  affirmative  defense  presented  by  the  an- 
swer. One,  the  invalidity  of  the  policy  by  reason  of  the 
false  representations  and  fraud  practised  by  defendant  in 
error  in  procuring  the  execution  of  the  policy ;  the«  other, 
negligence  in  caring  for  the  property  after  insurance.  The 
question  presented  for  trial  was  the  liability  of  plaintiff  in 
error  on  the  policy  for  any  sum  whatever. 

The  objection  to  instruction  number  six  is  disposed  of  by 
the  foregoing,  and  no  further  notice  of  it  is  necessary. 

The  next  and  last  contention  is  that  ^*  the  verdict  is  not 
sustained  by  sufficient  evidence,  and  is  contrary  to  law." 

The  testimony  was  maiqly  confined  to  the  issues  made 
by  the  pleadings.  There  was  sufficient  to  warrant  the  jniy 
in  finding  that  at  the  time  of  the  insurance  the  agent  of 
plaintiff  in  error  was  at  the  house  of  defendant  in  error; 
that  he  exanained  the  animal ;  that  it  was  a  very  large  one^ 
in  good  condition,  excepting  a  healing  sore  on  one  of  its 
fore  legs,  which  was  afterwards  cured ;  and  th^t  the  animal 
was  about  six  years  old ;  that  it  was  worth,  oolore  than  the 
sum  named  in  the  application  for  the  policy ;  that  it. wad 
reasonably  well  eared  for,  and  died  from  disease  through 
no  fiiultor  n^ligence  of  defendant  in  errpr.    There  being 
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safficient  proof  to  sustain  a  finding  of  these  tacts  it  cannot 
be  molested. 

The  judgment  of  the  district  court  is  therefore  affirmed- 

Judgment  affirmed. 

The  other  judges  concur. 


J.  A.  Grimison,  plaintiff  in  error,  v.  H.  C.  Rus- 
sell, DEFENDANT  IN  ERROR. 

Promissory  Note:  conditions:  action.  Where  an  instrument 
in  the  form  of  a  promissory  note  is  only  to  be  payable  upon 
condition  that  another  certain  promissory  note  therein  named 
is  paid  by  one  of  the  parties  named,  the  person  so  named,  upon 
payment  of  such  promissory  note,  may  bring  an  action  to  re- 
cover the  sum  due  against  the  persons  signing  such  instru- 
ment. 

Error  to  the  district  court  for  Colfax  county.     Tried 
below  before  Post,  J. 

C  J.  Phelp8y  for  plaintiff  in  error. 

M.  B.  HoxiCj  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  plaintiff  in  his  amended  petition  alleges  that  on 
the  13th  of  August,  1876,  one  W.  Wright,  desiring  to 
borrow  one  hundred  dollars  of  Wells  &  Nieman,  said 
Wright  being  insolvent,  induced  one  George  H.  Wells  to 
sign  a  note  as  surety  for  said  Wright,  payable  to  said 
Wells  &  Nieman,  by  reason  of  which  the  said  W^right 
could  and  did  obtain  the  said  sum  of  one  hundred  and 
three  and  -^^  dollars;  that  said  money  was  obtained 
alone  by  the  credit  and  financial  standing  of  said  George 
22 
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H.  Wells.  And  as  an  inducement  to  the  ^id  George  H. 
Wells  to  sign  the  note  with  the  said  Wright,  the  said  de- 
fendant and  said  Wright  executed  and  delivered  to  said 
Wells  their  promissory  note  or  promise  in  writing  in 
words  and  figures  as  follows : 

**  I103.10,  Schuyler,  Neb.,  Aug.  13th,  1877. 

*^  Ninety  days  after  date,  we,  or  either  of  us,  promise  to 
pay  to  George  H.  Wells,  or  order,  one  hundred  three 
and  -^^  dollars,  for  value  received,  n^otiable  and 
payable  without  defalcation  or  discount,  at  the  banking 
house  of  Sumner  &  Cq.^  Schuyler,  Nebraska,  with  inter- 
est at  the  rate  of  12  per  cent  per  annum  from  maturity 
until  paid.  In  case  the  note  is  not  paid  at  maturity,  and 
tm  action  is  commenced  thereon,  we  agree  to  pay  reason- 
able attorney's  fees,  the  same  to  be  allowed  by  the  court, 
and  included  in  the  judgment  The  conditions  of  this 
note  are  set  out  in  Aill  upon  the  back  of  this  note« 
^'Signed,  W.  Wright, 

"  J.  A.  Grimisok. 

''This  note  is  to  be  binding  upon  the  signers  only  on  the 
following  condition:  That  a  certain  note  for  (103.10, 
one  hundred  three  ^^  dollars,  signed  by  W.  Wright 
and  G.  H.  Wells,  and  made  payable  to  Wells  &  Nieman, 
of  Schuyler,  be  not  paid. 

"W.Wright, 
"  G.  H.  Wkli^, 
"J.  A.  Grimison." 

Plaintiff  further  avers  that  it  was  solely  in  considera- 
tion of  the  foregoing  promise  by  the  defendant,  he  and  the 
said  Wells  being  on  terms  of  great  friendship,  that  said 
Wells  was  induced  to  and  did  sign  the  said  note  to  Wells 
&  Nieman  as  security  for  said  Wright. 

That  the  said  firm  of  Wells  k  Nieman  is  composed  of 
N.  W.  Wells  and  Henry  W.  Nieman,  and  that  neither  of 
them  is  related  to  said  George  H.  Wells. 
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That  the  said  Wright  made  default  io  the  payment  of 
said  note  to  Wells  k  Nieman,  and  the  said  George  H. 
Wells  was  required  to  and  did  pay  the  full  amount  of 
said  note,  principal  and  interest,  whereby  the  said  defend- 
ant became  indebted  to  the  said  George  H.  Wells  upon 
and  according  to  the  terms  of  the  said  promissory  note  or 
promise  in  writing  set  forth  above. 

That  afterwards,  to-wit,  on  or  about  the day 

of. 187...,  for  a  valuable   consideration  the 

said  George  H.  Wells  assigned  the  said  promissory  note  or 
written  promise  to  this  plaintiff,  in  words  as  follows : 

*'  Pay  H.  C.  Russell  without  recourse. 

"G.  H.WELM.'' 

That  said  note  is  still  the  property  of  this  plaintiff. 
That  the  defendant  has  not  paid  the  same  nor  any  part 
thereof,  though  often  requested  to  do  so.  And  he  still  re- 
fuses to  pay  the  same. 

That  there  is  due  the  plaintiff  thereon,  the  assignee  of 
Greorge H.Wells  as  aforesaid,  from  the  defendant,  the  sum 
of  one  hundred  three  and  -^^  dollars,  and  interest 
thereon  from  the  14th  day  of  November,  1877,  at  the 
rate  of  12  per  cent  per  annum,  and  an  attorney's  fee  of  10 
per  cent  of  the  amount  found  due. 

Wherefore  plaintiff  prays  judgment  against  said  defends 
ant  for  the  sum  of  one  hundred  three  and  ^^  dollars, 
with  interest  thereon  from  November  14,  1877,  at  the 
rate  of  12  per  cent  per  annum,  also  an  attorney's  fee  of 
10  per  cent  of  the  amount  found  due,  together  with  the 
costs  of  this  suit. 

The  defendant  below  demurred  to  the  petition,  and  the 
demurrer  being  overruled  filed  an  answer  wherein  he 
alleges : 

First.  That  he  signed  the  instrument  sued  on  in  this 
action  solely  and  only  upon  the  request  and  for  the  accom- 
modation of  the  said  W.  Wright,  and  that  he  received  no 
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coDsideration  whatever  for  signing  said  instrument,  which 
facts  were  well  known  to  the  said  George  H.  Wells  at  the 
time  of  the  execution  and  delivery  of  the  paper  writing 
upon  which  this  action  is  founded. 

Second.  That  the  written  agreement  de8cril)ed  in  the 
plaintiff's  petition  herein  was  executed  and  delivered  by 
the  defendant  to  the  said  W.  Wright  at  a  time  subsequent 
to  the  time  of  the  execution  and  delivery  by  said  George 
H.  Wells  to  said  W.  Wright  of  the  note  described  in  the 
condition  written  on  the  back  of  the  said  instrument 
described  in  plaintiff's  petition. 

Third.  That  said  George  H.  Wells  was  never  at  any 
time  asked  or  requested  by  the  defendant  to  sign  the  said 
note  mentioned  in  said  condition,  nor  to  give  to  the  said 
W.  Wright  any  credit  or  accommodation  whatever.  That 
the  defendant  never  at  any  time  promised  to  the  said 
George  H.Wells  that  he  would  sign  said  instrument  or  any 
other  writing  whatever  for  the  accommodation  or  benefit 
of  the  said  W.  Wright,  nor  that  he  would  indemnify  him 
in  any  way  for  any  loss  which  he,  said  Greorge  H.  Wells 
might  sustain  by  reason  of  a  failure  on  the  part  of  said 
W.  Wright  to  pay  the  said  note  mentioned  in  said  condi- 
tion to  baid  Wells  &  Nieraan,  or  any  part  of  it.  That 
neither  prior  to  the  time  when  said  George  H.  Wells, 
signed  said  note  payable  to  the  order  of  Wells  &  Nieman, 
nor  ever  at  any  time  since,  has  the  defendant  promised  to 
the  said  George  H.  Wells  that  he,  the  defendant,  would  in 
any  manner  indemnify  him,  the  said  George  H.  Wells,  for 
the  payment  of  any  sum  of  money  which  he,  the  said 
George  H.  Wells,  might  be  required  to  pay  or  did  pay  on 
said  note  described  in  said  condition. 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff  below  (defendant  in  error).  The 
testimony  shows  that  the  G.  H.  Wells  mentioned  in  the 
proceedings  is  not  a  member  of  the  firm  of  Wells  & 
Nieman.     The  only  question  for  determination  is,  did  the 


JULY  TERM,  1886.  341 

Lammen  ▼.  Comstock. 

execation  of  the  note  or  instrumeDt  sued  on  create  a  liabil- 
ity on  the  part  of  the  plaintiff  in  error  to  pay  G.  H. 
Wells  when  he  was  required  to  pay  the  note  of  Wright 
to  Wells  &  Neiman?  We  think  it  does.  The  proof 
clearly  shows  that  G.  H.  Wells  was  required  to  pay  such 
note  and  thereby  bec'^ame  entitled  to  recover  on  the  obliga- 
tion in  question.  It  will  be  conceded  that  a  surety  is 
bound  only  by  the  strict  terms  of  his  contract,  but  apply- 
ing that  rule  and  he  is  clearly  liable  in  this  case.  There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

•  Judgment  affirmed. 

The  other  judges  concur. 


21 

841 
84 

«ran 
SIS 

,89 

"an 

772 

John  Lammers,  plaintiff  in  error,  v.  John  Com- 
siocK,  impleaded,  etc.,  defendant  in  error. 

20    341] 

1.    Taxes:    balk:    bvdbmptiok.    The  failure  of  a  tax  parchaadr  ,"  V? 

to  give  notioe  to  the  owner  or  oocapant  of  the  real  estate  to  re-  |  ft?  68& 

deem,  at  least  three  months  beibre  the  time  of  redemption  ex-  20  8tt| 

pires,  although  fatal  to  the  obtaining  of  a  tax  deed,  is  not  indis-  ^ 
pensible  to  enable  the  holder  of  the  tax  certificate  to  bring  an 
action  to  foreclose  the  tax  lien. 


%    :    :    COSTS.    The  failure  to  serve  such  notioe  may 

require  the  plaintiff  to  pay  the  costs  where  the  owner  or  occu- 
pant comes  forward  and  tenders  the  amount  due  at  the  time  suit 
is  brought. 

Error  to  the  district  court  for  Cedar  county.     Tried 
below  before  Crawford,  J. 

W.  E.  Gantt  and  Gamble  Bros.,  for  plaintiff  in  error. 

BameB  Bro8,y  for  defendant  in  error. 
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Maxwell,  Ch.  J. 

In  September,  1885,  the  plaintiff  filed  a  petition  in  the 
district  court  of  Cedar  county  wherein  he  alleges: 

1st.  That  the  land  described  above  aa  defendant  was 
for  the  year  1871,  and  for  the  succeeding  years  hereinafter 
mentioned,  assessed  and  taxed  as  unknown,  and  that  said 
land  is  situated  in  Cedar  county,  Nebraska. 

2d.  That  on  the  13th  day  of  January,  1883,  the  amount 
of  taxes  due  on  said  land  was  the  sum  of  $3,417.65  with- 
out interest,  and  that  on  said  date  the  said  plaintiff  pur- 
chased said  lands  from  the  county  treasurer  of  Cedar  county^ 
Nebraska,  paying  therefor  the  sum  of  (683.52,  that  being 
twenty  per  cent  of  the  amount  of  taxes  levied  against  said 
lands  for  the  years  1871,  1872,  1873,  1874,  1875,  1876, 
1877,  1878,  1879,  1880,  and  1881,  and  a  further  sum  of 
(34.18,  being  the  fees  allowed  the  said  treasurer  for  making 
said  sale,  and  the  sum  of  50  cents  paid  said  treasurer  for 
making  the  certificate  of  said  tax  sale,  and  making  a  total 
of  (718.20  paid  by  plaintiff  at  said  date  and  included  in 
said  certificate. 

8d.  Plaintiff  states  that  said  purchase  of  said  lands  was 
made  from  said  treasurer  at  private  tax  sale^  the  said  lands 
having  been  offered  at  public  tax  sale  for  each  of  said  men- 
tioned years  by  the  said  county  treasurer  of  Cedar  oounty, 
Nebraska,  at  the  time  and  place  required  by  law,  and  not 
sold  for  want  of  bidders;  that  said  purchase  was  made  by 
the  plaintiff  after  the  county  treasurer  had  made  return 
and  filed  in  the  office  of  the  county  clerk  a  return  of  his 
public  tax  sales  of  lands  in  and  for  Cedar  county  for  each 
of  said  mentioned  years,  as  the  same  appeared  by  his  sale 
book  for  lands  of  said  years. 

4th.  Plaintiff  states  that  the  said  sale  of  said  lands  was 
made  by  the  county  treasurer  of  Cedar .  county  for  the  20 
per  cent  of  the  amount  of  taxes  due  on  said  lands  at  the 
time  of  the  sale  of  the  same  to  this  plaintiff  by  virtue  of 
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an  order  of  the  oouDty  commissioners  of  the  county  of 
CSedar,  which  said  order  was  made  after  said  lands  had 
been  offered  as  aforesaid  at  public  sale  for  each  of  said  years^ 
and  by  which  order  the  board  of  county  commissioners 
fixed  as  a  minimum  price  on  said  lands  the  sum  of  twenty 
per  cent  of  the  amount  of  taxes  due^  and  which  were  so 
fixed  by  said  board,  amounted  to  (683.62,  and  said  board 
by  said  order  authorized  the  treaserer  to  sell  said  lands  for 
said  twenty  per  cent  of  the  amount  of  taxes  due,  and  said 
treasurer  by  virtue  of  said  order  sold  said  lands  to  this 
plaintiff. 

5th.  Plaintiff  states  that  as  the  purchaser  of  said  lands 
as  aforesaid  he  has  paid  other  taxes  thereon  as  follows: 
On  February  26th,  1883,  all  of  the  taxes  due  for  the  year 
1882,  amounting  to  the  sum  of  (347.32.  On  February 
26th,  1884,  all  of  the  taxes  due  for  1883,  amounting  to 
the  sum  of  (54.05.  On  December  31st,  1884,  all  of  the 
taxes  due  for  1884,  amounting  to  the  sum  of  (79.'47. 

Plaintiff  states  that  the  total  amount  of  taxes  paid  by  him 
on  said  lands,  including  treasurer's  fees  on  sale  and  cost 
of  certificate  of  tax  sale,  amounts  to  the  sum  of  (1,199.04. 

6th.  Plaintiff  states  that  his  title  to  said  lands,  by  rea- 
son of  his  purchase  and  payment  of  taxes  aforesaid,  has 
failed,  and  the  plaintiff  waives  all  claim  of  title  to  said  land 
by  virtue  of  said  tax  certificate  except  to  and  for  a  lien  of 
the  taxes  paid  as  aforesaid  on  said  lands,  and  that  no  part 
of  the  same  has  been  paid  except  on  lots  1  to  10  inclusive^ 
in  block  43,  redeemed  on  the  17th  day  of  March,  1888^ 
and  amounting  to  the  sum  of  (3.30;  also  lots  45,  46,  47, 
and  48,  in  block  138,  and  lots  17  and  18  in  block  142,  re- 
deemed June  12th,  1883,  amounting  to  the  sum  of  (5.45, 
that  there  is  now  due  and  payable  to  plaintiff  the  sum  of 
(1,190.29,  with  interest  on  (709.45  from  the  13th  day  of 
January,  1883,  at  the  rate  of  20  per  cent  per  annum;  on 
$347.32  from  the  25th  day  of  February,  1833,  at  the  rate 
of  20  per  cent  per  annum ;  on  (54.05  from  the  26th  day 
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of  February,  1884,  at  the  rate  of  20  per  cent  per  annum 
and  on  $79.47  from  the  31st  day  of  December,  1884,  at  the 
rate  of  20  per  cent  per  annum. 

7th.  Plaintiff  states  that  no  proceedings  have  been  had 
or  commenced  at  law  for  the  payment  of  said  sums  of  money, 
nor  any  part  thereof  been  paid  except  as  stated  in  paragraph 
6th  of  this  petition.  Wherefore  plaintiff  prays  judgment 
that  said  sums  of  money  may  be  declared  a  lien  on  said 
lands,  the  defendant  above  described,  and  that  said  lands 
defendant  herein  may  be  decreed  to  be  sold  to  satisfy  the 
several  tiums  of  money  paid  as  taxes  thereon,  with  interest 
at  the  rate  of  twenty  per  cent  per  annum,  on  $709.45  from 
the  18th  day  of  January,  1888;  on  |347.32  at  the  rate  of 
20  per  cent  per  annum  from  the  25th  day  of  February, 
1883;  on  $54.05  at  the  rate  of  20  percent  per  annum  from 
the  26th  day  of  February,  1884;  and  on  $79.47  at  the  rate 
of  20  i>er  cent  per  annum  from  the  31st  day  of  December, 
1884;  a  reasonable  attorney's  fee  and  costs  of  suit;  and  for 
such  other  and  further  relief  as  justice  and  equity  may  re- 
•quire. 

That  thereafter,  on  the  24th  day  of  February,  one  John 
Comstock  made  application  to  the  court  to  be  substituted 
ss  defendant  in  the  place  of  said  land  in  said  action,  and  an 
order  was  entered  making  him  a  defendant.  He  thereupon 
filed  a  demurrer  to  the  petition  upon  the  ground  that  the 
facts  stated  therein  were  not  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained  and  the  action  dis- 
missed. 

The  principal  ground  upon  which  it  is  claimed  that  the 
petition  fails  to  state  a  cause  of  action  is  the  want  of  an 
allegation  that  the  purchaser  served  a  written  or  printed 
^^  notice  of. such  purchase  on  every  person  in  actual  posses- 
sion or  occupancy  of  such  land  or  lot,  and  alpo  the  person 
in  whose  name  the  same  was  taxed  or  specially  assessed,  if 
upon  diligent  inquiry  he  can  be  found  in  the  county,  at 
least  three  months  before  the  expiration  of  the  time  of  re- 
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demption  on  such  sale/'  eta  Sach  a  notice  is  required  in 
all  cases  where  it  is  sought  to  obtain  a  tax  deed.  Hendrix 
V.  Boggs^  16  Neb.,  469.  Zahradnicek  v.  Belby,  15  Neb., 
679.  Young  v.Brandty  15  Neb.,  601.  Seaman  v.  Thomp- 
son, 16  Neb.,  546.     Bryant  v.  EdaJbroohy  16  Neb.,  217. 

In  the  last  case  it  is  said,  in  the  6th  point  in  the  sylla- 
bus, that ''  under  the  provisions  of  section  3,  article  9,  of 
the  constitution,  it  is  not  necessary  to  serve  a  notice  on  the 
defendant  before  bringing  a  suit  to  enforce  a  tax  lien.'' 
The  object  of  giving  the  notice  is  simply  to  enable  the 
land-owner  or  occupant  to  pay  the  taxes  due  upon  the 
land  without  additional  expense.  In  order  to  obtain  a 
tax  deed,  which  depends  for  its  validity  upon  a  strict  com- 
pliance with  the  requirements  of  the  statute,  such  notice, 
given  substantially  in  the  manner  provided,  is  essential. 
When,  however,  the  purchaser  does  not  ask  for  a  tax  deed, 
but  comes  into  a  court  of  equity  to  enforce  his  lien  upon 
the  land,  the  court  will  look  at  the  purpose  of  the  statute 
and  the  intention  of  the  l^islature  in  passing  it,  and  so 
construe  the  act  as  to  carry  such  purpose  and  intent  into 
efiect 

This  principle  is  clearly  stated  in  Otoe  County  v.  Maih' 
emsy  18  Neb.,  466,  where  it  was  held  that  in  an  action  in 
equity  to  foreclose  a  tax  lien,  '^  the  court  will  look  to  the 
statute,  and  not  to  the  assessment,  as  the  foundation  of 
such  lien,  and  will  regard  no  defense  or  objection  which 
goes  only  to  the  manner  of  assessing  or  levying  such  taxes, 
or  advertising  or  conducting  the  sale,"  etc.  That  is,  that 
where  a  tax  is  a  valid  chai^  upon  land,  the  court  will 
carry  out  the  intention  of  the  l^islature  in  declaring  taxes 
upon  real  estate  a  perpetual  lien,  and  providing  a  mode  of 
foreclosing  the  same,  to  make  the  lien  available.  Thus, 
in  case  of  a  mortgage,  the  court  will  look  at  the  real  con- 
tract, which  is  a  pledge  of  the  estate  for  a  debt,  and  treats 
the  time  mentioned  in  the  mortgage  as  only  a  formal  part 
of  it,  and  determines  the  rights  of  the  parties  accordingly. 
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This  ifi  upon  the  ground  that  the  general  intention  shall 
override  the  words  of  the  particular  stipulation.  Hipwell 
V.  Knight,  1  Younge  &  Collyer,  415.  So  in  the  ordinary 
purchase  of  real  estate,  the  fixing  of  a  particular  day  for 
payment  is  merely  formal,  and  as  the  court  considers  that 
the  purpose  of  the  parties  was  a  sale  of  the  real  estate,  the 
contract  may  be  enforced  in  a  reasonable  time  after  the 
day  fixed.  There  are  cases  where  time  is  of  the  essence  of 
the  contract,  as  where  property  will  damage  in  value  by 
the  efiSuxion  of  time.  The  real,  proposition  which  the  stat- 
ute makes  to  every  one  desiring  to  purchase  real  estate  at 
tax  sale  is,  that  in  case  the  title  fails,  or  no  title  is  obtained, 
then  the  purchaser  shall  receive  his  purchase  money  back^ 
with  interest;  and  further,  that  if  the  lands  were  not  tax- 
able, the  county  shall  refund  the  purchase  money,  interest, 
and  costs  to  him  or  his  assignee.  This  does  not  depend  on 
the  question  of  notice.  The  statute,  by  fixing  five  yeara 
as  a  limitation  of  the  time  in  which  an  action  to  foreclose 
a  tax  lien  could  be  brought,  by  implication  repeals  the 
condition  that  notice  to  redeem  shall  be  given  at  least  three 
months  before  the  time  of  redemption  expires,  in  order  to 
bring  an  action  to  foreclose  the  lien.  At  the  most,  the 
want  of  such  notice,  where  the  land-owner  ofiers  to  pay  the 
amount  due,  can  only  affect  the  question  of  costs.  In  our 
view,  the  failure  to  give  the  notice  required  by  sec.  131  of 
the  i*evenue  law  is  not  fatal  to  an  action  to  foreclose  the 
lien  for  taxes.  The  other  questions  involved  can  more 
pro|)erly  be  raised  by  answer  when  the  actual  facts  in  the 
case  can  be  determined.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  for  further  pro* 


Eeversed  and  remanded. 
The  other  judges  concur. 
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Geoboe  M.  O'Brien  et  al.,  plaintifeb  in  errob^  v. 
William  Gaslin,  defendant  in  error. 

1.  Jurisdiction :     confibmatiok  of  salb.    Where  a  oonrt  of 

general  jurisdiction  haa  rendered  judgment  in  a  case  under 
which  the  real  estate  of  one  of  the  defendants  has  heen  levied 
upon  and  sold,  and  the  sale  confirmed  and  a  deed  made  to  the 
purchaser,  the  court  will  not,  upon  slight  evidence,  after  a  great 
lapse  of  time,  hold  that  it  was  without  jurisdiction. 

2.  Judicial  Sale:     amekdmiwt  of  officeb's  betubk.    The  j  ^  347! 

court,  in  furtherance  of  justice,  may,  after  a  sale  of  real  estate  ^  ^^l 
upon  execution,  and  a  return  of  the  officer,  permit  the  officer  to 
amend  the  return  to  oonfohn  to  the  facts;  and  when  it  is  clear 
that  the  amendment  should  he  made,  the  lapse  of  eight  or  nine 
years  will  not  bar  the  right;  hut  in  such  case  care  must  be  ex- 
ercised by  the  court  to  prevent  an  abuse  of  power.^ 

3.    .     In  this  state  the  confirmation  of  the  sale  cures  all  irreg- 
ularities in  the  proceedings. 

4.  Trusts.    Lands  oonveyed  by  a  warranty  deed  are  not  subject  to 

a  secret  trust  in  favor  of  the  grantor;  and  particularly  is  this 
true  where  the  lands  are  afterwards  sold  at  judicial  sale  as  the 
property  of  the  grantee,  and  oonveyed  to  an  innocent  purchaser. 

5.  Infancy.  A  minor  who  has  oonveyed  his  real  estate  must  dis- 

affirm his  deed  within  a  reasonable  time  after  he  comes  of  age 
or  be  barred  of  the  right. 

6.  Limitation  of  Actions.  The  act  of  1869,  which  reduced  the 

period  of  limitation  in  which  an  action  to  recover  real  estate 
could  be  brought  from  twenty-one  years  to  ten  years,  and  gave 
a  reasonable  time  in  which  to  bring  actions  before  it  took  effect, 
applies  to  causes  of  action  existing  before  the  passage  of  the 
statute. 

7.  Deeds :    evidencb.    A  deed  of  real  estate,  executed  in  another 

state  before  an  officer  having  no  seal,  to  be  admissible  in  evidence 
must  be  certified  in  the  manner  provided  in  the  statute. 

Error  to  the  district  court  for  Douglas  County.    Tried 
below  before  Neville,  J. 

George   M.    (yBrierij  Moses  P.   (yBrien,  and  E.  M. 
Bartlettj  for  plaintiff  in  error. 
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Hovard  B.  Smithy  A.  C,  WakeUy^  and  Oeorge  B.  Lake 
for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  of  ejectment  brought  by  Gaslin  against 
the  plaintiffs  in  error  to  recover  the  possession  of  lots  8,  9, 
and  12  in  Griffin  &  Smith's  Addition  to  the  city  of  Omaha. 
The  defendants  below  (plaintiffs  in  error)  in  their  answer 
•deny  that  Gaslin  has  any  riglit  or  title  to  said  real  estate ; 
all^e  that  the  land  was  conveyed  by  Jane  A.  North, 
on  the  21  st  of  September,  1857,  to  August  Graeter,  in 
trust  for  her  minor  son,  James  E.  North,  and  plead  the 
statute  of  limitations.  On  the  trial  of  the  cause  a  verdict 
was  rendered  in  &vor  of  Gaslin  upon  which  judgment  was 
rendered.  The  cause  is  now  brought  into  this  court  by 
petition  in  error,  there  being  68  assignments  of  error. 
Many  of  these  errors  are  unimportanti  and  only  such  afl 
are  deemed  material  will  be  noticed. 

The  testimony  shows  that  the  land  in  controversey  was 
entered  in  July,  1867,  by  Jane  A.  North,  and  that  she  re- 
<!eived  a  patent  therefore  in  1860 ;  that  in  September,  1867, 
she  conveyed  the  land  in  question  by  warranty  deed  to 
Augustus  Graeter,  jr. ;  that  in  October  following  Augustus 
Graeter,  jr.,  by  warranty  deed  conveyed  an  undivided  half 
of  said  land  to  James  E.  North ;  that  on  the  same  day  Au- 
gustus Graeter,  jr.,  conveyed  an  undivided  half  of  said  land 
to  Augustus  Graeter,  sr. ;  that  on  January  9,  1868,  James 
E.  North  conveyed  by  warranty  deed  an  undivided  half  of 
said  land  to  Augustus  Graeter,  jr. 

The  following  is  an  abstract  from  the  records  of  the  con- 
veyances affecting  said  real  estate : 
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Objections  were  made  to  the  introduction  of  &  copy  of  the 
deed  from  Augustus  Graeter,  sr.,  to  Augustus  Graeter,  jr., 
which  will  be  noticed  hereafter. 

Iq  1859,  Woods,  Christie  &  Co.  brought  an  action  in  the 
district  court  of  Douglas  County  against  William  J.  Baugh, 
A.  B.  Dawkins,  and  A.  F.  Graeter,  and  afterwards  recov- 
ered judgment  in  said  action,  under  which  the  land  in  ques- 
tion was  sold  as  the  property  of  A.  F.  Graeter.  This  sale 
was  afterwards  confirmed  and  a  deed  made  to  the  pur- 
chaser. It  is  eariiestly  urged  that  the  court  had  no  juris- 
diction in  the  premises,  and  that  the  entire  proceedings  are 
void.  Without  at  this  time,  more  than  twenty-five  years 
after  the  judgment  was  rendered,  reviewing  the  proceedings 
step  by  step  as  though  the  case  was  now  before  us  on  error, 
we  will  say  that  the  testimony  fully  establishes  the  fact 
that  the  court  had  jurisdiction  in  that  case,  and  that  its 
judgment  is  final  and  conclusive.  It  seems  that  afterwards, 
in  the  year  1869,  an  application  was  made  to  have  the 
sheriff  amend  his  return  to  conform  to  the  facts,  and  leave 
was  granted  and  the  return  amended.  This  power  to 
permit  amendments  to  conform  to  the  facts  is  inherent  in 
courts  of  record,  and  while  care  should  be  exercised  to  see 
that  it  is  not  abused,  a  denial  of  the  right  in  many  cases 
would  work  great  injustice.  The  amendment  therefore  was 
a  proper  exercise  of  the  power  of  the  court 

It  is  claimed,  however,  that  the  judgment  at  this  time 
was  dormant.  But  that  question  does  not  enter  into  the 
case.  The  land  had  been  sold  to  satisfy  the  judgment, 
and  the  amendment  sought  was  to  correct  the  return  ac- 
cording to  the  facts — ^to  make  it  state  exactly  what  had 
been  done  in  the  case.  Whether  the  judgment  was  dor- 
mant or  not  could  not  affect  proceedings  which  had  taken 
place  under  it  while  it  was  in  full  force,  and  a  confirma- 
tion of  the  sale  cures  all  irregularities  in  the  proceedings. 

The  question  here  involved  was  before  this  court  in  Day 
V.  Thompson,  11  Neb.,  123,  and  the  sale  of  the  real  estate 
under  the  order  of  the  court  sustained. 
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Bat  it  is  claimed  that  even  if  the  sale  was  valid,  still  as 
the  land  was  conveyed  to  Graeter  in  trust  for  Nprth,  that 
no  title  passed  by  the  sale.  It  will  be  observed  that  the 
deed  from  Jane  A.  North  to  Augustas  Graeter  was  a  war- . 
ranty  deed  absolute  in  its  terms;  that  the  deed  from  Au- 
gust Graeter,  jr.,  to  North,  and  from  North  to  Augustus 
Oraeter,  jr.,  are  the  same.  In  such  case  it  is  well  settled 
in  this  court  that  an  express  trust  to  reconvey  to  the 
grantor  cannot  be  raised  by  a  parol  promise.  Hansen  v. 
Berihelsenj  19  Neb.,  433.  Courvoiser  v.  Bouvier^  3  Neb., 
65.  Secret  trusts  are  not  favored,  and  even  if  such  a  trust 
<x)uld  be  enforced  against  the  alleged  trustee,  a  bona  fide 
purchaser  of  the  premises  would  be  entitled  to  protection. 
We  hold  therefore  that  no  trust  was  created  in  favor  of 
James  E.  North  by  the  several  deeds  to  Augustus  Grae- 
ter, jr. 

Mr.  North,  at  the  time  he  executed  the  deed  to  Augustus 
Graeter,  jr.,  was  under  the  age  of  twenty-one  years,  he 
having  reached  his  majoi*ity  in  1859.  He  sought  to  dis- 
:affirm  said  deed  in  1872,  by  the  execution  of  a  deed,  of 
which  the  following  is  a  copy: 

^*  James E. North)      Know  all  men  by  these  presents, 
to  >That  whereas  on  the  ninth  day  of 

James  E.  North.  J  January,  a.d.  1858,  the  undersigned, 
James  E.  North,  was  seized  in  fee  of  the  undivided  one-half 
of  the  west  half  of  the  north-west  quarter  of  section 
twenty-eight,  town  fifteen,  range  thirteen,  east  sixth  prin- 
cipal meridian,  Nebraska,  excepting  about  seventeen  acres 
thereof  owned  by  O.  B.  Selden;  and  whereas,  on  said 
last-mentioned  day,  said  James  E.  North  made  a  warranty 
-deed  in  form  of  law  to,  and  at  the  solicitations,  of  one  Au 
gustus  Graeter,  jr.,  pretending  thereby  to  convey  to  said 
Graeter,  jr.,  the  said  interest  of  said  North ;  and  whereas, 
at  the  date  of  said  pretended  sale  and  conveyance,  the  said 
James  E.  North  was  a  minor,  and  under  the  age  of  twenty- 
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one  years,  which  said  fact  was  well  known  to  said  Graeter; 
and  whereas  said  pretended  sale  and  conveyance  was  so 
made  and  procured  by  and  from  said  James  E.  Korth 
while  he  was  a  minor,  by  said  Augustus  Graeter,  jr.;  and 
whereas,  said  James  E.  North,  when  he  did  arrive  at  ma- 
jority and  of  the  age  of  twenty-one  years  did,  and  ever 
since  has  disaffirmed  his  said  deed  to  said  Graeter,  jr.;  and 
whereas  said  interest  of  said  James  E.  North  has  been  and 
now  is  held  by  him  undivided  with  other  parties,  whose 
names  are  unknown  to  said  North,  whereby  said  North 
has  been  prevented  from  taking  active  possession  of  said 
land.  Now,  therefore,  I,  the  said  James  E.  North,  do 
hereby  disaffirm  and  annul  my  said  deed  by  this,  my  deed 
of  disaffirmance,  as  at  all  times  since  my  majority  have 
heretofore  done,  and  place  this,  my  deed  of  disaffirmance, 
upon  record  as  notice  to  all.     December  1st,  1871. 

"  In  presence  of    1  James  E.  Nobth. 

"  Chas.  Bbindley.  J  (Int.  Rev.,  50c.) 

"  The  State  of  Nebraska,  1  On  this  5th  day  of  April^ 
Platfe  County.  /  a.d.  1872,  before  me,  a  No- 
tary Public  in  and  for  said  county,  personally  came  the 
above-named  James  E.  North,  who  is  personally  known 
to  me  to  be  the  identical  person  whose  name  is  affixed  U> 
the  above  deed  of  his  disaffirmance,  and  he  acknowledged 
the  instrument  to  be  his  voluntary  act  and  deed. 

"  Witness' my  hand  and  notarial  seal  the  date  aforesaid* 

"  Chas.  A.  Speice,  Notary  Public 
"Eecorded  April  29th,  1872,  at  8 J  o'clock  a.m. 
"  Wm.  H.  Ijams,  County  Clerk." 

The  question  within  what  time  a  minor  who  has  con- 
veyed his  real  estate  must  disaffirm  his  deed  after  coming 
of  age  was  before  this  court  in  Ward  v.  Laverttfy  19  Neb., 
429,  and  it  was  held  that  such  disaffirmance  must  be 
within  a  reasonable  time  or  be  barred  of  the  right,  and 
that  three  vears  was  not  a  reasonable  time.     Goodnow  v. 
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Empire  Lumber  Co.y  31  Minn.,  468.  Green  v.  Wildin(/y 
59  Iowa,  679.  Jones  v.  Jones,  46  Id.,  466.  Wright  v. 
Qei'maUy  21  Id.,  585.  Jenkins  ».  Jenkins,  12  Id.,  195^ 
This  is  a  reasonable  rule.  The  minor,  on  coming  of  age^ 
can  then  determine  whether  the  conveyance  was  for  his 
benefit  or  not.  If,  in  his  opinion,  it  was  not,  the  law 
allows  him  to  disaffirm.  The  grantee,  however,  has  rights 
in  the  premises,  and  justice  requires  that  the  grantor  should 
use  reasonable  diligence  in  making  his  election.  The  dis- 
affirmance, therefore,  of  North  in  1872  was  not  within  a 
reasonable  time,  and  was  unavailing.  It  was  of  no  avail 
for  another  reason.  The  legislature  of  1869  passed  an  act 
reducing  the  time  in  which  an  action  for  the  recovery  of 
real  property  could  be  brought  from  twenty-one  years  ta 
ten  years,  and  fixed  a  reasonable  time  in  which  to  bring 
actions  before  the  act  took  effect.  This  act  was  held  to  be 
valid  in  Horbach  t?.  Miller,  4  Neb.,  31,  and  we  adhere  ta 
that  decision. 

The  plaintiffs  in  error,  however,  claim  that  they  have 
acquired  title  to  the  premises  by  adverse  possession.  It 
would  subserve  no  good  purpose  to  review  the  testimony 
upon  that  point;  it  clearly  establishes  the  fact  that  they 
have  not  acquired  title  by  adverse  possession. 

Objections  were  made  to  the  deed  from  Augustus 
Graeter,  sr.,  to  Augustus  Graeter,  jr.,  executed  in  Jan- 
uary, 1858,  for  an  undivided  half  of  the  land  in  ques- 
tion, for  the  reason  that  said  deed  was  executed  in  an- 
other state  and  acknowledged  before  a  purported  justice 
of  the  peace,  and  did  not  have  a  certificate  of  the 
proper  certifying  officer  of  the  county  where  the  acknowl- 
edgment was  taken  under  seal  of  his  office,  showing 
that  the  person  whose  name  is  subscribed  to  thp  cer- 
tificate of  jacknowledgment  was,  at  the  date  thereof,  fiuch 
officer  as  he  is  therein  represented  to  be ;  that  he  is  well 
acquainte<l  with  the  handwriting  of  such  officer,  and  be- 
lieves his  signature  to  be  genuine,  and  that  the  execution 
23' 
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and  acknowledgment  are  according  to  the  laws  of  the  state 
wherein  the  execution  took  place.  The  requirement  named 
ii}  the  objection  is  statutory.  The  legislature  has  declared 
the  manner  in  which  a  deed  executed  and  acknowledged 
in  another  state  before  an  officer  having  no  seal  shall  be 
authenticated.  This  is  a  matter  over  which  the  courts 
seem  to  have  but  little  discretion.  If  the  provision  is  too 
stringent  the  remedy  lies  with  the  legislature ;  but  to  en- 
title a  deed  to  be  received  in  evidence  it  must  be  certified 
in  the  mode  provided  in  the  statute.  Irmn  v.  Welch^  10 
Neb.,  479.     Heelanv.  Hoaglandy  10  Neb.,  511. 

The  plaintiff  below  introduced  testimony  tending  to 
show  that  the  deed  in  question  was  executed  according  to 
the  laws  of  the  state  of  Ohio,  the  state  where  the  deed  was 
acknowledged.  But  this  is  only  a  part  of  the  statutory 
requirement,  and  by  no  means  dispenses  with  the  proper  cer- 
tificate. It  is  argued,  however,  that  the  plaintiffs  in  error 
olaim  title  through  the  deed  in  question,  and  that  therefore 
tliey  are  not  in  a  position  to  dispute  the  validity  of  the 
deed.  This  under  certain  circumstances  is  true,  but  we 
do  not  understand  that  they  necessarily  base  their  title  on 
such  deed.  Gaslin  introduced  it  in  evidence  showing  his 
right  to  recover  in  the  case.  If,  as  held  in  Irwin  v.  Wdeh, 
the  record  of  a  deed  so  executed  without  such  certificate 
is  a  nullity  and  inadmissible  in  evidence  as  against  a  sub- 
sequent purchaser  of  the  land,  a  question  may  arise  as  to  what 
rights,  if  any,  the  plaintiff  below  acquired  by  such  deed. 
In  any  event  it  devolved  on  him  to  offer  a  deed  properly 
certified  as  a  part  of  his  claim  of  title,  and  until  he  did 
this  the  adverse  party  might  rely  upon  his  possession  alone 
as  a  defense.  The  court  therefore  erred  in  admitting  the 
deed  in  question. 

It  is  unnecessary  to  trace  the  various  conveyances  by 
which  Judge  Gaslin  acquired  title.  They  will  be  seen  by 
an  examination  of  the  abstract  heretofore  given.  He  is 
shown  to  have  a  clear  title  to  an  undivided  half  of  the 
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premises  in  question,  and  within  twenty  days  from  this 
date  he  may  elect  to  have  judgment  entered  in  this  court 
for  that  quantity.  In  case  of  his  failure  to  elect  within 
the  time  namedj  the  judgment  of  the  district  court  will 
be  reversed  and  the  cause  remanded  for  further  proceedings. 

Judgment  accordingly. 
The  other  judges  concur. 


Maby  E.  Wilcox,  plaintiff  in  error,  v.  Charles  H. 
Brown  et  al.,  defendants  in  error. 

Beplevin:  dismissal  of  action.  An  action  of  replevin  was 
commenced  before  a  jastice  of  the  peace  and  a  retam  made  by 
the  sheriff  showing  the  yalne  of  the  goods  to  be  $821.44.  The 
jastice  then  prepared  a  transcript  of  the  proceedings  for  the 
district  oonrt,  but  whether  it  was  filed  or  not  does  not  appear. 
Soon  afterwards  the  plaintiff  and  defendant  appeared  before 
the  justice  and  cansed  the  following  entry  to  be  made  on  his 
docket:  "  By  agreement  of  both  parties  this  snit  is  dismissed 
'and  the  sheriff  is  ordered  to  retnm  said  goods  to  the  defendant, 
from  whose  possession  they  were  taken."  HM^  That  inde- 
pendently of  the  question  of  the  jurisdiction  of  the  justice,  it 
was  a  valid  agreement  to  dismiss  the  action,  and  that  if  the 
property  was  in  possession  of  the  sheriff  it  was  his  duty  to  re- 
turn it  to  the  party  firom  whom  he  had  taken  it. 

Error  to  the  district  court  for  Harlan  county.     Tried 
below  before  Gaslin,  J. 

C.  C  Flansburg  and  John  DawaoUj  for  plaintiff  in  error. 

Case  &  McNeny,  for  defendants  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant  Brown,  as  sheriff  of  Harlan  county,  and  his 
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sureties,  to  recover  the  value  of  oertaiu  goods  which  it  is 
claimed  he  has  unlawfully  detained  from  the  plaintiff. 

The  defendants  in  their  answer  admit  the  election  of 
Brown  as  sheriff,  and  the  execution  of  his  bond  with  the 
sureties  above  named,  but  deny  that  on  the  20th  day  of 
August,  or  at  any  other  time,  the  plaintiff  became  the 
owner  of  the  stock  of  millinery  goods,  furniture,  and  fix- 
tures in  her  petition  mentioned,  and  deny  that  on  the  date 
aforesaid,  or  at  any  other  time,  she  went  into  possession  of 
the  same. 

"3d.  But  defendants  say  that  on  the  20th  day  of  August, 
1885,  one  Canna  Willis  made,  executed,  and  delivered  to 
the  plaintiff  herein  a  certain  bill  of  sale  whereby  she  made 
a;  pretended  transfer  of  the  said  stock  of  millinery  goods, 
furniture,  and  fixtures,  the  pretended  consideration  whereof 
was  the  sum  of  $650.  But  these  defendants  say,  in  truth 
and  in  fact,  there  was  no  consideration  for  said  pretended 
transfer;  that  the  same  was  made  wholly  without  consid- 
eration, and  with  intent  and  purpose,  both  on  the  part  of 
said  Canna  Willis  and  the  plaintiff  herein,  to  cheat,  defraud, 
hinder,  and  delay  the  firm  of  Lockwood,  Englehart  &  Co., 
then  creditors  of  the  said  Canna  Willis,  and  to  cheat,  de- 
fraud, hinder,  and  delay  others,  the  creditors  of  the  said 
Canna  Willis ;  that  the  purpose  so  to  cheat  and  defraud 
the  said  creditors  was  well  known  to  the  plaintiff  herein  at 
the  time  of  the  said  pretended  transfer,  and  was  done  in 
collusion  by  the  said  Canna  Willis  and  the  plaintiff  herein, 
whereby,  without  consideration,  and  with  the  sole  intent 
and  purpose  of  cheating  and  defrauding,  hindering  and 
delaying  the  said  creditors  of  Canna  Willis. 

"  4th.  And  defendants  further  say  that  said  defendant 
Charles  H.  Brown,  under  an  order  of  replevin  issued  out 
of  the  justice  court  of  A.  A.  Brown,  a  justice  of  the  peace 
in  and  for  Harlan  county,  Nebraska,  at  the  suit  of  Lock- 
wood,  Englehart  &  Co.  against  Mary  E.  Wilcox,  did  levy 
upon  the  said  stock  of  millinery  goods,  furniture,  and  fix- 
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tures,  on  the  date  in  plaintiflF's  petition  alleged.  But  de- 
fendants say  that  after  the  seizure  by  said  defendant  Brown, 
under  the  writ  aforesaid,  of  the  said  stock  of  millinery 
goods,  furniture  and  fixtures,  and  after  his  taking  posses- 
sion of  the  same,  he  caused  the  same  to  be  appraised  by  the 
oaths  of  two  responsible  persons  of  said  county,  who 
appraised  the  value  of  the  same  at  $821.44;  that  thereafter, 
and  within  twenty-four  hours  after  the  levy  under  the  said 
writ,  he  caused  Lockwood,  Englehart  &  Co.,  the  plaintiffs 
in  said  replevin  suit,  to  give  a  good  and  sufficient  under- 
taking to  the  plaintiff  herein,  in  the  sum  of  $1650,  signed 
by  Lockwood,  Englehart  &  Co.  and  Lee  Adams,  condi- 
tioned that  the  said  Lockwood,  Englehart  &  Co.  should 
duly  prosecute  their  action  and  pay  all  costs  and  damages 
awarded  against  them,  and  return  the  property  to  the  de- 
fendant in  case  judgment  for  a  return  of  the  property  should 
be  awarded  against  them,  and  conditioned  in  all  respects 
as  by  law  required ;  and  thereupon  defendant  Brown  ap- 
proved the  said  bond,  and  delivered  and  turned  over  to 
8aid  Lockwood,  Englehart  &  Co.  the  stock  of  millinery 
goods,  furniture,  and  fixtures,  as  by  law  required,  and  did 
perform  all  other  acts  and  things,  under  and  by  virtue  of 
said  writ,  in  the  manner  required  by  law,  and  made  due 
return  thereof,  and  of  all  the  proceedings  thereunder,  on 
the  29th  day  of  August,  1885,  to  A.  A.  Brown,  justice  of 
the  peace  as  aforesaid,  before  whom  said  replevin  suit  was 
then  pending ;  that  thereafter,  upon  the  return  of  said  writ, 
bond,  and  appraisement,  and  on  the  29th  day  of  August, 
1885,  the  said  cause  by  the  said  A.  A.  Brown,  justice  of 
the  peace,  before  whom  the  same  was  then  pending,  was 
duly  certified  to  the  district  court  of  Harlan  county,  Ne- 
braska. 

"That  on  the day  of ,  1885,  and  after  giving 

bond  in  replevin  aforesaid  by  the  said  Lockwood,  Engle- 
hart &  Co.  to  the  said  Mary  E.  Wilcox,  tlie  said  Lock- 
wood,  Englehart  &  Co.,  with  the  knowledge,  consent,  and 
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approval  of  said  Mary  E.  Wiloox,  sold  and  delivered  the 
said  stock  of  millinery  goods,  furniture,  and  fixtures  to 
Mrs.  Catherine  Ver  Bryek,  who  is  now  the  owner  and 
holder  thereof;  and  that  upon  the  giving  of  said  bond  in 
replevin,  and  after  the  defendant  Brown  had  turned  over 
the  possession  and  control  of  the  said  stock  of  millineiy 
goods,  furniture,  and  fixtures,  to  said  Lockwood,  Engle- 
hart  &  Co.,  and  after  defendant  Brown  had  made  his  i:etuni 
as  aforesaid,  and  after  said  cause  had  been  certified  to  the 
district  court  of  Harlan  county,  Nebraska,  as  aforesaid, 
and  after  said  goods  and  chattels  and  fixtures  had  been 
sold  and  delivered  to  said  Ver  Bryck  by  said  Lockwood^ 
Englehart  &  Co.,  and  Canna  Willis,  with  the  consent  of 
plaintiff  herein,  then  the  said  Lockwood,  Englehart  &  Co., 
and  the  plaintiff  herein,  without  the  knowledge  or  consent 
of  defendant  Brown,  caused  to  be  made  and  entered  upon 
the  docket  of  said  justice  of  the  peace  the  order  of  dismissal 
of  the  said  replevin  suit,  and  the  order  upon  the  defendant 
Brown  to  return  said  stock  of  millinery  goods,  furniture, 
and  fixtures  as  in  plaintiff's  petition  set  out,  well  knowing 
that  by  their  own  acts  and  agreements  they  had  made  it 
impossible  for  him  to  comply  with  the  same. 

^^6th.  Defendants  deny  each  and  every  all^ation  in 
plaintiff's  petition  contained  not  hereinbefore  specifically 
admitted. 

"  REPLY. 

'^  For  reply  to  defendant's  answer,  plaintiff  admits  the  bill 
of  sale  set  forth  in  said  answer;  admits  the  issuance  and 
service  of  writ  of  replevin  in  favor  of  said  Lockwood, 
Englehart  &  Co.,  and  against  plaintiff;  and  denies  each 
and  every  other  allegation  therein  contained.'' 

On  the  trial  of  the  cause  the  jury  returned  a  verdict  in 
favor  of  the  defendants,  and  a  motion  for  a  new  trial  having 
been  overruled,  judgment  was  entered  on  the  verdict 

The  testimony  tends  to  show  that  on  the  24th  of  August, 
1885,  Lockwood,  Englehart  &  Co.  commenced  an  action 
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in  replevin  against  the  plaintiff,  before  a  justice  of  the 
peace,  to  recover  the  possession  of  certain  goods;  that  an 
order  of  replevin  was  thereupon  issued  by  said  justice  and 
delivered  to  the  defendant  Brown^  who^  on  the  29th  of  that 
month,  made  the  following  return : 

•'Eeceived  this  writ  August  24th,  1885.  I  replevied 
the  within  described  goods  and  fixtures,  and  called  James 
Bradford  and  P.  P.  Bentley,  two  responsible  citizens,  and 
administered  to  them  an  oath  to  make  an  impartial  ap- 
praisement of  said  goods  and  fixtures,  which  thej  did,  in 
writing,  which  I  have  hereto  attached  and  made  a  part  of 
this  return/' 

In  his  testimony  in  the  case  he  says:  ^'I  boxed  goods 
up  under  instructions  from  Lockwood,  Englehart  &  Co., 
through  their  attorney,  J.  A.  Cordeal,  and  put  them  in  a 
warehouse.  I  think  I  then  made  a  return.  The  matter 
was  laid  away  then,  and  I  heard  no  more  until  in  the  course 
of  several  days  I  got  the  verbal  report  that  there  had  been 
a  compromise  made,  that  the  matter  had  been  settled.  A 
dispute  then  arose  as  to  who  was  entitled  to  the  goods,  and 
I  held  them  for  instructions  of  the  attorney  I  replevied  the 
goods  for.  They  were  several  days  trying  to  fix  the  mat- 
ter; finally  Cordeal  came  to  me  and  said,  'These goods  be- 
long to  Mrs.  Yer  Bryck,  and  she  is  entitled  to  them,  as  she 
had  given  her  notes.'  I  went  to  her  (Mrs.  Ver  Bryck), 
and  she  gave  me  money  to  pay  storage,  and  I  took  her 
receipt  for  the  goods  and  gave  her  the  goods.  I  had  no 
control  over  the  goods  at  the  time  this  suit  was  commenced^ 
I  do  not  know  where  the  goods  are.  The  only  order  I 
ever  received  was  an  oral  one  from  Cordeal  to  turn  over 
the  goods  to  Mrs.  Ver  Bryck.  Cordeal  was  a  partner  of 
Dawson,  who  was  attorney  for  Englehart  &  Co." 

CROSS-EXAMINATION. 

"My  son  was  acting  as  my  deputy  then.  I  don't  re- 
member asking  Dawson  what  I  should  do  with  these  goods 


360      SUPREME  CX)URT  OF  NEBRASKA, 

Wilcox  V.  Brown. 

after  the  dispute  arose.  I  remember  you  (Dawson)  telling 
me  to  take  the  goods  back  where  I  got  them^  and  let  them 
iight  it  out  themselves.  My  son,  my  deputy,  looked  after 
my  business  in  my  absence.  Mrs.  Wilcox  asked  me  about 
turning  the  goods  over  to  her,  and  demanded  thfem  of  me; 
Ihis  was  before  I  had  turned  them  over  to  Mrs.  Ver  Bryck. 
Mr.  Wilcox  did  not  demand  the  goods  then ;  he  was  not 
here.  I  told  Mrs.  Wilcox  at  the  time  she  demanded  the 
^oods  that  I  would  not  turn  them  over  to  her,  as  there  was 
a  dispute  about  the  matter,  and  I  was  instructed  by  attor- 
ney Cordeal  not  to  do  it.  This  was  after  the  settlement 
of  the  replevin  suit  between  Lockwood,  Englehart  <&  Co. 
and  Mrs.  Wilcox.  Cordeal  was  acting  for  Lockwood, 
Englehart  &  Co.  Cordeal  is  the  fellow  who  wrote  out  the 
bill  of  sale  for  Mrs.  Ver  Bryck.*' 

RE-DTRECT   EXAMINATION. 

"At  the  time  Mr.  Dawson  told  me  to  turn  the  goods 
back,  I  had  turned  them  over  to  Mre.  Ver  Bryck,  and  did 
not  know  where  they  were." 

The  appraised  value  of  the  goods  in  question  was  the 
sum  of  $821.44,  which  it  was  agreed  was  their  true  value. 
The  testimony  tends  to  show  that  upon  the  return  being 
made  to  the  justice  he  certified  the  cause  to  the  district 
-court;  that  on  the  4th  of  September,  1885,  Lockwood, 
Englehart  &  Co.,  and  the  plaintiff,  appeared  before  the 
justice  and  caused  the  following  entry  to  be  made  on  his 
docket:  "By  agreement  of  both  parties,  this  suit  is  dis- 
missed, and  the  sheriff  is  ordered  to  return  said  goods  to 
the  defendant  (plaintiff  in  error),  from  whose  possession 
they  were  taken.*'  Whether  or  not  this  agreement  was 
entered  into  before  the  transcript  was  filed  in  the  district 
court  does  not  appear,  nor  is  it  material,  as  no  attempt  is 
made  to  impeach  it,  or  to  show  that  the  action  is  still  })end* 
iug  in  the  district  court.  As  there  is  no  proof  to  the  con- 
trary, we  are  justified  in  assuming  that  the  above  agreement 
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was  entered  into  between  the  parties  named,  and  that  the 
sheriff  was  to  return  the  goods  to  the  defendant  in  replevin. 
Such  an  agreement,  as  between  the  parties  entering  into  it, 
if  acted  on  by  them,  must,  so  far  as  they  are  concerned,  be 
considered  a  settlement  of  the  matter  in  controversy,  in 
accordance  with  the  terms  agreed  upon.  In  the  case  named 
it  appears  to  have  been  agreed  that  the  action  should  be 
dismissed  and  the  goods  be  returned  to  the  party  from 
whom  they  had  been  taken,  the  plaintiff.  The  temporary 
right  of  a  plaintiff  to  the  possession  of  property  obtained 
under  an  order  of  replevin  terminates  upon  the  discontin- 
uance or  abatement  of  the  suit  instituted  by  him,  or  by 
judgment  against  him.  Wells  on  Replevin,  §  474.  Lovett 
r.  Burkhardt,  44  Penn.  St.,  174  Bonner  v.  Dyball,  42 
111.,  84.     Sheer  v.  Skinner,  35  Id.,  282. 

If  the  defendant  Brown,  therefore,  was  in  possession  of 
the  goods  in  question  when  the  parties  amicably  settled  the 
matter  in  controversy,  he  should  have  returned  such  goods 
to  the  party  from  whom  they  were  taken.  The  testimony 
tends  to  show  that  he  was  in  possession  and  refused  to  return 
the  goods.  It  is  claimed  in  behalf  of  defendants  that  proof 
exists  to  disprove  such  possession.  If  so,  it  dpes  not  ap- 
pear in  the  abstract.  A  large  amount  of  testimony  is  found 
in  the  record  as  to  whether  or  not  the  purchase  of  the  prop- 
erty in  question  by  the  plaintiff  from  one  Canna  Willis 
was  not  fraudulent  as  to  creditors  of  said  Willis.  That 
question  does  not  appear  to  arise  in  the  case,  as  the  defend- 
ants do  not  claim  to  be  creditors.  No  doubt  this  testimony 
liad  a  tendency  to  mislead  the  jury. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for.  further  proceedings. 

Revebsed  and  remanded. 

The  other  judges  concur. 


ao    862} 
94    769| 
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Thomas  Grohousky,  pij^intifp  in  ebbob,  v.  Daniel 
Long,  defendant  in  ebbob. 

Forcible  Entry  and  Detention.  Where  the  question  presented 
by  the  pleadings  and  proof  is  the  particular  interests  of  the 
parties  in  the  real  estate  in  controversy,  and  not  the  mere  right 
of  possession,  the  action  of  forcible  entry  and  detainee  will  not 
lie. 

Ebbob  to  the  district  court  for  Cuming  county.  Tried 
below  before  Cbawpobd,  J. 

Uriah  BrwaeTy  for  plaintiff  in  error. 

if.  MoLatLgMifij  for  defendant  in  error. 

Maxwell,  Ch.  J. 

In  February,  1885,  the  plaintiff  filed  his  petition  in  the 
county  court  of  Cnming  county,  in  which  he  alleges,  '4hat 
he  is  the  owner  in  fee  simple  of  the  S.E.  J  Sec.  16,  Town. 
28,  Range  6 ;  that  he  had  the  right  of  possession  of  said 
premises  ever  since  October  27,  1884;  that  said  Daniel 
Long,  defendant,  about  October  27,  1884,  unlawfully  and 
forcibly  entered  into  possession  of  said  premises,  and  has 
ever  since  and  does  still  unlawfully  and  forcibly  detain  the 
same  from  the  said  plaintiff;  that  said  plaintiff,  on  January 
28,  1 885,  served  upon  said  defendant,  as  required  by  law, 
a  notice  in  writing  requesting  said  defendant  to  leave  said 
premises;  that  said  defendant  is  a  settler  or  occupier  as 
aforesaid  on  said  lands  and  tenements  without  any  color  of 
title;  and  said  plaintiff  demands  restitution." 

On  February  24,  1885,  said  defendant  filed  his  answer^ 
setting  up  his  defenses  as  follows: 

"  1.  He  denies  each  and  every  allegation  of  the  plaintiff ^» 
petition. 
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^^  2.  Allies  that  on  May  — ,  1881,  said  lands  were  school 
lands,  at  which  time  said  defendant  leased  the  same  from 
the  state  and  went  into  possession  and  made  improvements 
thereon  of  the  alleged  value  of  $1,500,  and  has  ever  since 
lived  thereon  and  had  exclusive  and  uninterrupted  possea* 
siou  thereof  with  knowledge  of  said  plaintiff. 

"8.  That  on  October  — ,  1881,  said  defendant  gave  his 
note,  signed  by  one  Fred  Koch  as  surety,  to  one  T.  M. 
Franse  for  $222,  payable  in  one  year  with  8  per  cent  in- 
terest; that  shortly  after  the  note  became  due,  said  defend- 
ant not  being  able  to  pay  same,  it  was  put  into  judgment 
against  said  defendant  and  said  Koch;  and  said  Koch 
urged  said  defendant  to  pay  the  same  or  -indemnify  him 
against  damage  or  loss,  and  being  advised  thereto  by  said 
T.  M.  Franse,  his  attorney  therein,  on  about  May — ,  1884^ 
assigned  and  surrendered  said  lease  to  said  Koch  as  security 
and  indemnity  against  loss  and  damage  on  account  of  said 
judgment;  that  said  Koch  promised  to  hold  said  lease  and 
lands  in  trust  for  said  defendant  for  two  years,  and  if  said 
defendant  should  within  that  time  pay  said  judgment  and 
indemnify  said  Koch  and  pay  him  all  losses  and  damages 
he  might  sustain  by  being  compelled  to  pay  said  judgment 
and  costs,  he  would  sm*render  to  said  defendant  said  lease 
and  lands;  and  it  was  then  agreed  between  said  defendant 
and  Koch  that  said  Franse  should  put  said  contract  into 
writing,  to  be  signed  by  Koch  and  delivered  to  said  de- 
fendant on  the  next  day  thereafter,  but  which  they  failed 
and  refused  to  do,  although  frequently  requested  thereto. 

"4.  That  contrary  to  the  terms  of  said  trust,  and  in 
violation  thereof,  said  Koch,  on  October  — ,  1884,  made  a 
pretended  sale  and  assignment  of  said  lease  to  said  Franse^ 
who  had  knowledge  of  said  trust  in  Koch,  and  said  Franse^ 
confederating  with  said  plaintiff  to  defraud  said  defendant 
out  of  said  lands,  secretly  and  hastily  sold  said  lease  to  said 
plaintiff  for  $2,700,  which  he  paid  to  said  Franse,  and  was 
appropriated  to  his  use  and  benefit,  except  $250,  the  amount 
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of  said  judgment,  which  said  Franse  paid;  that  all  this 
was  done  without  the  knowledge  of  said  defendant. 

^'  6.  That  on  the  same  day  said  Franse  and  plaintiff  went 
hastily  to  the  treasurer's  office  and  surrendered  said  lease, 
and  in  some  way  unknown  to  the  defendant,  and  without 
his  knowledge  or  assent,  and  in  violation  of  his  rights, 
procured  a  deed  for  said*  lands. 

*'  6.  That  said  deed  is  void  and  conveys  no  title  as  against 
the  defendant,  because  said  lands  were  held  in  trust  for  the 
defendant,  and  that  the  defendant  claimed  to  have  the 
equitable  title  and  a  legal  estate  therein;  that  the  lease  pro- 
cured by  Koch  was  void  as  against  the  defendant,  who  was 
in  possession ;  'that  no  appraisement  of  said  laud  was  made 
prior  to  the  purchase  by  the  plaintiff;  that  no  appraise- 
ment was  had  of  the  improvements  on  the  land;  that  the 
value  of  said  improvements  was  not  paid  nor  offered  to  be 
paid  to  the  defendant.  * 

'^  7.  That  said  plaintiff  ought  not  to  maintain  his  said  ac- 
tion because:  The  plaintiff  never  was  in  possession;  no  suffi- 
cient notice  to  quit  was  given;  this  action  was  once  tried  in 
this  court  and  was  dismissed ;  the  defendant  is  the  owner  and 
entitled  to  the  possession  of  said  premises,  and  this  action 
involves  the  trial  of  title  to  real  estate,  and  the  court  has 
no  jurisdiction  to  try  and  determine  the  same ;  the  plain- 
tiff is  estopped  to  maintain  that  the  defendant  is  an  occupy- 
ing claimant  without  color  of  title,  as  he  declared  in  a 
former  trial  of  this  case,  that  the  defendant  was  the  tenitnt 
at  sufferance  of  the  plaintiff.*' 

On  the  trial  of  the  cause^  there  was  a  verdict  for  the  de- 
fendant, and  judgment  rendered  thereon,  which  wasaffirmed 
by  the  district  court.  A  very  large  amount  of  testimony 
was  taken  in  the  case  tending  to  show  the  nature  of  the 
transaction  between  the  parties.  It  would  subserve  no 
good  purpose  to  set  out  this  testimony  at  length,  or  to  give 
even  a  synopsis  of  it.  It  is  sufficient  to  say  that  there  is 
testimony  in  the  record  tending  to  show  that  both  tbe 
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plaifltiff  and  defendant  have  rights  in  the  premises  which 
can  only  be  adjusted  by  a  court  having  common  law  pow- 
ers. These  facts  may  not  have  been  known  to  the  plaintiff 
when  he  brought  his  action,  and  probably  were  not,  but 
where  both  parties  claim  the  land  itself,  or  an  interest  in 
it,  under  an  apparent  title  and  not  the  mere  possession,  their 
rights  must  be  adjusted  by  a  court  having  full  jurisdiction 
of  the  subject  matter,  and  the  action  of  forcible  entry  will 
not  lie.  Streeter  v.  JRolph,  13  Neb.  390 ;  C,  B.  &  Q.  B.  B. 
V.  Skupa,  16,  Id.,  841.  Nightingale  v.  Barnes,  47  Wis.,  389. 
Hdya  v.  Connelly y  1  A.  K.  Marsh..,  393.  Jack  v.  Cameal, 
2  Id,  518.  Dawson  v.  Dawson^  17  Neb.,  671.  The  ac- 
tion of  forcible  entry  therefore  cannot  be  maintained  upon 
the  facts  proved. 

The  judgment  of  the  court  is  clearly  right  and  is  affirmed. 

Judgment  affirmed. 

The  other  judges  concur. 

:  20    365 

I  37    m 

Chables  Sang,   plaintiff    in    error,  v.   Rachel           eg^ 
Beers,  defendant  in  error.  - 

1.  New  Trial :  discsstiok  of  coubt.     Motion  for  a  new  trial, 

whether  the  grounds  therefor  are  that  the  verdict  is  against  the 
weight  of  evidence,  or  for  accident  or  surprise,  newly-discovered 
evidence,  or  for  a  like  cause,  are  addressed  to  the  sound  discre- 
tion of  the  court,  and  in  such  cases  a  decision  of  the  district 
court  in  granting  a  new  trial  will  not  be  reversed  unless  there 
.    has  been  an  abuse  of  such  discretion. 

2.    :    decision  of  tbial  judge  final.     Upon  a  motion  to  set 

aside  the  verdict  of  a  jury  in  which  questions  of  fact  are  involved, 
the  court  hearing  the  motion  becomes  the  judge  of  such  ques- 
tions of  fact  and  his  decision  thereon  must  be  final  unless  clearly 
and  manifestly  wrong. 
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3.  Bastardy :  evidekce.  Upon  a  trial  in  the  district  court  in  a 
proceeding  under  the  proyisions  of  the  statute  for  the  support 
and  maintenance  of  illegitimate  children,  evidence  that  plaintiff 
has  had  intercourse  with  other  men  before  the  hirth  of  the  child, 
*  and  clearly  outside  of  the  period  of  gestation,  is  immaterial  to 
the  issue  and  therefore  inadmissible  in  evidence.  Evidence  of 
such  intercourse  is  admissible  only  for  the  purpose  of  showing 
that  another  than  the  person  charged  is  the  &ther  of  the  child. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Post,  J. 

K  F.  Oray  and  W.  H.  Hunger ^  for  plaintiff  in  error. 

Frioh  &  DolezcUy  for  defendant  in  error. 

Reese,  J. 

This  is  an  action  in  which  plaintiff  in  error  is  charged 
with  being  the  father  of  an  illegitimate  child  of  defendant 
in  error.  Two  trials  were  had  in  the  district  court  The 
first  resulted  in  a  verdict  acquitting  plaintiff  in  error  of  ihe 
•charge.  On  motion  of  defendant  in  error  the  verdict  was 
set  aside  and  a  new  trial  granted.  On  the  second  trial 
plaintiff  in  error  was  adjudged  guilty  and  charged  with  the 
maintenance  of  the  child.  He  prosecutes  error  to  this 
<x>urt. 

It  is  claimed  that  the  district  court  erred  in  setting  aside 
the  first  verdict  and  granting  a  new  trial.  The  grounds 
alleged  in  the  motion  therefor  may  be  briefly  stated  as 
follows : 

1st.     The  verdict  was  contrary  to  law, 

2d.     It  was  not  sustained  by  sufficient  evidence. 

3d.     It  was  against  the  weight  of  evidence. 

4th.  Misconduct  of  defendant  (plaintiff  in  error)  in 
treating  the  jurors  to  intoxicating  liquors  during  the  term 
of  court  at  which  the  cause  was  tried  and  preceding  the 
trial  of  the  cause,  and  systematically  associating  himself 
with  them  after  they  had  been  drawn  as  jurors. 
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6th.  Surprise  which  ordinary  prudenoe  could  not  have 
guarded  against. 

6th.     Newly-discovered  evidence. 

7th.  Irr^ularity  of  the  jury,  by  which  defendant  in 
error  was  deprived  of  her  full  quota  of  peremptory  chal- 
lenges. 

Affidavits  were  filed  in  support  of  the  fourth,  fifth,  sixth, 
and  seventh  grounds  of  the  motion  and  to  which  counter 
affidavits  were  presented.  Those  filed  on  behalf  of  de- 
fendant in  error  consisted  of  her  own,  her  attorney,  and 
five  other  persons.  Those  of  plainti£P  in  error  consisted  of 
his  own  and  six  other  persons.  Many  of  these  affidavits 
are  quite  lengthy,  and  cannot  be  given  in  full  without 
•extending  this  opinion  to  much  greater  length  than  would 
be  profitable.  It  must  suffice  to  give  a  very  brief  epit- 
ome of  what  might  seem  to  be  some  of  the  leading  facts 
presented  therein. 

The  affidavit  of  J.  E.  Frick,  Esq.,  one  of  the  attorneys  for 
defendant  in  error  on  the  trial,  is  to  the  effect  that  he  was 
■one  of  the  attorneys  for  defendant  in  error  in  the  prelim- 
inary proceedings  before  the  county  judge  in  the  month  of 
March,  1884,  eudiug  on  the  first  day  of  April.  That  on 
or  about  the  31st  day  of  March,  1884,  he,  as  attorney  for 
defendant  in  error,  entered  into  a  written  stipulation  with 
the  attorneys  for  plaintiff  in  error  whereby  it  was  agreed 
that  a  certain  sum  of  money  was  to  be  paid  by  plaintiff  in 
error  to  defendant  in  error  upon  condition  that,  upon  ex- 
amination by  a  physician,  it  should  be  found  that  defend- 
ant in  error  was  pregnant,  and  that  her  child  should  be 
born  alive  and  remain  alive  for  one  week  ;  but  in  case  the 
child  should  be  born  after  the  15th  day  of  June,  1884,  then 
nothing  should  be  paid,  and  plaintiff  in  error  should  be 
discharged.  .  By  this  stipulation  it  seems  to  have  been 
conceded  (at  least  so  understood  by  the  attorneys  for  the 
defendant  in  error)  that  plaintiff  in  error  was  the  father 
of  the  child  if  it  should  be  born  on  or  before  the  date 
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named.  This  stipulation^  however,  was  rejected  by  de- 
fendant in  error  as  providing  for  an  inadequate  sum. 
That  on  the  trial  it  was  shown  that  the  child  was  born 
prior  to  15th  of  June,  1884,  yet  plaintiff  in  error  testified 
that  the  last  time  he  had  sexual  intercourse  with  defen- 
dant in  error  was  the  last  of  May,  1883.  That  rely- 
ing on  the  partially  admitted  fact  of  the  sexual  intercourse 
within  nine  months  prior  to  the  date  given,  he  had  not  intro- 
duced any  witnesses  except  defendant  in  error  and  her  father, 
and  that  the  testimony  of  plaintiff  in  error  was  a  sur- 
prise that  Qrdinary  prudence  would  not  have  guarded 
against.  Also  that  at  the  time  of  the  trial  he  had  no 
knowledge  of  the  existence  of  certain  other  witnesses,  resi- 
dents of  Howard  county,  by  whom  it  could  be  shown  that 
the  parties  were  frequently  together  after  the  time  stated 
as  the  last  by  plaintiff  in  error ;  and  that  owing  to  the 
sickness  of  himself  at  the  time  of  the  trial,  he  did  not  call 
to  mind  the  stipulation  referred  to;  that  some  time  prior 
to  the  trial  he  had  been  informed  by  counsel  for  plaintiff 
in  error  that  it  had  probably  been  lost  or  destroyed.  He 
also  averred  that  after  the  petit  jurors  had  been  drawn  plain- 
tiff in  error  had  been  unduly  and  unusually  intimate  with 
them,  drinking  intoxicating  liquors  with  and  treating  them 
frequently.  That  on  the  trial  he  had  exhausted  his  per- 
emptory challenges  and  had  been  compelled  to  retain  some 
jurors  who  denied  their  bias  for  plaintiff  in  error,  but  who 
were  particularly  friendly  to  him. 

Defendant  in  error  made  an  affidavit  in  which  she  cor- 
roborated that  of  Mr.  Frick;  set  out  in  detail  the  proposed 
testimony  of  absent  witnesses,  and  that  she  had  no  knowl- 
edge or  intimation  that  the  paternity  of  the  child  would  be 
denied  by  plaintiff  in  error.  She  also  denied  any  knowl- 
edge of  the  alleged  improper  intimacies  between  plaintiff 
in  error  and  the  jurors,  or  of  the  knowledge  of  one  Hanson 
of  certain  facts  stated  in  his  affidavit. 

The  affidavit  of  O.  K.  Hanson  was  to  the  effect  that 
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during  the  summer  of  1883,  he  resided  near  the  home  of 
defendant  in  error,  and  up  to  and  as  late  as  July  6th  saw 
plaintiff  in  error  and  defendant  in  error  together  and  saw 
plaintiff  in  error  going  into  and  coming  out  of  the  house 
of  defendant  in  error  at  late  hours  of  the  evening,  but  that 
be  did  not  communicate  his  knowledge  to  defendant  in 
error  or  her  attorneys  until  after  the  trial. 

Robert  Gregg  made  an  affidavit  that  he  was  acquainted 
with  plaintiff  in  error,  and  the  jurors  to  whom  the  case 
was  tried,  and  that  immediately  preceding  the  trial  he  saw 
plaintiff  in  error  with  two  of  the  jurors  in  a  certain  saloon 
in  Fremont  sitting  at  a  table  and  drinking.  That  prior 
thereto,  and  soon  after  the  names  were  selected  from  which 
to  draw  the  jurors  for  the  term  of  court,  he  saw  plaintiff 
in  error  in  the  office  of  the  county  clerk  inspecting  the  list 
so  selected,  and  that  the  jurors  selected  and  afterwards 
drawn  from  Fremont  precinct  were  all  friendly  to  plain- 
tiffin  error.  That  after  the  jurors  were  drawn  plaintiff  in 
error  was  often  seen  with  them  in  the  city  of  Fremont, 
and  appeared  intimate  and  friendly  with  them.  That  these 
facts  were  not  communicated  to  defendant  in  error  nor  her 
counsel  until  after  the  trial. 

The  affidavit  of  Pelig  Card  states  that  on  the  evening 
last  preceding  the  commencement  of  the  trial  of  the  cause, 
he  saw  plaintiff  in  error  with  one  of  the  regular  panel  of 
jurors  for  the  term,  and  who  sat  in  the  cause  on  trial,  at  a 
saloon  in  Fremont  drinking  intoxicating  liquors  together, 
and  that  they  finally  became  intoxicated,  and  the  juror  was 
conducted  to  his  hotel  and  room  by  affiant,  who  put  him  to 
bed  in  an  intoxicated  condition.  That  during  the  week  of 
court  —  from  the  2d  to  the  7th  of  February,  1885  —  the 
affiant  saw  a  large  number  of  the  petit  jurors,  while  acting 
as  such,  in  the  saloon  referred  to,  drinking  liquor,  plaintiff 
in  error  being  with,  and  drinking  with,  them.  That  he 
did  not  communicate  the  facts  stated  to  counsel  for  defend- 
ant in  error  until  after  the  trial. 
24 
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James  Murray,  the  county  judge  of  Dodge  coonty,  made 
an  affidavit  in  which  he  corroborated  the  statements  of 
others  as  to  the  association,  familiarity,  and  drinking  with 
jurors  immediately  preceding  the  trial.  Affiant  also  makes 
a  detailed  statement  of  a  conversation  with  one  Parish; 
who  was  not  retained  on  the  jury,  we  believe,  but  upon  a 
<lenial  of  bias,  was  challenged  peremptorily.  A  part  of  this 
<x)nversation  was,  under  a  pledge  of  secrecy,  communicated 
to  counsel  for  defendant  in  error  before  the  trial,  but  as  he 
had  this  knowledge  and  of  the  means  of  showing  the  facta 
and  declined  to  use  them,  he  could  not  complain  therefor, 
and  that  part  of  the  subject  will  not  be  noticed  further. 

B.  F.  French  also  made  an  affidavit  in  which  he  de- 
posed that  he  was  the  proprietor  of  the  European  Hotel  in 
Fremont,  and  that  upon  the  occasion  testified  to  by  affi- 
ant Card,  he  saw  plaintiff  in  error  and  the  juror  referred 
to  in  the  saloon  named,  and  that  they  both  became  intox- 
icated and  drunk  ;  the  juror  being  so  helpless  as  to  require 
care  and  assistance  in  getting  to  his  room,  which  was  in 
the  hotel  of  affiant. 

Mr.  Dolezal  made  an  affidavit  as  to  his  want  of  knowl- 
edge of  any  of  the  facts  sworn  to  by  the  witnesses ;  the 
case  being  under  the  especial  charge  of  Mr.  Frick. 

The  counter  affidavits  filed  may  be  briefly  summarized 
as  follows : 

M.  Dudly,  the  keeper  of  the  saloon  referred  to  denies 
having  heard  the  conversation  referred  to  by  Murray,  and 
says  no  such  language  was  used  at  the  time  and  place 
stated. 

Mr.  Piambeck,  one  of  the  jurors  referred  to  in  the  affi- 
davit of  Gregg,  says  the  statement  that  he  was  in  the  sa- 
loon drinking  with  another  juror  and  plaintiff  in  error  is 
untrue. 

John  Ferrell,  the  juror  referred  to,  who  sat  in  the 
cause,  made  an  affidavit  denying  the  statements  of  Gr^g 
that  he  with  Piambeck  and  plaintiff  in  error  was  drinking 
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in  the  saloon  referred  to  on  the  evening  preceding  the 
trial ;  that  he  had  no  conversatioD  with  plaintiff  in  error 
before  the  return  of  the  verdict,  nor  sat  at  any  table  drink- 
ing with  him. 

C.  B.  Veazy,  the  foreman  of  the  jury  to  whom  the  cause 
was  tried,  deposed  that  the  decision  was  made  by  the  jury 
on  the  second  ballot,  which  was  unanimous  for  acquittal, 
and  that  the  verdict  was  agreed  upon  within  five  or  ten 
minutes  after  the  jury  retired. 

Plaintiff  in  error  made  an  affidavit  in  which  he  negatives 
in  detail  all  the  statements  made  by  affidavit  on  the  part 
of  defendant  in  error  as  to  consprting  and  drinking  with 
jurors;  that  his  notice  of  the  selection  of  names  for  jurors 
was  casual,  and  by  reason  of  his  attention  lieing  called  to 
the  matter  by  the  clerk,  he  being  in  the  office  at  the  time, 
but  without  any  purpose  of  pursuing  an  improper  course 
toward  the  jury;  that  he  then  believed,  and  still  be- 
lieves, there  was  nothing  wrong  or  improper  in  his  action; 
that  he  had  been  a  resident  of  the  county  of  Dodge  for 
sixteen  years,  much  of  which  time  he  had  been  in  office, 
9i&  mayor  of  the  city  of  Fremont,  county  clerk  of  the  county, 
and  state  senator,  and  that  he  was  acquainted  with  sub- 
stantially all  the  citizens  of  the  county,  but  that  no  more 
intimate  relations  existed  between  him  and  the  jurors 
named  than  with  many  others;  and  that  his  treatment  of 
the  jurors  referred  to  has  been  in  no  way  different  since 
they  were  drawn  as  jurors  from  what  it  was  before  that 
time. 

Alonzo  Parish,  the  challenged  juror,  by  an  affidavit  de- 
nied the  conversation  testified  to  by  Murray ;  that  he  had 
no  acquaintance  with  Murray;  that  he  did  not  see  him,  to 
recognize  or  know  him,  in  the  saloon,  and  that  he  had 
never  been  intoxicated  in  the  saloon  referred  to,  or  else- 
where. 

Upon  these  affidavits,  did  the  district  court  abuse  its  dis- 
cretion in  granting  a  new  trial?    We  cannot  so  hold 
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'^Motions  for  a  new  trial  are  addressed  to  the  soand  dis- 
cretion of  the  court,  and  this  rule  prevails  whether  the 
ground  of  the  motion  is  that  the  verdict  is  against  the 
weight  of  evidence,  or  for  accident  or  surprise,  newly  dis- 
covered evidence,  or  a  like  cause ;  but  this  discretion  is  a 
1^  discretion/'  Tingley  v.  Dolby,  13  Neb.,  871.  Tliere 
is  a  very  large  discretion  given  to  trial  judges  in  the  mat- 
ter of  granting  new  trials,  which  will  not  be  interfered  with 
unless  it  be  clearly  shown  that  some  legal  right  of  the  party 
against  whom  the  order  for  a  new  trial  is  made  has  been 
disregarded.     M.  P.  R.  R.  Co.  v.  Hays,  15  Id.,  224. 

By  an  inspection  of  the  affidavits  presented  to  the  trial 
court,  it  will  be  seen  that  there  was  a  direct  conflict  in  the 
evidence.  For  the  purposes  of  the  motion,  the  trial  court 
becomes  the  judge  of  all  questions  of  fact,  and  his  decision 
thereon  will  not  be  disturbed  unless  clearly  and  manifestly 
wrong. 

Without  stopping  to  inquire  whether  the  proposed  testi- 
mony of  Mr.  and  Mrs.  Marshall,  and  Mr.  Hanson  would 
be  cumulative,  or  whether  sufficient  diligence  was  shown 
to  excuse  the  failure  to  produce  the  testimony  on  the  first 
trial,  it  is  sufficient  to  say  that  if  the  trial  judge  believed 
the  testimony  of  Gregg,  Card,  French,  and  Murray,  as  to 
the  conduct  of  plaintiff*  in  error  toward  the  jurors,  notwith- 
standing its  contmdiction  and  explanation' as  furnished  by 
the  affidavits  on  his  part,  that  would  be  sufficient;  for,  of 
this  testimony  he  was,  and  must  be,  the  sole  judge. 

Again,  as  bearing  upon  the  question  of  surprise  and 
want  of  diligence,  it  might  be  well  to  observe  that  the 
question  as  to  whether  improper  intercourse  had  been  had 
between  the  parties  to  the  suit  was  not  one  of  the  facts 
submitted  to  the  jury.  This  was  conceded  by  plaintiff  in 
error.  The  only  contention  upon  that  subject  by  plaintifiP 
in  error  was  that  he  had  ceased  indulgence  in  the  unlawful 
commerce  with  defendant  in  error  some  two  months  prior 
to  the  commencement  of  the  usual  period  of  gestation,  pre- 
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vious  to  the  birth  of  the  child.  Now,  considering  the  fact 
that  the  intercourse  had  actually  existed,  and  the  further 
fact  that  an  agreement  of  settlement  had  been  partially 
made,  although  even  without  authority  from  plaintiff  in 
error,  and  without  legal  force,  yet  we  could  not  hold  that 
the  district  court  erred  and  abused  its  discretion  Jn  giving 
a  new  trial,  if  given  for  that  reason  alone.  White  v.  Churchy 
6  Conn.,  187.  Marsh  v.  Weber,  13  Minn.,  99.  Hilliard 
on  New  Trials,  6,  et  eeq. 

It  is  next  contended  that  the  court  erred  on  the  second  trial 
in  excluding  the  deposition  of  one  C.  S.  Curtis,  which  was  of- 
fered by  plainti£P  in  error  to  prove  a  single  act  of  intercourse 
with  a  stranger  about  the  15th  to  the  20th  of  May,  1883. 

It  is  shown  by  the  testimony  that  the  child  of  defend- 
ant in  error  was  born  on  the  17th  day  of  May,  1884, 
twelve  months  after  the  alleged  intercourse  with  the  stran- 
ger. We  know  of  no  rule  of  evidence  by  which  this  dep- 
osition would  be  admissible. 

In  Masters  v.  Marshy  1 9  Neb.,  458,  it  is  said  by  Judge 
Cobb,  in  writing  the  opinion  of  the  court,  that  the  ^^de- 
fendant may  show,  by  the  complainant  or  any  other 
witness,  that  she  had  intercourse  with  any  man,  other  than 
the  defendant,  at  or  about  the  time  when  the  child  must 
have  been  begotten  according  to  the  usual  course  of  nature. 
The  period  of  gestation  may  be  safely  stated  as  a  general 
proposition  at  from  262  to  285  days.  Allowing  the  great- 
est latitude  of  inquiry  I  think  it  should  be  confined  to  a 
period  of  time  between  the  lowest  period  of  time  above 
stated  and  that  of  300  days  before  the  birth  of  the  child.'' 

If  the  fact  of  such  intercourse  were  proven  it  could  shed 
no  possible  light  upon  the  one  question  to  be  settled  by  the 
trial — the  paternity  of  the  child — as  it  was  only  the  one  act, 
entirely  outside  of  the  period  of  gestation,  which  was  sought 
to  be  proven.  But  it  is  claimed  that  the  testimony  was  ad- 
missible as  tending  to  impeach  the  credibility  of  defendant  in 
error,  she  having  testified  on  cross-examination  that  she  had 
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had  sexual  intercourse  with  no  other  man.  This  could  not  be^ 
for,  as  we  have  seen^  the  question  was  an  immaterial  one^ 
and  whether  decided  in  the  aflSrmative  or  n^ative  could 
not  aid  in  the  solution  of  the  issue  on  trial.  This  being 
true,  the  well-established  rule  stated  in  Railroad  Co,  v. 
LinUj  15. Neb.,  234,  that  "a  party  who  on  cross-examina* 
tion  of  a  witness  asks  him  an  immaterial  question  is  con- 
cluded by  his  answer  and  cannot  call  another  witness  to  im- 
peach him,''  would  still  exclude  the  deposition. 

It  is  next  contended  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial  wherein  it  is  alleged  that  one  J. 
J.  Graham,  one  of  the  trial  jurors,  was  not  an  elector  of 
the  county  at  the  time  of  the  trial,  and  was  therefore  in- 
competent. 

In  HicJcey  v.  The  State,  12  Neb.,  492,  Judge  Max- 
WELL,  in  writing  the  opinion,  quoted  with  approval  the 
following  from  RockweU  v.  Elderkin,  19  Wis.,  368  :  "  If 
the  objection  had  been  taken  before  the  trial,  by  way  of 
challenge,  it  would  have  prevailed  upon  strictly  technical 
grounds,  but  after  the  trial  it  was  too  late.  It  is  an  ob- 
jection that  does  not  a£Pect  the  impartiality  or  intelligence 
of  the  juror,  and  furnishes  no  presumption  against  the  jus- 
tice of  the  verdict." 

Plaintiff  does  not  furnish  an  abstract  of  the  testimony  of 
the  juror  on  his  voir  dire  examination — whether  taken  by 
a  reporter  we  do  not  know — but  affidavits  were  made 
and  filed  in  the  district  court  after  the  verdict  by  which  the 
substance  of  the  testimony  is,  perhaps,  shown.  Why  this 
departure  from  the  usual  practice  was  made  necessary  does 
not  appear.  But  passing  all  other  questions,  we  must  hold 
that  the  decision  of  the  trial  court  on  the  questions  of  fact 
presented  by  the  affidavits  must  be  final.  The  juror  showed 
that  he  fully  believed  that  he  was  a  qualified  elector  of  the 
oounty;  that  he  had  voted  at  the  preceding  general  elec- 
tion, and  had  been  a  resident  of  the  county  more  than  forty 
days.     Other  witnesses  testified  to  similar  facts.    There  is 
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DO  question  as  to  the  juror  being  a  citizen  of  the  state,  and 
to  the  mind  of  the  writer  there  is  as  little  doubt  that  he  was 
a  oompetent  juror. 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affirmed. 


The  other  judges  concur. 


The   State  of  Nebraska,  ex  rel.  D.  J.  Selden, 
V.  Louis  Berka. 

1.  statutes :  amsndments.     In  amending  an  act  it  may  be  des- 
'  ignated  by  its  title  or  chapter  in  the  compiled  statntes.    Dogg* 

V.  The  State,  n  Neh,,  140. 

2.  Constitutional  Law :  justicks  of  peace  in  cities  of  fibst 

CLASS.  The  provision  of  section  19,  article  6,  of  the  oonstitn- 
tion  of  the  state  which  requires  that  '*  all  laws  relating  to  courts 
shall  be  general  and  of  uniform  operatioa,  and  the  organization, 
jurisdiction,  powers,  proceeding  and  practice  of  all  courts  of  the 
same  class  or  grade,  so  far  as  regulated  by  law,  and  the  force  and 
effect  of  the  proceedings,  judgments,  and  decrees  of  such  courta 
seyerally  shall  be  uniform,''  is  not  violated  by  the  enactment  of 
a  law  limiting  the  number  of  justices  of  the  peace  in  cities  of  the 
first  class  to  three,  to  be  elected  in  districts  to  be  created  by  the 
board  of  county  commissioners  of  the  counties  in  which  such 
cities  are  situated. 

3.  Uniformity  of  Laws.    A  law,  which  is  general  and  uniform 

throughout  the  state,  operating  alike  upon  all  persons  and  lo- 
calities of  a  class,  or  who  are  brought  within  the  relations  and 
circumstances  provided  for,  is  not  objectionable  as  wanting  uni- 
formity of  operation. 

Original  information  in  quo  loarranto. 

Qeorge  W.  Doane  and  John  W.  Lytlcy  for  relator. 
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John  C  Cowln  and  A.  C.  Troup,  for  respondent. 
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This  is  an  informatioD  in  the  nature  of  a  qw)  warranto 
filed  by  relator^  who  alleged  that  respondent  usurps  the 
ofl&ce  of  justice  of  the  peace  in  the  city  of  Omaha. 

Prior  to  the  year  1885,  under  the  provisions  of  section 
«cven  of  chapter  twenty-six  of  the  Compiled  Statutes  of 
1881,  each  precinct  in  the  state  was  entitled  to  two  justices 
of  the  peace.  Relator  held  this  oflSce  in  precinct  No.  2  of 
the  city  of  Omaha,  and  he  alleges  that  at  the  general  elec- 
tion in  1885  he  was  re-elected  to  said  oflBce  for  that  pre- 
cinct. 

In  1885  the  l^islature  passed  an  act  entitled  *' An  act  to 
amend  section .  7  of  chapter  26  of  the  Compiled  Statutes 
entitled  '  Elections,' ''  and  which  act  so  amended  the  section 
as  to  provide  that  in  cities  of  the  first  class  but  three  justices 
should  thereafter  be  elected,  and  requiring  the  county  boards 
in  counties  containing  cities  of  the  first  class,  to  divide  such 
cities  into  three  convenient  districts,  composed  of  two  or 
more  wards  or  voting  districts,  for  the  purpose  of  electing 
three  justices  therein.  It  is  alleged  in  respondent's  an- 
swer that  the  city  of  Omaha  was  so  divided  by  the  county 
board  in  September,  1885,  and  that  he  was  elected  to  the 
oflBce  of  justice  of  the  peace  in  one  of  the  districts  so  formed, 
and  that  in  January,  1886,  he  duly  qualified  and  is  now 
legally  holding  the  office. 

The  question  presented  for  decision  is  as  to  the  constitu- 
tionality of  the  act  of  1885  referred  to,  and  which  may 
be  found  in  the  session  laws  of  1885,  at  page  249.  If  the 
act  is  unconstitutional,  as  claimed  by  relator,  then  all  pro- 
ceedings under  it  are  void,  and  respondent  must  be  held  as 
holding  the  ofiice  without  authority  of  law.  But  if  the 
act  is  valid,  his  authority  is  unquestioned. 

There  are  three  reasons  assigned  by  relator  why  the  act 
referred  to  should  be  held  to  be  unconstitutional. 

1.  That  it  does  not  cpnforin  to  the  requirements  of  sec- 
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tioQ  11  of  article  3  of  the  oonstitutioD  of  this  state,  which 
requires  that  ^'  No  bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title."  As  we  have 
said,  the  title  to  the  act  in  question  is,  '^  An  act  to  amend 
flection  7  of  chapter  26  of  the  Compiled  Statutes,  entitled, 
*  Elections/'^  It  is  claimed  that  as  the  original  act,  passed 
in  1879— Laws  1879,  240— has  a  title,  which  is,  **  An  act 
to  provide  a  general  election  law,  the  procedure  relative  to 
contested  elections,  and  the  filling  of  vacancies  in  office," 
that  said  title  to  the  original  act  is  so  restrictive  as  to  ex- 
clude the  idea  of  a  division  of  cities  by  the  county  board 
BB  provided  in  the  new  act.  In  other  words,  that  the  new 
act  goes  outside  of  the  subjectt  matter  expressed  in  the  title 
of  the  original  act,  to  which  it  is  amendatory,  and  is  there* 
fore  unconstitutional  and  void. 

However  it  might  be,  were  the  act  strictly  an  amendment 
of  the  former  act,  or  wer6  it  designed  by  the  legislature  as 
such,  yet  we  think  the  objection  urged  cannot  be  made  to 
apply  to  it,  for  the  reason  that  it  did  not  seek  to  amend 
the  act  of  1879,  but  rather  the  section  of  the  chapter  of 
the  Compiled  Statutes  of  1881.  This  compilation  was 
made  by  authority  of  law,  under  the  provisions  of  the  act 
of  February  26th,  1881— See  Comp.  Stats.  1881,  Ch.  96 
— and  when  made  becomes  as  much  the  law  of  this  state 
as  though  made  directly  by  the  l^islature  its^elf.  It  re- 
duced the  laws  of  the  state  into  one  compact  body,  and  be- 
came its  own  evidence  of  the  correctness  of  its  contents 
without ''  further  proof  or  authentication."  It  seems  there- 
fore competent  for  the  legislature  in  amending  any  of  its 
provisions  to  refer  to  them  as  therein  contained,  without 
in  any  way  referring  to  the  original  acts  of  which  it  was 
composed.  This  question  was  before  this  court  in  Dogge 
V,  The  StaUy  17  Neb.,  140,  and  it  was  there  held,as  stated 
in  the  syllabus  and  opinion  written  by  the  present  Chief 
Justice,  that  ''  In  amending  an  act  it  may  be  designated 
by  its  title  or  chapter  in  the  Compiled  Statutes."  We  ad- 
here to  the  rule  there  stated. 
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2.  It  is  next  oontended  that  the  act  in  question  is  in  vio- 
lation of  section  nineteen  of  article  six  of  the  constitution^ 
This  section  is  as  follows:  "All  laws  relating  to  courts 
shall  be  general  and  of  uniform  operation,  and  the  organ- 
ization, jurisdiction^  powers,  proceedings,  and  practice  of 
all  courts  of  the  same  class  or  grade,  so  far  as  r^ulated  by 
law,  and  the  force  and  effect  of  the  proceedings,  judgments^ 
and  decrees  of  such  courts  severally  shall  be  uniform."  It 
is  said  that  "  if  these  provisions  have  any  force  or  signifi- 
cation, it  is  that  all  laws  providing  for  the  organization  of 
of  justices  and  the  election  of  justices  thereto  shall  be  of 
uniform  operation  throughout  the  state  *  *  *  that 
justices'  courts  cannot  be  organized  upon  one  basis  in  one 
part  of  the  state,  and  upon  another  and  different  basis  in 
other  parts." 

We  cannot  give  to  the  section  referred  to  the  construc- 
tion contended  for. 

It  is  provided  in  section  eighteen  of  the  same  article 
that  "justices  of  the  peace  and  police  magistrates  shall  be 
elected  in  and  for  such  districts,  and  have  and  exercise 
such  jurisdiction  as  may  be  provided  by  law."  Now,  re- 
ferring to  section  nineteen  again,  it  cannot  be  contended 
that  any  change  is  made  by  the  new  act  in  the  "  organiza- 
tion" of  justice  courts.  Those  in  the  city  of  Omaha  are 
organized  just  as  justice  courts  in  other  parts  of  the  state. 
These  courts  are  informal  in  their  organization,  but  so  far 
as  any  formality  may  extend  it  is  the  same.  There  is  no- 
change  in  their  "jurisdiction,"  their  "  powers,"  their  "  pro- 
ceedings and  practice,"  nor  in  the  force  and  effect  of  their 
"  proceedings,  judgments,  and  decrees."  The  only  element 
in  this  section  which  requires  our  attention  is  the  first 
clause,  which  requires  that  "all  laws  relating  to  courts  shall 
be  general,  and  of  uniform  operation." 

We  are  unable  to  detect  any  distinction  in  principle  be- 
tween a  constitutional  provision  which  requires  aU  laws  to 
be  of  uniform  operation,  and  one  which  is  limited  to  a  par- 
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ticular  department  of  l^islation,  or  a  particular  character 
of  laws.  Upon  this  point  it  seems  to  be  settled  that  if  a 
law  is  general  and  uniform  throughout  the  state,  operating 
alike  ui)on  all  persons  and  localities  of  a  class,  or  who  are 
brought  within  the  relations  and  circumstances  provided 
fur,  it  is  not  objectionable  as  wanting  uniformity  of  opera* 
tiou.  McAunick  v.  R.  R.  Oo.j  20  Iowa,  338.  Haskell  v. 
City  of  Burlington^  30  Id.,  232.  R.  R.  Co.  v.  Soper,  39 
Id.,  112.  State  V.  Oraham,  16  Neb.,  76.  Cooley  Const. 
Lim.,  sec.  390.  The  same  rule  being  applicable  to  the 
clause  in  question,  it  must  be  decisive  as  to  the  objection 
made. 

We  think,  however,  that  there  may  be  serious  doubts  as 
to  the  applicability  of  the  provision  quoted  to  the  case  at 
bar.  It  wuuld  seem  that  the  general  scope  of  the  provision 
refers  more  directly  to  courts,  their  organization,  jurisdic- 
tion, }K)wei*B,  proceedings,  and  practice  as  such,  than  to  the 
methods  of  selecting  the  persons  whose  duties  it  shall  be  to 
exercise  the  functions  of  courts ;  but  as  that  question  does 
not  necessarily  arise,  it  need  not  be  discussed. 

3.  The  contention  that  the  act  is  special  in  its  applica- 
tions and  results,  and  that  the  election  of  the  justices  pro- 
vided for  would  in  effect  be  a  special  election,  and  that 
therefore  the  provisions  of  section  fifteen  of  article  three  of 
the  constitution  is  violated,  has  been  sufficiently  noticed  in 
the  foregoing,  and,  we  think,  may  be  dismissed  without 
further  discussion. 

We  are  unable  to  hold  that  the  act  of  1885  is  unconsti- 
tutional. The  information  of  relator  must  therefore  be 
dismissed. 

Judgment  accordingly. 

The  other  judges  concur. 
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Georoe  B.  Kay,  plaintiff  ix  error,  v.  George 
Noll,  defendant  in  error. 

1.  Replevin:  oonspibacy  and  fraud:  eyidbncb.  The  de- 
fense in  an  action  of  replevin  being  founded  upon  an  alleged  con- 
spiracy between  B.,  the  agent  of  the  plaintiff,  and  R.,  the  maker 
of  the  chattel  mortgage  under  which  plaintiff  claims,  to  defraud 
the  creditors  of  R.,  by  means  of  the  making,  dellvexy,  and  fore- 
closing of  said  mortgage,  and  said  B.  having  been  called  as  a 
witness  by  the  plaintiff,  and  being  under  cross-examination  bj 
defendant's  counsel,  and  having  stated,  in  reply  to  a  question 
put  by  counsel,  that  he  went  to  board  with  R.  shortly  after  the 
execution  of  the  mortgage,  ffdd.  Error  on  the  port  of  the  court 
to  refVise  to  allow  R.  to  state,  in  reply  to  a  qnestion  put  by 
plaintiff's  counsel,  how  he  came  to  go  to  the  house  of  R.  to 
board. 

^,    :    bight  OF  P0S8BB8I0N:    JEVJDVSOS,    The  question  being 

confined  to  that  of  the  right  to  the  possession  of  the  property  at 
the  date  of  the  commencement  of  the  action,  evidence  offered  by 
the  plaintiff  to  prove  that  at  the  sale  of  the  property  on  foreclos- 
ure of  the  mortgage  some  time  after  the  replevin  of  the  same,  he 
used  diligence  to  procure  bidders  fh)m  abroad,  and  to  sell  the 
property  at  the  best  price,  Hddf  Properly  refused. 

a    :    frauds:     instructions  to  jury.    There  being  no 

evidence  of  a  fhiudalent  intent  on  the  part  of  R.  in  executing 
the  chattel  mortgage  under  which  plaintiff  claims  the  goods  in 
question,  Hddy  Error  on  the  part  of  the  court  to  change,  alter, 
and  modify  the  several  instructions  offered  by  plaintiff,  and  set 
out  in  fbll  in  the  opinion,  by  adding  thereto  the  words,  **  or  un« 
less  he  (the  plaintiff)  had  notice  of  such  facts  as  would  lead  a 
man  of  ordinary  prudence  and  diligence  to  a  knowledge  of  such 
fraudulent  intent  on  the  part  of  R.'* 

4.  Trial :  evidkncb.  There  being  no  evidence  before  the  court 
that  any  witness  had  sworn  falsely,  but  the  main  witness  for 
the  plaintiff,  before  his  final  dismissal  as  such  witness,  having 
asked  leave  to  make  a  correction  and  retraction  of  a  part  of  his 
testimony.  Held,  Error  on  the  part  of  the  court  to  give  in  charge 
to  the  jury  the  maxim  Falsus  in  uno,fal»ua  in  omnibuB. 

6.    :    ISSUES.    Upon  the  evidence,  Hdd,  Error  on  the  part  of 

the  coart  to  submit  to  the  jury  for  their  special  finding  the 
question  whether  '*  the  mortgage  of  plaintiff  is  fraudulent  and 
void  as  against  defendant." 


JULY  TERM,  1886.  881 

Kay  V.  Noll. 

Error  to  the  district  court  for  Gage  county.  Tried 
below  before  Broady,  J. 

Burke  &  Prouty  for  plaintiff  in  error. 

T.  D.  Cobbey,  for  defendant  in  error. 

CJOBB,  J. 

The  action  was  replevin.  The  defendant  defended  the 
taking  and  detention  of  the  goods,  which  consisted  of  man- 
ufactured saddles  and  harness  and  saddler's  and  harness 
maker's  findings  and  furniture,  on  the  ground  that  he  was 
a  constable,  and  had  in  his  hands,  for  service,  eleven  writs 
of  execution  against  Addison  C.  Bodocker,  issued  out  of 
justice  court,  and  by  him  levied  upon  the  goods  replevied 
in  the  action.  That  the  judgments  upon  .which  said  exe- 
cutions were  issued  aggregated,  with  costs,  the  sum  of 
11,411.64.  That  the  mortgage  from  Rodocker  to  Kay 
was  executed  and  delivered,  but  that  the  said  Rodocker 
and  one  Spencer  G.  Bryant,  as  agent  for  plaintiff,  con- 
spired, combined,  and  confederated  together  in  the  making 
of  the  same,  to  hinder,  delay,  and  defraud  the  creditors  of 
the  said  Rodocker.  That  said  mortgage  was  without  con- 
sideration, and  made  for  the  fraudulent  purpose  aforesaid, 
etc. 

There  was  a  trial  to  a  jury,  with  a  verdict  for  the"  de- 
fendant, and  a  finding  of  the  value  of  his  right  of  possession 
at  (1, 250.41. 

There  were  also  special  findings  as  follows : 

"  Was  it  the  agreement  between  Spencer  G.  Bryant,  the 
agent  of  the  plaintiff,  and  A.  C.  Rodocker,  the  mortgagor 
that  the  mortgagor,  A.  C.  Rodocker,  should  remain  in  the 
possession  of  said  goodsj  and  sell  the  same  in  the  usual 
course  of  trade  ? 

"A.     Yes." 
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Also  the  following  special  findiDgs  on  questions  sub- 
mitted by  the  court  on  its  own  motion: 

^'1.  At  the  commencement  of  the  action  what  was  the 
value  of  the  property  replevied  herein? 

"A.    $1,152.90. 

''  2.  At  the  commencement  of  this  action,  had  the  plain- 
tiff's mortgage  been  paid  according  to  the  sixth  instruo- 
tion  given  on  the  court's  own  motion  ? 

'*A,     No. 

*'  3.  If  you  answer  the  last  above  interrogatory  num- 
bered '  2 '  in  the  negative,  how  much  is  now  due  to  plain- 
tiff on  the  note  and  mortgage  offered  in  evidence? 

"  A.     $500,  and  interest. 

'^  4.  Is  the  mortgage  of  plaintiff  fraudulent  and  void  as 
against  defendant  ? 

"A.     Yes." 

The  plaintiff's  motion  for  a  new  trial  having  been  over- 
ruled and  judgment  rendered  for  the  defendant,  the  cause 
is  brought  to  this  court  on  error  by  the  plamtiff,  who  as- 
signs the  following  errors : 

1.  The  court  erred  in  refusing  to  admit  testimony  of- 
ferred  on  the  part  of  the  plaintiff  explanatory  of  the  rea- 
sons why  Spencer  G.  Bryant,  agent  of  the  plaintiff,  went 
to  board  with  A.  C.  Rodocker,  the  mortgagor. 

2.  The  court  erred  in  refusing  to  admit  testimony  offered 
on  the  part  of  the  plaintiff,  showing  the  manner  in  which 
the  mortgage  of  the  plaintiff  was  foreclosed,  and  the  efforts 
made  by  the  agent  of  the  plaintiff  in  securing  the  highest 
possible  price  for  the  goods,  sold  to  satisfy  the  mortgage. 

3.  The  court  erred  in  refusing  to  admit  testimony  offered 
by  plaintiff,  and  in  admitting  testimony  given  by  defend- 
ant over  the  objections  of  plaintiff. 

4.  The  court  erred  in  giving  instructions  four,  five,  and 
six,  asked  for  by  plaintiff,  as  modified,  changed,  altered, 
and  amended  by  the  court  on  its  own  motion. 
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6.  The  court  erred  in  refusing  to  give  instructions  asked 
for  by  plaintiff  and  numbered  two,  seven,  eight,  and  nine. 

6.  The  court  erred  in  giving  instructions  asked  for  by 
defendant,  and  numbered  eight,  thirteen,  seventeen,  nine- 
teen, and  twenty. 

7.  The  court  erred  in  giving  the  instructions  on  its  own 
motion  numbered  one,  two,  three,  four,  five,  six,  and  seven. 

8.  The  court  erred  in  giving  to  the  jury  upon  its  own 
motion  special  interrogatory  numbered  four. 

9.  The  court  erred  in  reading  or  sending  out,  with  the 
jury  instructions  upon  its  own  motion  numbered  one,  two, 
three,  four,  five,  six,  and  seven,  without  having  endorsed 
upon  the  margin  of  said  instructions  the  word  '*  given." 

10.  The  verdict  of  the  jury  is  not  supported  by  suffi- 
cient evidence. 

11.  The  verdict  of  the  jury  is  contrary  to  law  and  con- 
trary to  instruction  given  by  the  court  and  numbered  twenty. 

12.  The*  verdict  is  irregular  and  insufficient  upon  which 
to  render  judgment,  in  that  it  finds  that  no  damages  were 
sustained  by  the  defendant. 

13.  The  verdict  of  the  jury  appears  to  have  been  given 
under  the  influence  of  passion  and  predjudice. 

14.  The  court  erred  in  overruling  a  motion  for  a  new 
trial. 

It  clearly  appears  that  throughout  the  transactions  out 
of  which  this  litigation  arose,  the  plaintiff,  being  a  non- 
resident of  the  state,  was  represented  by  Spencer  G.  Bryant, 
his  agent  and  father-in-law,  who  was  engaged  in  business 
at  the  place  where  these  transactions  took  place.  Ujx>n 
the  trial  this  agent  was  called  as  a  witness  for  the  plaintiff, 
and  testified  as  to  his  agency  in  making  the  loan  of  money 
to  Rodocker,  to  secure  which  the  chattel  mortgage  was 
taken;  the  taking  of  the  note  and  mortgage  therefor; 
the  taking  of  possession  of  the  mortgaged  chattels  for  the 
purpose  of  foreclosing  the  mortgage;  the  taking  of  said 
goods  from  him  by  the  defendant,  under  and  by  virtue  of 
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executioDs  in  his  hands  against  Rodocker;  and  other 
facts. 

He  was  then  crogs-examincd  by  the  counsel  for  the  de- 
fendant. In  the  course  of  such  cross  examination  he  was 
asked  bv  counsel  for  defendant  as  follows: 

Q.  At  the  time  of  the  execution  of  this  note  and  mort- 
gage you  were  boarding  in  the  family  with  Rodocker,  were 
you  not? 

A.     I  was  not,  sir. 

Q.     You  were  not  boarding  there? 

A.  I  was  not  at  the  time  this  was  taken.  I  had  never 
been  in  his  house,  and  never  even  seen  his  wife,  up  to  that 
time. 

Q.     Where  were  you  residing  at  that  time? 

A.     At  the  Potter  House. 

Q.  Where  were  you  residing  at  the  time  you  took  pos- 
eession  of  the  goods  ? 

A.     At  Rodocker's. 

Q.  How  soon  after  the  execution  of  this  mortgage  did 
you  go  to  Rodocker's  ? 

A. .  I  cannot  tell  you. 

♦  4c  .  ♦  j|e  j|e  j|e 

Q.  How  long  did  you  board  at  the  house  of  Rodocker 
after  you  took  possession  of  the  stock  of  goods? 

A.     I  cannot  tell  you ;  I  boarded  there  all  winter. 

The  witness  was  recalled  by  counsel  for  the  plaintiff, 
who,  among  other  questions,  propounded  to  him  the  fol- 
lowing: 

Q.     State  how  you  came  to  board  at  Rodocker's. 

Objected  to  by  counsel  for  defendant,  as  immaterial,  ir- 
relevant, and  incompetent. 

The  objection  was  sustained. 

As  before  stated,  the  defense  set  up  in  the  answer  of  de- 

'  fendant  consists  mainly  in  the  allegation  of  a  fraudulent 

conspiracy  between  this  witness,  as  agent  of  the  plaintiff, 

and  Rodocker,  the  mortgagor,  to  place  this  mortgage  on 
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the  goods  as  a  lien,  and  then  to  fraudulently  foreclose  it, 
sell  the  goods,  and  divide  the  proceeds,  and  so  defraud  the 
creditors  of  Rodocker  out  of  their  claims.  The  fact  that 
the  witness,  pending  these  transactions,  became  an  inmate 
of  the  mortgagor's  house  and  family,  was  a  coincidence 
which  to  some  extent  tended  to  give  cx)lor  to  the  charge  of 
the  existence  of  such  conspiracy  (and  might  do  so  if  fol- 
lowed up  by  and  connected  with  other  circumstances),  and 
was  a  circumstance  which  the  plaintiff  ought  to  have  been 
allowed  to  explain,  if  he  could.  To  deny  him  the  oppor- 
tunity of  so  doing  was  certainly  not  conducive  to  a  fair 
trial. 

In  the  course  of  the  re-examination  of  this  witness,  coun- 
sel for  plaintiff  propounded  to  him  the  following  question  : 

Q.  State  as  to  what  efforts  you  made  to  have  Beatrice 
men  there,  and  get  the  highest  price  for  them,  the  goods? 

Objected  to  as  immaterial,  irrelevant,  incompetent,  and 
not  proper  rebuttal. 

Objection  sustained. 

The  evidence  sought  to  be  elicited  by  this  question  could 
only  refer  to  the  manner  in  which  the  mortgage  was  fore- 
closed; so  that  when  it  is  borne  in  mind  that  the  question 
before  the  court  was  as  to  the  right  of  the  possession  of  the 
goods  at  the  time  of  the  issuance  of  the  order  of  replevin, 
it  must  be  apparent  that  the  evidence  was  inadmissible. 

The  third  assignment  of  error  is  too  general,  and  will 
not  be  considered. 

Upon  the  trial,  counsel  for  the  plaintiff  prayed  the  court 
to  give  in  charge  to  the  jury  his  instruction  No.  4,  as  fol- 
lows: 

"  4.  The  jury  are  instructed  that  even  should  you  be- 
lieve from  the  evidence  that  Rodocker  made  the  mortgage 
under  which  the  plaintiff  claims  the  right  of  possession  to 
the  property  in  question,  for  the  purpose  of  defrauding  his 
other  creditors,  yet  you  cannot  find  for  the  defendant,  un- 
less you  also  believe  from  the  evidence  that  the  plaintiff 
25 
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had  knowledge  that  such  was  the  purpose  of  the  said  Rod- 
ocker  in  giving  said  mortgage,  and  that  he  took  said  mort- 
gage to  aid  and  abet  said  Rodocker  in  such  purpose.'' 

Which  instruction  the  court  changed  and  modified  by 
adding  thereto  the  following :  "  Or  that  he  had  notice  of 
6uch  facts  as  would  lead  a  man  of  ordinary  prudence  and 
diligence  to  a  knowledge  of  such  fraudulent  intent  on  the 
part  of  Rodocker/'  and  as  so  changed  and  modified,  gave 
the  said  instruction  in  charge  to  the  jury;  also  the  follow- 
ing: 

^'  6.  The  jury  are  instructed  that  the  mortgage  introduced 
by  the  plaiutifi^  in  evidence  is  not  fraudulent  on  its  fiioe, 
and  in  order  for  you  to  find  for  the  defendant  you  must 
believe  that  there  was  a  fraudulent  purpose  in  the  making 
and  receiving  of  the  same  which  was  shared  by  both  the 
plaintiff  in  this  action  and  A.  C.  Rodocker,  who  made  the 
same." 

Which  the  court  changed  and  modified  by  adding 
thereto  the  following :  "  Or  that  Rodocker  had  such 
fraudulent  purpose,  and  plaintiff  had  notice  of  such  facte 
as  would  lead  a  man  of  ordinary  prudence  to  a  knowledge 
of  such  fraudulent  purpose  on  the  part  of  said  Rodocker. 
And  you  are  also  instructed  that  such  a  belief  must  be 
formed  from  believing  that  a  preponderance  of  the  testi- 
mony goes  to  establish  such  facts; "  and  as  so  changed  and 
modified,  gave  the  same  to  the  jury. 

The  foregoing  instructions,  as  given,  no  doubt  contain  a 
very  fair  exposition  of  the  law  applicable  to  a  case  where 
there  was  evidence  of  a  fraudulent  intent  on  the  part  of  the 
mortgagor,  and  of  the  existence  of  facts  at  the  time  of  the 
execution  of  the  mortgage  indicating  such  fraudulent  in- 
tent, which,  if  inquired  into,  would  have  led  to  a  knowl- 
edge thereof.  But  in  the  case  at  bar  there  is  no  evidence 
of  a  fraudulent  intent  on  the  part  of  the  mortgagor  at  the 
time  of  the  execution  or  delivery  of  the  mortgage,  nor  the 
slightest  evidence  of  any  fact,  known  or  unknown  to  the 
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mortgagee,  indicating  or  tending  to  indicate  the  existence 
of  a  fraudulent  intent  on  the  part  of  Eodocker,  the 
mortgagor.  When  it  is  borne  in  mind  that  the  true  of- 
fice of  instructions  is  to  give  the  jury  a  knowledge  of  the 
law  applicable  to  the  evidence  before  them  in  the  case  on 
trial,  it  must  be  seen  that  the  most  dangerous  departure 
from  the  true  rule  is  to  give  instructions  expressing  the 
law  correctly  as  applicable  to  a  somewhat  similar  case,  but 
which  by  reason  of  the  presence  or  absence  of  evidence 
upon  a  vital  point  in  the  case  then  before  the  court  and 
jury  is  quite  inapplicable  to  it. 

Before  leaving  the  question  of  instructions  I  will  consider 
some  of  those  given  by  the  court  upon  its  own  motion  and 
excepted  to  by  the  plaintiff,  to  wit,  instructions  No.  4  and 
6,  as  given  by  the  court  upon  its  own  motion,  and  which 
are  as  follows : 

"  4.  If  you  believe  that  any  witness  has  wilfully  and 
knowingly  sworn  falsely  in  this  trial  on  any  material  fact 
involved  in  the  trial,  you  can  reject  the  testimony  of  such 
witness  in  all  matters  in  favor  of  the  party  calling  him,  if 
you  think  him  unworthy  of  belief." 

4c  *  ♦  *  «  ♦ 

"  6.  You  are  further  instructed  that  a  chattel  mortgage 
of  a  stock  of  goods  used  in  the  way  of  retail  trade,  where 
the  mortgagor  is  allowed  to  continue  in  the  possession  of 
the  property  and  to  sell  the  goods  in  the  usual  course  of 
trade,  is  in  law  fraudulent  and  void  as  against  the  credit- 
ors of  the  mortgagor,  no  matter  whether  the  parties  in- 
tended any  actual  fraud  or  not,  unless  it  is  shown  by  the 
evidence  to  your  satisfaction  that  the  sales  so  made  by 
mortgagor  was  as  agent  of  mortgagee,  under  agreement  to 
apply  all  proceeds  of  such  sales  on  the  mortgage  for  the 
benefit  of  the  mortgagee,  and  that  such  application  of  pro- 
ceeds of  such  sales  was  actually  made,  and  in  that  event  the 
sales  would  reduce  the  amount  due  on  the  mortgage  to  their 
full  amount,  and  if  they  amounted  as  much  as  the  mort- 
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gage  would  pay  off  and  entirely  satisfy  the  mortgage ;  and 
if  you  should  find  from  the  evidence  that  the  plaintiff's 
mortgage  had  in  this  way  been  paid  off  before  the  com- 
mencement of  this  action,  then  you  should  find  for  the  de- 
fendant^^ 

Like  those  which  we  have  already  considered,  these  in- 
instructions  are  objectionable,  chiefly  because  of  the  want 
of  facts  in  the  evidence  to  render  them  applicable  to  the 
case  under  consideration. 

As  to  the  above  instruction  numbered  four,  it  appears 
from  the  record  that  when  the  witness  Bryant  was  first 
upon  the  stand  he  testified  that  at  no  time,  either  at  the 
time  the  mortgage  was  executed  or  afterwards,  did  he  grant 
Rodocker  the  right  to  sell  the  mortgaged  property  in  the 
usual  course  of  trade.  Upon  being  recalled  the  following 
morning  he  testified  that  after  having  testified  as  he  had 
the  evening  before,  Rodocker  had  informed  him  that  he  did 
grant  him  such  permission,  and  he  so  qualified  his  former 
testimony  by  saying,  ''I  think  I  did  tell  him  he  might  sell 
and  account  to  me  for  the  property.  He  brought  it  to  my 
mind  last  night,  and  I  think  it  was  the  case.'' 

When  a  witness,  on  the  stand,  makes  a  mistatement  of 
fact  and  afterwards,  before  finally  leaving  the  stand,  de- 
sires to  make  a  correction  of  it  and  state  the  fact  as  he  then 
remembers  or  understands  it,  he  will  always  be  allowed  to 
do  so,  and  in  such  case  I  have  never  known  a  court  to  ap- 
ply the  maxim  Falsvs  in  unOy  f alms  in  omnibus.  Indeed 
I  think  that  maxim  only  applicable  to  cases  where  the  facts 
indicate  that  the  false  statement  is  made  deliberately  and  is 
adhered  to  by  the  witness.  It  is  true  that  in  the  case  at 
bar  the  witnesses  Rodocker  and  Winter  state  the  facts  some- 
what different  from  that  of  the  witness  Bryant,  but  this 
difference  I  think  consists  more  in  the  construction  which 
the  different  witnesses  placed  upon  the  words  used  by  the 
parties  to  the  mortgage  and  alleged  contemporaneous  agree- 
ment than  in  the  words  themselves. 
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But  I  do  not  think  the  facts  testified  to  by  the  witness 
which  we  are  now  considering  at  all  material  in  the  case. 
While  it  has  been  often  held  by  this  court,  and  is  doubtless 
the  law,  that  in  case  of  a  mortgage  of  merchandise  with  a 
stipulation  contained  in  the  mortgage  (and  perhaps  equally 
80  where  the  stipulation  is  contained  in  a  contemporaneous 
or  subsequent  agreement)  to  the  effect  that  the  mortgagor 
may  continue  to  sell  the  goods  on  his  own  account,  or  in 
the  usual  course  of  business,  such  mortgage  will  be  held 
fraudulent  and  void  as  between  the  mortgagee  and  such 
creditors  as  may  sieze  such  goods  by  virtue  of  attachment 
or  execution  while  they  remain  in  the  possession  of  the 
mortgagor,  or  before  the  mortgagee  has  reduced  them  to 
possession  under  his  mortgage ;  yet  I  think  it  about  equally 
clear,  if  not  so  well  settled  by  authority,  that  after  the 
mortgagee  has  reduced  the  goods  to  possession  forthepurpose 
of  foreclosing  the'mortgage  in  conformity  to  its  stipulations 
his  lien  will  take  precedence  of  those  of  creditors  whose  at- 
tach ments  or  executions  are  thereafter  levied,  notwithstand- 
ing the  existence  of  a  stipulation  such  as  above  referred  to 
or  the  fact  that  it  has  been  acted  upon  by  the  mortgagor. 
Bee  Htzgerald  v.  Andrewa,  16  Neb.,  62. 

What  I  have  said  above  will  apply  equally  to  the  first 
part  of  the  remaining  instruction,  No.  6.  As  to  the  latter 
part  of  said  instruction,  as  the  jury  by  a  special  finding 
found  that  the  mortgage  had  not  been  paid  off,  in  whole 
or  in  part,  by  the  means  indicated  in  said  instruction,  it  is 
not  deemed  necessary  to  examine  it  further. 

By  the  eighth  assignment  the  plaintiff  in  error  complains 
of  the  submitting  by  the  court,  upon  its  own  motion,  to 
the  jury,  for  its  special  finding,  of  interrogatory  number 
four.  By  this  submission  the  court  told  the  jury  to  answer 
by  a  special  finding  the  following  question :  ''Is  the  mort- 
gage of  plaintiff  fraudulent  and  void  as  against  defendant?" 

The  submission  of  this  question  was  entirely  unnecessary, 
and  its  answer,  in  addition  to  the  general  verdict,  could 
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subserve  no  useful  purpose;  but  its  submission,  taken  in 
connection  with  the  giving  of  the  several  instructions  here- 
inbefore considered,  was  erroneous  chiefly  in  that  it  tended 
to  press  upon  the  mind  of  the  jury  the  idea  of  fraud,  when, 
as  hereinbefore  intimated,  there  was  a  total  absence  of  evi- 
dence before  the  jury  upon  which  to  predicate  a  charge  of 
fraud  against  either  of  the  parties  to  the  mortgage. 

Having  already  extended  this  opinion  to  an  unusual 
length,  and  reached  the  conclusion  that  there  must  be  a 
new  trial,  the  remaining  assignments  will  not  be  consid- 
ered. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Reversed  and  bemanded. 
The  other  judges  concur. 


Amblia  Kuder,  appellant,  v.  William  Twidale, 
appellee. 

Practice  in  Supreme  Court.  Where  the  testimony  on  behalf 
of  the  plaintiff  and  defendant  is  nearly  equally  balanced,  and 
is  conflicting,  the  finding  and  judgment  will  not  be  set  aside. 

Appeal  from  Adams  county.     Heard  below  before 
Morris,  J. 

W.  (?.  BeaU  and  Batty  A  Casto,  for  appellant. 

Cappa  &  McOreary^  for  appellee. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Adams 
county  to  foreclose  a  mortgage  upon  certain  lots  in  the 
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town  of  Juniata,  The  defendant,  in  his  answer  to  the  pe- 
tition, alleges  that  the  mortgage  was  paid  in  full  by  certain 
meat  sold  and  delivered  to  plaintiff  by  the  defendant.  On 
the  trial  of  the  cause  the  court  found  the  issues  in  favor  of 
the  defendant,  and  rendered  judgment  accordingly.  The 
plaintiff  appeals. 

The  principal  ground  of  complaint  is  that  the  judgment 
is  against  the  weight  of  evidence.  The  defendant  testifies 
that  he  was  a  butcher;  that  Dr.  Kuder  (husband  of  the 
plaintiff)  kept  a  hotel  until  February,  1877;  that  after- 
wards the  plaintiff  kept  a  private  boarding  house;  that  he 
furnished  meat  to  the  plaintiff;  that  an  endorsement  on  the 
note  of  fifty  dollars  was  for  meat  furnished  at  the  hotel; 
that  the  endorsement  was  made  March  15th,  1877,  and 
that  he  sold  to  the  plaintiff  sufficient  meat  to  satisfy  the 
note.  In  this  he  is  corroborated  by  his  wife.  On  behalf 
of  the  plaintiff,  one  W.  G.  Beall  testifies  that  he  presented 
the  note  for  payment  to  the  defendant,  and  that  he  said  it 
had  been  paid  by  a  meat  bill;  that  he  called  a  second  time, 
when  the  defendant  showed  him  the  account  book  contain- 
ing the  charges,  from  which  it  appeared  that  the  meat  in 
question  was  charged  to  the  husband  of  the  plaintiff. 

Greorge  Kuder,  the  husband  of  the  plaintiff,  testifies  that 
the  plaintiff^s  name  was  never  on  the  books  of  the  defend- 
ant; "that  she  never  bought  a  cent's  worth  of  meat  of 
him;''  that  Twidale  presented  this  account  to  him  three 
years  ago,  and  "  I  told  him  that  I  did  not  owe  him — that 
the  account  was  false."  The  plaintiff  also  testifies  that  she 
never  had  any  dealings  with  the  defendant,  and  did  not 
owe  him  a  cent. 

It  will  be  seen  that  there  is  a  direct  conflict  in  the  testi- 
mony. The  meat  seems  to  have  been  charged  to  Dr.  Ku- 
der, but  if  the  testimony  of  the  defendant  and  his  wife  is 
to  be  believed,  it  was  in  fact  furnished  to  the  plaintiff.  We 
are  led  to  infer  from  the  testimony  that  the  defendant  did 
furnish  meat  to  the  plaintiff  and  her  husband.     The  testi- 
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tnony  upon  that  point  is  neither  very  dear  nor  satisfactory, 
but  sufBcienty  perhaps,  to  justify  the  court  in  finding  for 
the  defendant.  In  any  event,  it  is  impossible  for  this  court 
to  say,  upon  the  evidence  before  us,  that  the  finding  is  er- 
roneous. This  being  so,  the  judgment  of  the  court  below 
must  be  afiBrmed. 

Judgment  affirmed. 

The  other  judges  concur. 
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20  m  Edward  Whitehorn  et  al.,  appellees,  v.  T.  C.  Cranz 
et  al.,  appellees,  and  Christian  Spbcht,  ap- 
pellant. 

1.  Vendor  and  Vendee.  On  the  facts  stated  in  the  opinion, 
Held,  That  the  appellant  had  no  contract  for  the  porchase  of  the 
real  estate  in  controversy. 

55.     :    NOTICE  OP  PRiOB  SALB:  BSTOPPBL.     At  the  time  of  the 

attempted  purchase  the  appellant  had  notice  of  the  prior  sale  of 
the  premises  to  a  third  party,  and  coald  acquire  no  title  as 
against  such  party  where  the  sale  was  bona  fide. 

3.    :    PBINCIPAL  AND  AGENT.    A  purchaser  with  notice  is 

liable  to  the  same  equity  and  is  bound  to  do  that  which  the  per- 
son he  represents  would  have  been  required  to  do  but  for  the 
conveyance. 

Appeal  from  the  district  court   for  Douglas  county. 
Heard  below  before  Wakeley,  J. 

O^Brien  &   (yBrien  and  Simeon  Bloom,  for  appellant 
Specht. 

George  B.  Lake  and  Edmund  M.  Bartiett,  for  appellees. 

Maxwell,  Ch.  J. 

This  is  an  action   for   specific  performance   originally 
brought  by  the  plaintiffs  against  Hany  C.  Cranz,  John  S. 
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Wood,  and  C.  E.  Perkins  to  compel  the  specific  execution 
of  a  contract  for  the  sale  to  said  plaintiffs  of  lots  6  and  7 
in  block  3  in  that  part  of  lot  5  in  Capitol  addition  to 
Omaha  known  as  Perkins^  subdivision.  The  petition  was 
filed  June  18th,  1883.  In  August  following  Specht,  the 
appellant,  obtained  leave  of  court  to  intervene,  and  filed 
an  answer  in  the  nature  of  a  cross-petition,  in  which  he 
<;laimed  to  have  purchased  said  lots  from  Cranz  on  the 
28th  of  Februacy,  1882.  The  issues  were  made  up,  when 
on  the  8th  day  of  November,  1884,  a  stipulation  was  filed 
in  said  cause  as  follows : 

^^  It  is  stipulated  that  the  above  cause  be  and  the  same  is 
hereby  dismissed,  each  party  to  pay  one-half  of  the  costs.'' 

This  was  signed  by  the  attorneys  for  the  respective  par- 
ties, and  on  the  8th  of  November^  following  in  pursuance 
of  said  stipulation  the  action  was  dismissed.  On  the  11th 
of  the  same  month  Specht  filed  a  motion  to  reinstate  the 
oase  on  his  own  cross-petition,  and  the  motion  was  sustained. 
In  May,  1885,  the  cause  came  on  for  hearing  on  said  cro8&- 
petition,  and  the  evidence  and  the  court  found  against  the 
appellant  and  dismissed  the  cross-petition. 

The  appellant  bases  his  right  to  recover  upon  the  fol- 
lowing communications: 

"  Exhibit  one." 

"  Omaha,  Neb.,  Jan.  11, 1882. 
^'  H.  C.  Cranz,  SU  N.  M  St.,  St  Louis  : 

Dear  Sir — ^Do  you  want  to  sell  your  lots  in  Perkins' 
sub-division  of  lot  five  in  Capitol  addition  to  the  city  of 
Omaha?  I  think  I  can  get  you  a  fair  price, say  $1,500.00. 
My  commission  in  case  of  sale  would  be  the  usual  rate,  five 
per  cent  on  first  thousand  and  two  and  one- half  on  balance. 
An  early  answer  will  oblige. 

"  Yours  truly, 

"  John  L.  McCagub. 
*'  I  sold  E.  P.  Peck's  lot  some  weeks  ago." 


394      SUPREME  COURT  OF  NEBRASKA, 

Whitehorn  v.  CranSk 

He  received  in  answer  thereto  the  following : 

"Exhibit  two/' 

"  &r,  Lquis,  Jan.  16, 1882.    • 
"  J".  L.  McOague,  Omaha ^  Neb.: 

Dear  Sir — Yours  of  the  11th  instant  at  hand.  If  you 
have  an  offer  on  my  lot  and  can  sell  it  so  as  to  net  me 
$1,500  you  may  do  so,  but  I  donH  want  a  sign  stuck  up  on 
the  lot.  If  I  can't  get  the  amount  I  will  hold  it.  The 
sale  must  be  also  a  cash  one. 

"  Yours  truly. 

•''H.  B.CRANZ.'' 

The  testimony  shows  that  John  S.  Wood,  on  the  30th 
of  January,  1882,  wrote  to  Cranz  in  relation  to  celling  the 
lots  in  question,  and  received  the  following  answer : 

"Exhibit  A." 

"  OflSce  of  the  Diamond  Match  Co.,  \ 

"  314  N.  2d  St.,  St.  Louis,  Feb.  6, 1882.  / 
*'  Oapt  Jno.  8,  Wood,  Omahaj  Neb,: 

"  Dear  Sir — Yours  of  the  30th  of  Jan.  at  hand.  You 
may  sell  for  $1,500  on  one  year's  time,  note  bearing  10 
per  cent  int.,  provided  you  will  stand  as  security,  other- 
wise, I  shall  want  at  least  $500  in  cash,  a  mortgage  on  lot 
for  balance,  and  note  bearing  10  per  cent  int.  In  either 
case,  purchaser  to  pay  all  expenses  of  recording  deed  and 
mortgage  as  well  as  taxes  for  1882. 

^'  Mr.  McCague  says  he  can  get  $1,500,  so  please  advise 
me,  as  soon  as  possible,  so  I  will  know  what  to  do. 

'*  Yours  respectfully, 

"  H.  C.  Crakz. 

'*  Do  not  offer  for  sale  after  March  1st  If  not  sold 
then,  I  will  hold  it  myself." 

To  this  letter  Wood  replied  as  follows : 

*' Omaha,  Feb.  13th,  1882. 
"  H.  C.  Oranzy  Esq.,  St.  Louis,  Mo.: 

"  Dear  Sir — My  friend  has  concluded  to  take  the  lots, 
80  you  can  deed  the  lots  to  me,  as  I  will  then  be  safe.  You 
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can  send  the  deed  to  Captain  Broach  or  to  J.  H.  Millard^ 
Omaha  National  Bank,  with  instructions,  and  I  will  send 
you  a  draft  for  $1,600.  The  purchaser  is  a  Mr.  White- 
horn,  who  belongs  to  the  Glee  Club.  If  you  should  re- 
quire the  amount  in  one  or  more  drafts,  or  payable  to  dif- 
ferent orders,  please  advise  me. 

"  Respectfully,  your  ob't  servant, 

"  John  Wood." 

In  answer  to  the  above  letter  Cranz  sent  the  following: 

^' Saint  Louis,  Feb'y  16th,  1882. 
"  Captain  John  8.  Woody  Omaha^  Neb,: 

^'  Dear  8m — Yours  at  hand.  I  think  the  best  way  to 
close  the  sale  of  the  property  will  be  as  follows :  Give  me 
Mr.  Whitehorn's  initials,  and  I  will  then  transfer  or  as- 
sign my  contract  over  to  him,  and  he  can  then  retain  enough 
to  pay  the  balance  due  on  same,  and  remit  me  the  balance, 
or  if  he  prefers,  he  can  avail  himself  of  the  unexpired  term 
it  yet  has  to  run.  I  will  send  the  contract,  properly  as- 
signed, to  Capt  Broach,  and  Mr.  Whitehorn  can  then  set?* 
tie  with  him. 

"  I  hope  you  have  realized  something  on  the  sale  for 
yourself. 

"  Yours  respectfully, 

*'H.  C.  Cranz.'* 

The  recorrl  also  contains  the  following  receipt : 

"  Exhibit  B.'* 

"Omaha,  Neb.,  Feb.  9th,  1882. 

"  Received  of  E.  Whitehorn  and  Fannie  Whitehorn  his 
wife,  the  sum  of  ($1,500)  fifteen  hundr.ed  dollars,  for  the 
payment  of  lots  (6)  six  and  seven  (7)  in  block  (3)  three 
Perkins*  sub-division  of  lot  5  in  Capitol  Addition  to  the 
city  of  Omaha.     H.  C.  Cranz,  by  Jno.  S.  Wood.'' 

The  testimony  shows  that  Cranz  held  the  lots  in  ques- 
tion under  a  contract  of  purchase  from  C.  E.  Perkins  and 
that  a  considerable  amount  was  still  due  on  the  purchase 
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price  of  said  lots,  that  W.  J.  Broatch  was  his  agent  at 
Omaha,  and  that  Broatch  in  1883  paid  $450,  the  balance 
due  on  said  lots.  On  the  20th  of  February,  1882,  Cranz 
assigned  his  contract  as  follows : 

"  I,  H.  C.  Cranz,  the  within  named  purchaser,  for  and  in 
consideration  of dollars,  do  hereby  assign  and  trans- 
fer all  my  right,  title,  interest,  and  claim  in  and  to  the  rea 
estate  within  described  unto  John  S.  Wood,  his  heirs  and 
assigns  forever.  And  I  do  hereby  authorize  W.  J.  Broatch 

to  receive  from  him  the  said all  unpaid  balances  due 

to  said in  part  consideration  for  said  land,  and  upon 

the  final  payment  of  all  the  purchase  money,  and  a  full 
compliance  with  all  the  requirements  contained  in  the 
within  agreement,  to  execute,  or  cause  to  be  executed  to 

him  the  said his  heirs  and  assigns,  a  deed  for  said 

lands,  instead  of  to  me.  Given  under  my  hand  and  seal, 
this  20th  day  of  February,  a.d.  1882. 

"  H.  C.  Cranz.    [seal,] 

^  State  of  Missouri,      ) 

''Cityof  St.  Louis.  J^' 

''  Before  me,  a  notary  public  in  and  for  said  city,  this  day 
personally  came  H.  C.  Cranz,  who  is  known  to  me  to  be 
the  identical  person  who  is  described  in  the  within  agree- 
ment, and  who  executed  the  foregoing  assignment,  and  ac- 
knowledged that  he  signed,  sealed,  and  delivered  the  same 
as  his  free  and  voluntary  act  and  deed,  for  the  use  and 
purposes  set  forth.  Given  under  my  hand,  this  20th  day 
of  February,  a.d.  1882. 

[notarial  seal.]  "  C.  D.  Greene, 

'' Notary  Publio,'' 

Of  this  sale  Specht  was  advised  at  least  as  early  as  the 
20th  of  February,  1882.  On  the  28th  of  that  month  Mo- 
Cague  gave  Specht  the  following  receipt : 

"$100.00.  Omaha,  February  28th,  1882,  Received 
of  Christian  Specht,  one  hundred  ($100.00)  dollars  as  earn- 
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est  of  sale  of  lots  6  and  7,  in  block  3,  in  Perkins  sub  divis- 
ion, the  purchase  price  being  fifteen  hundred  and  fifty 
($1550.00)  dollars,  upon  the  perfection  of  title  to  Christian 
Specht. 

«H.  C.  Cranz, 
"By  J,L.  McCague.^' 

On  the  same  day  McCague  sent  a  telegram  to  Cranz  in- 
forming him  of  the  sale  to  Specht,  and  on  the  following  day 
(March  1)  received  the  following  telegraphic  dispatch : 
"  To  John  L.  McCague : 

"  Sold  lot  several  days  ago  if  parties  comply  with  con- 
tract 

"  H.    C.    C^ANZ.'' 

The  consideration  for  the  above  purchase  of  Whitehom 
and  wife  not  being  paid,  Cranz,  on  March  2, 1882,  attempted 
to  rescind  the  contract,  and  notified  his  agents,  Wood  & 
Broatch,  to  that  effect.  On  the  4th  of  that  month  Specht 
commenced  an  action  in  the  district  court  of  Douglas  county 
against  Cranz,  to  restrain  him  from  making  a  conveyance 
of  said  lots  to  the  Whitehorns,  and  obtained  a  temporary 
order  of  injunction.  Thereupon  Cranz  answered  the  pe- 
tition and  alleged  that  he  never  sold  said  real  estate  to 
Specht,  and  praying  that  said  injunction  be  dissolved.  In 
support  of  the  motion  to  dissolve  he  filed  affidavits  of  Ed- 
ward Whitehorn,  Fanny  Whitehom,  J.  S,  Wood,  and  W. 
J.  .Broatch,  tending  to  show  that  the  sale  of  the  lots  in 
question  was  made  in  good  faith.  The  injunction  was 
thereupon  dissolved.  The  appellant  Specht  thereafter  filed 
his  motion  to  intervene  in  this  cause  as  heretofore  stated. 
Afterwards,  in  November,  1884,  a  settlement  was  effected 
between  the  Whitehorns  and  Cranz  whereby,  upon  pay- 
ment by  Broatch  to  Perkins  of  the  unpaid  purchase  money, 
a  conveyance  was  made  to  Broatch,  who  conveyed  to  the 
Whitehorns. 

It  will  thus  be  seen  that  Specht  had  made  no  offer  to 
purchase  the  property  in  question  at  the  time  the  White- 
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boms  purchased  the  same,  and  that  *he  had  notice  of  the 
sale  to  them  before  the  28th  of  February,  1882,  when  he 
made  his  proposition  to  McCague  and  paid  him  one  ban- 
dred  dollars.  The  terms  upon  which  Cranz  sold  the  lots 
An  question  to  the  Whitehorns  is  not  a  matter  of  which  the 
appellant  can  complain  provided  the  transfer  was  bona  fids 
and  not  a  device  to  defraud  the  appellant,  of  which  there 
is  no  proof.  .  It  is  unnecessary  to  discuss  the  question  of 
the  authority  of  McCague  to  enter  into  the  contract  in 
question,  as  the  proof  clearly  shows  that  Whitehorn's  con- 
tract is  prior  in  point  of  time  to  that  of  the  appellant,  and 
that  he  had  notice  of  the  same.  He  is  not,  therefore,  a 
bona  fide  purchaser. 

A  purchaser  of  real  estate  with  notice  of  a  prior  contract 
to  convey  the  same  to  a  third  party  takes  the  estate  in- 
cumbered with  the  equitable  right  of  the  original  contrac- 
tor to  a  completion  of  his  bargain.  Champion  v.  Broum^ 
6  John.  Ch.,  402, 403.  Boyd  v.  Vanderkemp,  1  Barb.,  Ch. 
273.  Atoherly  v.  Vernon,  10  Mod.,  518.  Wirged  v.  Lofe- 
bury,  2  Eq.  Cas.  Ab.,  32.  Taylor  v.  Stibberi,  2  Ves.  Jun., 
437.     Daniels  v.  Davidson,  16  Id.,  249. 

A  purchaser  with  notice  is  liable  to  the  same  equity,  and 
is  bound  to  do  that  which  the  person  he  represents  would 
have  been  required  to  do  but  for  the  conveyance.  In  any 
view  of  the  case,  therefore,  the  appellant,  having  purchased 
with  notice  of  the  Whiteborn's  right  in  the  premises,  is  not 
entitled  to  specific  performance,  and  the  decree  of  the  court 
below  is  affirmed. 

Dechee  affirmed. 

The  other  judges  concur. 
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S.  H.  SORNBERGER,  PLAINTIFF  IN  ERROR,  V.  MaRTIN  B. 

Berggren  et  al.,  defendants  in  error. 

Iiandlord  and  Tenant :  contbact  of  pubchasb  :  FOBFEiruBK : 
EMBLEMENTS.  One  S.  took  an  aasignment  of  a  contract  of 
parchaae  of  certain  railroad  lands  and  rented  said  lands  to  a 
tenant  for  a  share  of  the  crops.  The  contract  of  purchase  con- 
tained a  provision  that  in  case  of  the  failure  of  the  purchaser 
or  his  assignees  to  make  payments  thereon,  **  and  each  of  them 
punctually  and  upon  the  strict  terms  and  times  above  limited, 
and  likewise  perform  and  complete  all  and  each  of  his  agree- 
ments and  stipulations  aforesaid,  strictly  and  literally  without 
any  failure  or  default  so  far  as  it  may  bind  said  first  party,  shall 
become  utterly  null  and  void,"  etc.  Hetdj  1st,  that  the  rights 
of  the  vendor  did  not  terminate  until  there  was  an  actual  for- 
feiture ;  2d,  that  where  the  vendor  had  been  in  default  for  a 
number  of  years,  and  had  by  his  tenant  sowed  a  crop  before  a 
forfeiture  of  his  estate  in  the  land,  such  forfeiture  before  the 
crops  were  ripe  did  not  deprive  him  of  his  interest  in  said  crops. 

Error  to  the  district  court  for  Saunders  county.  Tried 
below  before  Post,  J. 

8.  H,  Somberger y  pro  ae. 

N.  H,  Bell,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  is  an  action  of  replevin  to  recover  a  quantity  of 
wheaty  the  answer  bein|2^  a  general  denial.  A  jury  was 
waived  by  the  parties,  and  the  cause  submitted  to  the  court, 
which  found  in  favor  of  the  defendants.  The  priucipal 
objection  is  that  the  finding  and  judgment  are  not  supported 
by  the  evidence. 

S.  H.  Sornberger,  for  the  plaintiff,  testified  that  in  the 
fall  of  1875,  he  owned  certain  lands  in  Saunders  county, 
among  which  was  the  southeast  quarter  and  the  south  half 
ot  the  northeast  quarter  of  section  29,  town  15,  range  8 — 
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the  latter  described  laud  being  240  acres,  bought  from 
Emma  C.  Kelley  by  the  plaintiff^  by  the  assigument  to 
plaintiff  of  contracts  of  sale  of  the  same  land  to  the  said 
Emma  C.  Kelley  from  the  Union  Pacific  Railroad  Com- 
pany. The  contracts  were  admitted  in  evidence,  together 
with  the  assignments,  and  were  in  substance  as  follows : 

"On  the  25th  day  of  July,  1873,  the  Union  Pacific  Rail- 
road Company,  in  consideration  of  the  payment  of  ten  per 
centum  of  the  purchase  price,  and  ten  subsequent  annual 
payments,  thereafter  stipulated  to  be  made,  agree  to  sell  U> 
the  said  Emma  C.  Kelley  the  lands  aforesaid,  and  on  final 
payment  of  the  full  purchase  price,  in  strict  accordance 
with  the  terms  of  the  contract,  to  execute  and  deliver  to 
her  or  her  assigns  a  warranty  deed  to  said  premises." 

Embraced  in  said  contract  of  sale  was  the  following  cov- 
enant :  "And  in  case  the  second  party  shall  fail  to  make 
the  payments  aforesaid  and  each  of  them  punctually  and 
upon  the  strict  terms  of  times  above  limited,  and  likewise 
perform  and  complete  all  and  each  of  her  agreements  and 
stipulations  aforesaid,  strictly  and  literally  without  any 
failure  or  default,  then  this  contract,  so  far  as  it  may  bind 
said  first  party,  shall  become  strictly  null  and  void,  and  all 
rights  and  interests  hereby  created  or  then  existing  in  favor 
of  or  derived  from  the  second  party  shall  utterly  cease  and 
determine,  and  the  right  of  posseaision  and  all  equitable  and 
legal  interests  in  the  premises  hereby  contracted,  with  all 
the  improvements  and  appurtenances,  shall  revert  to  and 
revest  in  said  first  party,  without  any  declaration  of  for- 
feiture or  act  of  re-entry,  or  any  other  act  by  said  first  party 
to  be  performed,  and  without  any  right  of  said  second  party 
of  reclamation  or  compensation  for  moneys  paid  or  services 
performed,  as  absolutely,  fully,  and  perfectly  as  if  this  con- 
tract had  never  been  made.  And  said  party  of  the  first 
part  shall  have  the  right  imraeiliately,  upon  the  failure  on 
the  part  of  the  second  party  to  comply  with  the  stipula- 
tion of  this  contract,  or  any  part  thereof,  to  enter  upon  the 
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land  aforesaid,  and  take  immediate  possession  thereof  with- 
out process  of  law,  together  with  the  improvements  and 
appurten^oes  thereunto  belonging. 

.  '^  And  the  said  partj  of  the  second  part  covenants  and 
agrees  that  she  will  surrender  unto  the  said  party  of  tlie 
first  part  ^he  said  land  and  appurtenances,  without  delay 
and  hindrance,  and  no  court  shall  relieve  the  party  of  the 
second  part  from  a  failure  to  comply  strictly  and  literally 
with  this  contract/' 

The  assignment  from  Emma  C.  Kelley  to  the  plaintiff 
was  in  writing,  and  approved  by  the  Union  Pacific  Bail- 
road  Company's  land  commissioner. 

S.  H.  Sornberger  further  testified  that  in  the  fall  of  1875 
he  leased  all  his  lands,  including  this,  to  one  William  Cam- 
eron, who  thereupon  went  into'  the  possession  of  the  same, 
and  continued  in  the  possession  of  the  same  until  in  the 
fall  or  winter  of  1880,  as  the  tenant  of  the  plaintiff,  work- 
ing the  above  land,  and  accounting  to  the  plaintiff  for  the 
rents. 

That  in  the  fall  of  1880  the  Union  Pacific  Railroad 
Company  attempted  to  sell  this  land  to  the  defendant,  and 
that  the  plaintiff  was  informed  by  Cameron  that  Berggren 
was  claiming  the  rent  of  the  place  for  that  year,  1880. 
That  the  plaintiff  went  promptly  to  the  premises,  while 
Cameron  was  threshing  the  grain  which  was  grown  on  the 
premises,  and  claimed,  and  Cameron  delivered,  the  wheat 
in  controversy  to  the  plaintiff,  by  putting  the  same  in  a  bin 
in  a  granary  belonging  to  the  plaintiff,  on  an  adjoining 
piece  of  land  of  the  plaintiff;  the  same  being  one-fourth  of 
the  grain  so  grown  on  said  premises,  and  being  the  rent  for 
said  premises  for  1880.  That  a  few  days  afterwards  Berg- 
gren and  Oraham,  the  defendants,  went  to  this  granary 
and  took  this  identical  wheat,  and  carried  it  away  and  sold 
it.  That  there  were  88  bushels  of  it,  and  it  was  then  worth 
the  sum  of  65  to  70  oenta  per  bushel.  Plaintiff  never  got 
the  wheat 
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On  cross-examination  Mr.  Sornberger  testified  that  he 
had  no  recollection  of  any  notice  of  the  cancellation  of  the 
contracts  for  the  sale  of  the  land  by  the  company. 

The  defendant  offered  M.  B.  Berggren,  one  of  the  de- 
fendants, as  a  witness,  who  testified  that  on  the  26th  day 
of  June,  1880,  he  purchased  the  land  described  by  Mr. 
Sornberger  in  his  testimony  from  the  Union  Pacific  Rail- 
road Company,  upon  a  contract  similar  in  terms  to  the 
terms  of  one  from  the  said  company  to  Emma  C.  Kelley, 
which  contracts  were  admitted  in  evidence  by  the  courts 
over  the  objection  of  the  plaintiff,  on  the  ground  that  the 
same  were  immaterial  and  irrelevant,  and  for  the  reason 
that  no  proper  foundation  had  been  laid  for  their  introduc- 
tion, to  which  the  plaintiff  excepted.  Over  the  same 
objection  by  plaintiff,  he  was  permitted  to  testify  that  he 
did  not  dispose  of  the  same  during  the  year  1880.  That 
at  the  time  of  the  purchase  of  the  same  from  the  company 
the  agent  of  the  company  agreed  to  give  him  the  right  to 
the  rent  for  1880.  That  he  notified  Cameron  that  he 
looked  to  him  for  the  rent.  That  when  Cameron  threshed 
the  grain  in  the  fall  of  1880  he  went  there  and  demanded 
the  same,  but  that  Mr.  Sornberger,  the  plaintiff,  was  there 
and  got  the  grain,  and  he  did  not  then  get  it.  That  a  few 
days  thereafter  the  defendants  Vv^ent  to  the  premises  of  the 
plaintiff,  and  took  the  wheat  in  controversy  from  the  gran- 
ary of  the  plaintiff,  where  it  had  been  stored  by  the  man 
Cameron,  it  having  been  divided  out  as  the  one-fourth 
part  of  the  grain  grown  on  the  premises  aforesaid ;  that 
they  took  it  under  a  "  writ "  issued  by  some  justice  of  the 
peace,  but  which  writ  was  neither  offered  or  received  in 
evidence,  and  its  nature  is  unknown. 

On  cross-examination  he  testified  that  he  knew  that 
Cameron  had  been  fjr  years  leasing  this  land,  and  had  been 
paying  rent  therefor  to  the  plaintiff;  that  at  the  time  he 
purchased,  in  June,  the  wheat  in  controversy  was  almost 
ready  to  harvest;  that  all  that  Cameron  did  by  way  of  de- 
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livering  it  to  Berggren  as  rent  was  that  on  demand  of 
defendant  Graham  he  told  in  what  bin  the  wheat  was,  and 
the  defendants  took  it  and  carried  it  away,  and  sold  it. 

J.  £.  Davis  testified,  over  the  objection  above  stated,  that 
he  was,  in  1879  and  1880,  the  local  land  agent  of  the 
Union  Pacific  Railroad  Company  for  Saunders  county,  for 
the  sale  of  the  company's  lands;  that  it  was  his  recollection 
that  Mr.  Soruberger  was  informed  that  the  contract  for  the 
land  on  which  the  grain  was  grown  was  cancelled ;  that 
it  was  his  recollection  that  he  was  the  person  who  informed 
him,  and  that  it  was  either  late  in  1879  or  early  in  1880; 
also  that  Mr.  Cameron  knew  of  a  cancellation  some  time 
in  March,  1880.  That  at  that  time  he,  Cameron,  agreed 
to  deliver  to  the  company,  or  to  whomsoever  it  should 
direct,  one-fourth  of  the  crop.  That  after  Berggreq  bought 
the  land,  at  a  conversation  between  Cameron,  witness,  and 
Berggren,  it  was  witness'  recollection  that  Mr.  Cameron 
agreed  to  deliver  to  Berggren  the  share  which  he  had  pre- 
viously agreed  to  deliver  to  the  company. 

On  cross-examination  he  stated  that  the  notice  which  he 
gave  of  the  cancellation  of  the  contracts  was  neither  in 
writing  or  printed,  nor  was  he  able  to  state  time  or  place 
where  notice  was  given,  further  than  that  it  was  a  verbal 
notice,  which  he  had  given  plaintiff  some  time  during  the 
winter.  And  the  cross-examination  elicited  the  fact  that 
the  contract  which  Cameron  had  made  with  him^  as  agent 
of  the  company,  was  simply  that  he  had  notified  him  that 
the  company  had  cancelled  the  contracts,  that  they  would 
Ipok  to  him  for  the  rent,  and  th^^t  Cameron  had  said  that 
he  had  as  soon  pay  the  rent  to  them  as  to  Sornberger. 

N.  B.  Berggren,  brother  of  one  of  the  defendants,  also 
testifies  that  he  heard  the  contract  between  his  brother  and 
Cameron,  and  that  it  was  agreed  that  the  grain  in  question 
was  to  go  to  M.  B.  Berggren. 

That  a  cause  of  forfeiture  existed  for  a  considerable  period 
prior  to  June,  1880,  is  clearly  shown  by  the  proof.     The 
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vendor,  however,  had  not  availed  itself  of  the  privilege, 
and  so  long  as  it  failed  to  do  so  the  right  of  the  vendee  to 
the  possession  of  the  land  continued.  In  this  case  he  had 
actual  possession,  by  his  tenant,  who  had  sown  the  wheat 
in  the  spring  of  1880,  a  portion  of  the  product  of  which  is 
the  matter  in  controversy  in  this  case. 

At  common  law,  which  prevails  in  this  state,  a  tenant 
who  sows  or  plants  a  crop,  where  it  is  not  possible  for  him 
to  know  that  his  estate  ^vill  terminate  before  the  crop  can 
ripen,  and  it  does  terminate  before,  is  entitled  to  harvest 
and  secure  the  crop  at  maturity.  This  rule  is  applied  to 
tenants  for  life  and  tenants  at  will,  unless  the  title  under 
which  they  claim  contains  some  express  provision  to  the 
contrary.  Co.  Litt.,  656.  2  Bla.  Com.,  122.  1  Cruise 
Dig.,  109-110.  Whiimarah  v,  CvUing,  10  John.,  861. 
Bain  v.  Clarky  10  John.,  428.  Bingham  on  Real  Estate, 
539. 

In  Stewart  v.  Doughty,  9  John.,  108,  where  A  let  to  B 
a  farm  for  six  years,  and  it  was  agreed  that  either  party 
might  put  an  end  to  the  lease  on  giving  to  the  other  six 
months^  notice ;  but  if  A  gave  notice  to  B  to  quit,  he  was 
to  allow  B  for  preparing  the  ground  for  seed,  and  for  any 
extra  labor,  etc.,  in  the  autumn  of  1884  B  sowed  the 
ground  with  wheat,  rye,  etc.,  and  in  the  February  follow- 
ing A  gave  notice  to  B  to  quit.  The  court  held  that  as  the 
lease  had  been  terminated  by  the  lessor  while  the  crops 
were  in  the  ground,  the  lessee  was  entitled  to  emblements. 
It  is  said  (p.  112) :  "  The  doctrine  of  emblemen  ts  is  founded 
on  the  clearest  equity  and  the  soundest  policy,  and  ought 
to  receive  a  liberal  encouragement.'^ 

In  Debow  v.  Titua,  6  Halstead,  128,  a  minister  being  the 
tenant  of  the  parsonage  land,  and  while  in  possession  sowed 
the  land  with  grain,  and  then  sold  the  crop,  but  before 
the.  grain  was  ripe  voluntarily  ceased  to  be  pastor  of  the 
church,  but  left  the  premises  and  removed  to  another  con- 
gregation, it  was  held  that  the  purchaser  could  not  recover 
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the  crop.  It  is  said :  '^  He  who  has  an  estate  or  interest 
in  lands,  the  duration  of  which  is  uncertain  in  point  of 
time,  and  he  who  has  such  an  estate  as  may  perhaps  con- 
tinue until  the  grain  is  ripe,  shall,  if  he  sows  the  land,  be 
permitted,  or  his  executors  or  administrators  in  case  of  his 
decease,  to  enter  upon  it  and  harvest  and  reap  the  crop," 
unless  by  his  own  act  he  terminates  the  tenancy. 

In  this  case,  although  a  cause  of  forfeiture  existed  at  the 
time  the  wheat  in  question  was  sown,  still  there  had  been 
no  actual  forfeiture,  and  his  estate  continued  until  such  for^ 
feiture  took  place.  The  plaintiff  therefore  had  a  right  by 
his  tenant  to  sow  the  wheat  in  question,  and  his  estate  be- 
ing terminated  after  said  crop  was  sown,  but  before  it  was 
ripe,  he  was  entitled  to  harvef^t  the  same. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Selden  N.  Merriam,  plaintiff  in  error,  v.  Thomas 
B.  Gordon,  defendant  in  error. 

Fraotice  in  Supreme  Court:  correctiok  of  mandate.  An 
action  against  a  non-resident  defendant  was  instituted  in  the 
district  court,  the  purpose  of  which  was  to  set  aside  a  treasurer's 
tax  deed.  Service  of  summons  was  made  by  publication,  and 
no  appearance  being  made  by  defendant,  a  decree  was  rendered 
as  prayed.  Within  five  years  after  the  decree  the  defendant 
appeared  and,  under  the  provisions  of  section  eighty-two  of  the 
civil  code,  sought  to  set  aside  the  decree  and  make  his  defense. 
Notice  of  his  motion  was  served  upon  the  attorney,  of  recoid  of 
the  plaintiff  in  the  original  action.  This  service  was  quaahed 
by  the  district  court  for  the  reason  that  it  was  not  served  upon 
plaintiff  personally.    Upon  review  by  the  suprenie  court,  the 
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decision  of  the  district  court  was  reyersed  and  the  cause  re- 
manded, with  directions  to  said  court  to  '*  reinstate  the  cause 
and  try  the  issues  presented  by  the  answer  of  said  Merriam,  and 
proceed  to  final  judgment  in  said  cause  according  to  law. "  Upon 
the  return  of  the  cause  to  the  district  court,  plaintiff  filed  "  coun- 
ter affidayits  "  tending  to  prove  that  the  defendant  had  actual 
knowledge  of  the  pendency  of  the  action  in  time  to  have  made 
his  defense.  Defendant  moved  to  strike  these  from  the  files, 
assigning  as  the  basis  of  his  motion  the  direction  of  the  supreme 
court  as  evidenced  by  the  mandate.  Pending  this  motion  plain- 
tiff, by  motion,  called  attention  of  the  supreme  court  to  the 
irregularity  of  the  mandate  in  its  directions  to  the  district  court  to 
**  try  the  issues,"  etc,  instead  of  the  usual  form,  "to  proceed  with 
the  case  according  to  law  "  ;  whereupon  it  was  ordered  that  the 
mandate  be  corrected  accordingly.  The  corrected  mandate  be- 
ing returned  to  the  district  court,  it  overruled  the  motion  to 
strike  the  counter  affidavits  from  the  files,  and  npon  a  hearing  of 
the  affidavite  it  was  found  that  defendant  had  notice  of  the  pend- 
ency of  the  action,  and  his  motion  to  open  the  decree  was  denied. 
Hdd,  No  error;  that  the  correction  of  the  mandate  having  been 
made  before  ^e  final  hearing  of  the  motion,  it  was  authority  to 
the  district  court  to  proceed  as  it  did.  JSeld^  further,  That  the 
direction  contained  in  the  original  mandate  and  opinion  was  not 
the  application  of  a  legal  principle  binding  upon  the  supreme 
court  as  an  abjudication,  to  be  corrected  only  by  a  rehearing,  but 
simply  a  misdirection,  which  might  have  been  corrected  .by  the 
court  on  its  own  motion  had  attention  been  called  to  it. 

Ebbob  to  the  district  court  for  Cass  oouiity.    Heard  be 
low  before  Pound,  J. 

8.  P.  Vanattay  for  plaintiff  in  error. 

Chapman  &  Polky  for  defendant  in  error. 

Reese,  J. 

The  original  action  in  this  cause  was  instituted  in  the 
district  court  of  Cass  county  by  defendant,  in  error  in  the 
year  1878.  The  purpose  of  the  suit  was  to  procure  the 
cancellation  of  certain  tax  deeds  which  had  been  executed 
to  the  lands  described  in  the  petition.     Service  was  had  by 
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publication.  A  default  was  entered  and  decree  rendered 
in  accordance  with  the  prayer  of  the  petition. 

On  the  7th  day  of  April,  1884,  and  within  four  years 
from  the  date  of  the  decree^  the  defendant  in  the  action 
(plaintiif  in  error  here)  filed  his  motion  to  open  the  judg- 
ment and  decree,  under  the  provisions  of  section  eighty- 
two  of  the  civil  code,  and  defendant  in  error  being  a  non- 
resident, he  served  notice  on  the  attorney  of  record  for 
defendant  in  error.  At  the  same  time  he  filed  an  answer 
to  the  petition. 

At  the  next  term  of  the  district  court  defendant  in  error 
moved  to  quash  the  service  of  notice  to  open  the  decree, 
and  assigned  for  ground  of  the  motion  the  fact  that  service 
had  been  made  on  the  attorney  and  not  upon  himself.  This 
motion  was  sustained  by  the  district  court,  but  the  decision 
was  reversed  by  this  court.  Merriam  v.  Gordon^  17  Neb., 
325.  And  the  cause  was  remanded.  Upon  its  return  to 
the  district  court  it  was  found  that,  following  the  opinion, 
the  mandate  directed  the  district  court  to  ^'  reinstate  the 
cause  and  try  the  issues  presented  by  the  answer.''  This 
decision  was  made  on  the  11th  day  of  March,  1885.  On 
the  8th  day  of  October,  1885,  a  motion  was  made  in  this 
court  to  change  or  correct  the  mandate  so  that  it  might  di- 
rect the  district  court  to  proceed  with  the  cause  in  accord- 
ance with  law,  omitting  the  specific  instruction  to  reinstate 
the  cause  and  try  the  issues  presented  by  the  answer.  This 
motion  was,  of  course,  sustained  and  the  correction  made. 
The  writer  hereof,  in  writing  that  opinion,  without  proper 
reflection,  made  use  of  the  language  referred  to,  and  the 
mistake  was  not  noticed  by  the  other  members  of  the  court 
until  attention  was  called  to  it.  It  is  very  clear  that  the 
fullest  extent  to  which  the  court  could  rightfully  go  was 
a  simple  reversal  of  the  judgment  of  the  district  court,  with 
directions  to  proceed  with  the  cause. 

Upon  the  receipt  of  the  corrected  mandate  the  district 
court  very  properly  considered  that  the  cause  was  before 
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it  in-the  same  coDditioD  in  which  it  left  it  on  the  former 
appeal,  except  as  to  the  raling  on  the  motion  to  qnash  the 
service  which  had  been  reversed.  Over  the  objections  of 
plaintiff  in  error  it  permitted  defendant  in  error  to  file 
counter  affidavits  (as  was  his  right  under  section  eighty* 
two,  supra),  showing  the  actual  knowledge  of  plaintiff  in 
error  of  the  pendency  of  the  original  action  prior  to  the 
decree,  and  for  that  reason  the  decree  should  not  be  opened. 
Plaintiff  in  error  sought  to  strike  the^  affidavits  from  the 
files,  relying  on  the  direction  from  this  court  requiring  a 
trial.  His  motion  for  that  purpose  was  overruled,  the 
finding  on  the  proofs  was  against  him,  and  the  motion  to 
open  the  decree  was  overruled.    Of  this  he  complains. 

The  question  presented  is  as  to  the  effect  of  the  decision 
of  this  court  in  so  far  as  it  would  deprive  defendant  in  er- 
ror of  his  right  to  make  proof  of  the  knowledge  of  plain- 
tiff in  error  of  the  pendency  of  the  action  in  time  to  make 
his  defense  before  the  decree.  It  is  not  material  as  to  what 
might  have  been  the  effect  had  the  mandate  not  been  cor- 
rected, for  the  correction  was  made  before  the  fiual  action 
of  the  district  court  was  taken.  As  to  the  language  con- 
tained in  the  opinion,  it  would  be  without  effect  upon  the 
case  except  so-far  as  it  might  mislead  counsel.  It  con- 
tained no  declaration  of  any  principle  of  law  as  applicable 
to  the  case,  and  the  mandate  to  the  district  court  would 
have  to  be  its  guide.  It  was  not  an  adjudication  which 
could  only  be  corrected  by  a  rehearing,  nor  was  it  the  an- 
nunciation of  a  legal  principle  from  which  the  court  could 
not  recede.  It  was  simply  an  oversight,  and  one  which, 
it  seems  to  us,  the  legal  mind  would  readily  detect  as  such, 
and  as  one  which  the  court  could  and  should  correct  upon 
its  own  motion  as  soon  as  discovered. 

We  think  the  district  court  was  correct  in  its  decision  to 
hear  the  affidavits  presented,  and  its  orders  are  affirmed. 

Judgment  aooordingly. 
The  other  judges  concur. 
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Jackson  Roberts,  plaintiff  in  error,  v.  Adams 
County,  defendant  in  error. 

Taxes:  liability  op  county  for  illegal  sale.  Wliere  the 
treasurer  of  a  oounty  has  sold  lands  lor  taxes  which  were  not  tax- 
able and  upon  which  no  tax  was  due,  the  county  is  to  ho  d  the 
purchaser  harmless  by  paying  him  the  amount  of  principal,  in- 
terest and  costs.     Roberts  v,  Adams  Cb.,  18  Neb.,  471. 

Error  to  the  district  court  for  Adams  ooiuity.  Tried 
below  before  Morris,  J. 

Batty  &  Castro,  for  plaintiff  in  error. 

L.  J,  Oappa,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

In  August,  1883,  the  plaintiff  filed  his  petition  in  the 
district  court  of  Adams  oounty,  in  which  he  alleges  "That 
on  April  1st,  1879,  the  county  commissioners  of  defend- 
ant furnished  the  assessor  of  Little  Blue  precinct  a  list  of 
land  supposed  to  be  taxable  in  said  precinct;  that  said  list 
erroneously  contained  the  northwest  quarter  of  the  south- 
east quarter  of  section  twenty-nine,  town  five,  range  ten, 
in  Adams  county;  that  the  assessor  valued  said  land  at 
f  140  and  returned  said  valuation  with  other  lands  to  the 
county  clerk,  on  the  Ist  Monday  in  June,  1879.  That 
said  clerk  extended  the  taxes  of  1879  against  said  land  as 
follows,  to-wit,  total  $439;  that  said  tax  not  having  been 
paid,  became  delinquent  on  the  1st  day  of  May,  1880; 
that  on  the  first  Monday  in  November,  1880,  the  land  was 
offered  for  sale  by  the  treasurer  and  returned  *not  sold  for 
want  of  bidders';  that  on  the  16th  day  of  November,  1880, 
the  plaintiff  bought  said  land  at  private  sale  of  said  treas- 
urer for  said  delinquent  tax  of  1879,  and  paid  therefor  the 
sum  of  |5.36. 
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''That  there  was  no  tax  due  against  said  land  at  the  time 
of  said  sale,  for  the  reason  that  said  land  at  the  time  of 
said  assessment  belonged  to  the  general  government  and 
was  not  liable  to  taxation. 

"That  said  land  was  wrongfully  placed  upon  the  tax  list, 
and  wrongfully  assessed  and  wrongfully  sold,  and  that  on 
account  of  wrongfully  putting  said  land  on  the  tax  list,  and 
wrongfully  assessing  and  selling  the  same,  the  defendant 
became  liable  to  the  plaintiff  for  the  amount  so  paid  by 
him  as  aforesaid,  to-wit,  the  sum  of  f  5.35  with  interest  at 
the  rate  of  twenty  per  cent  per  annum  from  Nov.  16th, 
1880.''  There  are  forty -nine  causes  of  action  stated  in  said 
petition,  substantially  the  same  as  the  above,  varying  only 
in  dates  and  amounts. 

"  The  aggregate  amount  claimed  by  the  plaintiff  in  said 
petition  is  $412.16,  for  which  he  claims  a  judgment  with 
interest  at  20  per  cent  from  April  5th,  1883. 

"  No  testimony  was  offered  by  either  party,  but  the  at- 
torneys for  the  plaintiff  and  defendant  stipulated  in  open 
court  that  as  to  each  and  every  count  in  the  plaintiff's  peti- 
tion the  treasurer  had  made  an  entry  opposite  each  tract  of 
land  mentioned  in  the  petition,  on  the  record  of  sales,  that 
the  same  was  erroneously  sold.  Upon  that  stipulation  the 
case  was  submitted  to  the  court,  and  on  March  20th,  1884, 
the  court  made  an  order  appointing  L.  J.  Capps  referee  to 
compute  the  amount  due  on  the  several  claims  set  forth  in 
the  petition  as  follows : 

''First.  The  amount  due  on  the  principal  with  12  per 
cent  interest 

"Second.  The  amount  due  on  the  principal  with  20  per 
cent  interest  for  the  flrst  two  years  subsequent  to  the  pay- 
ment of  said  principal  and  12  per  cent  thereafter. 

"That  on  November  10th,  1884,  the  referee  made  and 
filed  his  report  in  writing. 

"That  on  November  19th,  1884,  the  court  found  for  the 
defendant  and  dismissed  the  action  at  the  costs  of  the 
plaintiff." 
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Sec.  131  of  the  revenue  law  provides  that,  "  When  by 
mistake  or  wrongful  act  of  the  treasurer  or  other  officer, 
land  has  been  sold  on  which  no  tax  was  due  at  the  time, 
or  whene^ver  land  is  sold  in  consequence  of  error  in  describ- 
ing such  land  in  the  tax  receipt,  the  county  shall  hold  the 
purchaser  harmless  by  paying  him  tlie  amount  of  princi- 
pal, interest,  and  costs  to  which  he  would  have  been  enti- 
tiled  had  the  land  been  rightfully  sold,"  etc.  Corap.  Stats., 
Ch.  77. 

The  statute  applies  to  all  cases  where  land  has  been  sold 
for  taxes  when  no  taxes  were  due  thereon.  The  county, 
through  its  treasurer,  by  offering  a  tract  of  land  for  sale 
for  the  taxes  claimed  to  be  due  thereon,  in  effect  says  to  the 
purchaser,  that  the  land  offered  for  sale  was  taxable,  and 
the  taxes  have  not  been  paid.  Honesty  and  fair  dealing 
require  that  a  county,  no  more  than  an  individual,  shall  be 
permitted  to  obtain  and  retain  money  paid  under  a  mistake 
of  fact.  Our  statute  has  guarded  the  rights  of  a  tax  pur- 
chaser so  that  he  may  recover  the  purchase  money  with  in- 
terest, but  if  the  lands  were  not  taxable  or  no  taxes  were 
due  thereon,  the  purchaser  would  be  unable  to  enforce  his 
lien  for  taxes.  Hence  the  statute  requires  the  county  *'  to 
hold  the  purchaser  harmless  by  paying  him  the  amount  of 
principal,  interest,  and  costs.''  It  is  clear  that  the  county 
is  liable  in  this  case,  and  the  court  should  have  so  found. 
The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  further  proceedings.  Roberta  v,  Adams 
Co.,  18  Neb.,  471. 

Reversed  and  remanded. 

The  other  judges  concur. 
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John  H.  Roberts,  plaintiff   in   error,  v.  Adams 
County,  defendant  in  error. 

Maxwell,  Ch.  J. 

The  issues  in  this  case  are  the  same  as  in  Jackson  Roberta 
V.  Adams  County ^  }ust  decided,  and  the  same  decision  will 
be  entered.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Beversed  and  remanded. 


Woodward  &  Stearnb,    plaintiff   in    error,  v 
Adams  County,  defendant  in  error. 

Maxwell,  Ch.  J. 

The  questions  involved  in  this  case  are  similar  to  those 
in  the  case  of  Jackson  Roberts  v.  Adams  County.  It  is 
therefore  unnecessary  to  state  our  reasons  for  the  decision. 
The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 
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John  G.  Fritz  and  Paulina  Fritz,  plaintiffs  in  » 56  m^ 
ERROR,  V,  Crist  Grosnicklaus,  defendant  in 

ERROR. 

1.  Action  quia  timet.     Petition  in  an  action  to  qniet  title  ex- 

amined and  Held,  to  state  a  cause  of  action. 

2.  Pleading:  demubbsb.    The  filing  ofademnrrerto  a  pleading 

is  a  waiver  of  the  right  to  file  a  motion  for  an  order  reqniriog 
the  pleader  to  make  the  all egations  of  the  pleading  assailed  more 
definite  and  certain. 

3.  Judgment :  default.    A  motion,  after  judgment,  to  set  aside 

a  defaalt  shoald  be  accompanied  by  an  answer  showing  a  defense 
to  the  action.  If  not,  and  no  defense  is  sought  to  be  shown,  the 
motion  should  be  oyerruled.  - 

Error  to  the  district  court  for  Holt  couDty.  Tried  be- 
low before  Tiffany,  J. 

Uttley  &  Small,  for  plaintiflFs  in  error. 

KinJcaid  &  King,  for  defendant  in  error. 

Reese,  J. 

This  is  a  proceeding  in  error  to  the  district  court  of  Holt 
county. 

The  first  question  presented  for  decision  is  as  to  the 
alleged  error  of  the  district  court  in  its  ruling  upon  a  de- 
murrer to  the  petition  of  defendant  in  error,  who  was  plain- 
tiff below. 

The  petition  is  as  follows  : 

''  1st.  The  plaintiff  for  cause  of  action  states  the  facts  to 
be  that  on  the  13th  of  May,  188 1,  he  purchased,  and  thereby 
became  the  owner  of,  the  northeast  quarter  of  section  thirty- 
two  (32),  township  twenty-nine  (29),  range  eleven  (11)  west 
sixth  principal  meridian,  in  Holt  county,  Nebraska. 

''  2d.     That,  at  the  time  of  said  purchase,  plaintiff  and 
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one  David  L.  Ludwig  were  coDtemplating  a  co-partnership 
to  carry  on  a  general  milling  and  other  kindred  business 
in  Holt  county,  Nebraska,  the  members  of  which  were  the 
said  plaintiff  and  said  David  Ludwig,  and  no  others,  in 
the  said  contemplated  company.  Partnership  was  to  be 
Grosnicklaus  &  Co.,  but  said  partnership  at  the  time  of 
said  purchase  had  not  been  formed. 

"  3d.  That  plaintiff,  supposing  at  the  time  of  said  pur- 
chase that  said  contemplated  partnership  would  be  formed, 
and,  to  save  the  expense  of  recording  said  property,  had 
said  real  estate  deeded  to  Grosnicklaus  &  Co.,  to  inure  to 
the  use  of  said  partnership  when  it  should  be  formed,  as 
was  then  contemplated. 

^Mth.  That  the  plaintiff  paid  the  entire  purchase  price 
of  said  lands  from  his  own  individual  funds. 

"  5th.  That  said  contemplated  co-partnership  between 
plaintiffi  and  said  David  Ludwig  was  not,  at  the  time  of 
said  purchase,  nor  at  any  time  prior  or  subsequent  thereto, 
actually  formed,  and  no  such  co-partnership  has  ever  in 
fact  existed. 

*^  6th.  That  the  defendants  now  claim  title,  the  nature 
and  extent  of  which  is  unknown  to  plaintiff,  in  and  to  said 
premises  by  virtue  of  a  partnership  formed  between  the 
said  plaintiffs  and  the  said  defendants  herein  and  one  Anna 
Grosnicklaus ;  but  said  partnership  was  formed  long  after 
the  purchasing  of  said  lands  by  plaintiff,  and  that  neither 
of  said  defendants  have  any  title  or  interest  in  said  laud 
or  any  part  thereof. 

"  7th.  The  plaintiff  further  says  that  the  claim  of  said 
defendants  to  title  of  said  land  casts  a  cloud  upon  the  title 
of  this  plaintiff  to  said  land. 

*'  8th.  The  plaintiff  further  says  that  he  is  the  absolute 
owner  of  said  land  in  fee  simple,  and  defendants  have  do 
right  or  title  in  the  same.  First.  Plaintiff  therefore  prays 
that  each  of  said  defendants  may  be  summoned  to  appear 
and  show  cause  why  the  title  of  plaintiff  should  not  be 


JULY  TERM,  1886.  415 

Fritz  V.  QrosnlcklauB. 

quieted  m  and  to  said  lands.  SeeoDd.  That  on  the  final 
hearisg  of  this  cause  this  plaintiff  be  decreed  to  be  the  ab- 
solute and  sole  owner  of  said  premises,  and  that  upon  the 
final  hearing  of  said  cause  said  defendants  and  each  of  them 
be  perpetually  enjoined  from  having  or  claiming  any  in- 
terest or  title  in  and  to  said  premises  or  any  portion  thereof, 
and  that  plaintiff  have  such  other  and  further  relief  as  may 
be  just  and  equitable. 

The  grounds  for  demurrer  are  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that ''  it  does  not  appear  from  the  facts  stated  that  there  is 
any  cloud  on  plaintiff's  title." 

The  demurrer  was  overruled. 

It  is  insisted  that  the  petition  fails  to  state  a  cause  of 
action  in  that  it  does  not  contain  any  averments  describing 
the  character  of  the  alleged  claim  of  plaintiffs  in  error,  nor 
that  they  have  no  title  or  interest  in  the  land  described  in 
the  petition. 

It  must  be  conceded  that  the  petition  is  not  skillfully 
drawn,  and  is  not  as  full  in  its  averments  as  might  be  de- 
sired by  a  careful  pleader;  but  we  think  that  by  the  appli- 
cation of  the  liberal  rules  which  prevail,  under  the  code, 
for  the  construction  of  pleadings  {Humphries  v.  Spaffordy 
14  Neb.  489.  Sec.  1  Civil  Code),  the  petition  ia  sufficient. 
By  it  we  are  informed  that  plaintiff  and  one  Ludwig  con- 
templated the  formation  of  a  partnership,  the  firm  name  or 
style  of  which  was  to  be  "  Grosqicklaus  &  Co.";  and  that 
for  the  benefit  of  said  firm  plaintiff  purchased  the  real 
estate  described,  with  his  own  means;  but  to  avoid  any 
further  expense  in  conveying  the  title  to  the  new  firm  when 
formed,  he  caused  the  deed  to  be  made  so  as  to  convey  di- 
rectly to  it.  This  partnership  was  never  created,  and 
therefore  did  not  take  title.  That  defendants  (plaintiffs  in 
error  here),  one  Anna  Grosnicklaus,  and  defendant  in  error, 
afterwards  formed  a  partnership,  and  that  by  virtue  of  this 
partnership  relation  *'the  defendants  now  claim  title  to  the 


416   SUPREME  COURT  OF  NEBRASKA, 

Frits  y.  Grosnioklaus. 

land;  the  nature  and  extent  of  which  is  unknown  to  plain- 
tiff. *  *  *  BqI;  gj^ij  partnership  was  formed  long 
after  the  purchase  of  said  lands  by  plaintiff,  and  that 
neither  of  said  defendants  have  any  title  interest  in  said 
lands,  nor  any  part  thereof."  This  is  suflScient.  If  plain- 
tiffs in  error  have  no  interest  nor  title  to  said  land,  but,  by 
reason  of  their  partnership  relation  to  defendant  in  error,  and 
the  peculiar  language  of  the  deed  in  question,  are  asserting 
a  title,  it  would  afford  ground  for  relief.  It  is  claimed 
that  the  petition  should  allege  the  terms  of  the  partner- 
ship, and  whether  or  not  it  still  existed,  etc.  We  cannot 
see  that  either  of  these  facts  could  become  essential  or  ma- 
terial if  the  real  estate  did  not  enter  into  or  become  a  jiart 
of  the  partnership  property.  But  suppose  these  allegations 
were  necessary  in  order  to  render  the  petition  more  de^nite 
and  certain  as  to  the  exact  cause  of  action  sought  to  be 
stated,  the  proper  remedy  would  have  been  a  motion  for  a 
more  specific  statement,  made  before  filing  the  demurrer. 

After  the  demurrer  had  been  overruled,  a  day  t^as  fixed 
upon,  on  or  before  which  plaintiffs  in  error  were  required 
to  plead  to  the  petition.  Instead  of  answering  to  the  mer- 
its of  the  petition,  plaintiffs  in  error  filed  a  motion  asking 
an  order  requiring  defendant  in  error  to  make  his  petition 
more  definite  and  certain  in  the  following  particulars: 
*^  To  state  in  the  sixth  paragraph  of  his  petition  the  date 
at  which  the  partnership  was  formed,  the  names  of  the 
persons  to  such  partnership,  the  terms  and  conditions  of 
such  partnership,  whether  such  partnership  is  still  existing 
or  not,  and  if  dissolved,  the  terms  of  such  dissolution.'' 
This  motion  was  stricken  from  the  files  upon  the  applica- 
tion of  defendant  in  error,  and  this  ruling  is  assigned  for 
error.  The  holding  was  correct.  The  filing  of  the  de- 
murrer was  a  waiver  of  the  right  to  file  a  motion  for  a 
more  specific  statement.  Maxwell's  PI.  and  Pr.  (1886  ed.), 
167.    Savage  v.  Challis,  4  Kas.,  319. 

After  disposing  of  the  motion  for  a  more  spedfie  state- 
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menty  a  de&ult  was  entered  against  plaintiff  in  error, 
and  on  the  same  day  the  proofs  were  heard  and  a  decree 
rendered  in  favor  of  defendant  in  error^  in  aooordanoe  with 
the  prayer  of  his  petition.  Three  days  afterwards  plain- 
tiffs moved  the  court  to  set  aside  the  decree,  assigning 
twelve  grounds  or  reasons  for  the  motion,  all  of  which  were 
the  alleged  errors  of  the  court  in  the  rulings  above  referred 
to,  and  in  its  findings  of  fact  on  the  trial,  as  well  as  in  ren- 
dering the  decree.  No  answer  was  presented,  and  no  in- 
timation was  given  as  to  whether  a  defense  to  the  action 
existed.    This  was  necessary. 

The  motion  was  overruled,  and  we  think  the  ruling  was 
correct. 

The  decree  of  the  district  court  is  affirmed. 

Decree  affirmed. 
The  other  judges  concur. 


Ex  p^rte  Jesse  Cross. 

Jurisdiction :  Indian  besebvations.  The  courts  of  this  state 
have  no  anthority  to  prosecute  and  punish  one  Indian  for  a 
crime  committed  against  another  on  the  reservation  to  which 
they  each  belong,  so  long  as  they  maintain  their  tribal  rela- 
tions. 

Original  application  for  writ  of  habeas  coiyua. 

J.  L,  Caldwell,  for  relator. 

O.  M,  Lambertaoriy  for  respondent. 

Reese,  J. 

This  is  a  petition  for  a  writ  of  habeas  corpuSy  presented 
by  Jesse  Cross,  who  allies  that  he  is  unlawfully  restrained 
27 
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of  his  liberty  by  W.  P.  Rathburn,  the  sheriff  of  Dakota 
county.  The  allegations  of  the  petition  are,  in  stibstanoa, 
that  the  petitioner  was  arrested  under  a  warrant  issued  by 
the  county  judge  of  Dakota  county  upon  a  complaint  ac- 
cusing him  of  the  crime  of  horse  stealing,  and  upon  a  pre- 
liminary examination  was  held  to  bail  to  await  the  action 
of  the  grand  jury  to  be  convened  at  the  next  term  of  the 
district  court  within  and  for  that  county,  and  in  default  of 
bail  has  been  committed  to  jail.  The  fietitioneris  a  Win- 
nebago Indian,  residing  on  the  Omaha  and  Winnebago  res- 
ervation in  this  state.  He  is  accused  of  stealing  a  horse 
from  one  George  Minnick,  who  is  a  member  of  the  Omaha 
tribe,  and  residing  on  the  same  reservation.  These  two 
tribes  are  consolidated  under  one  agency,  known  as  the 
Omaha  and  Winnebago  Agency.  The  tribal  relations  ex- 
isting among  said  Indians  has  never  been  dissolved,  and 
still  exists  as  between  the  parties  named  and  their  tribes. 
The  alleged  crime  was  committed  on  the  reservation.  The 
sheriff  filed  a  general  demurrer  to  the  petition. 

The  question  presented  is,  whether  or  not  the  state  courts 
have  jurisdiction  over  an  Indian  for  an  offense  committed 
against  another  Indian  on  their  reservation,  under  the  cir- 
cumstances named. 

The  case  was  presented  by  counsel  who  had  given  the 
subject  careful  attention,  and  who  displayed  quite  a  con- 
siderable degree  of  ability  in  the  argument  and  in  the  prep- 
aration of  briefs;  but  soon  after  the  submission,  it  was 
made  known  to  the  court  that  the  restraint  had  been  re- 
moved and  the  petitioner  was  no  longer  held  a  prisoner, 
and  the  further  consideration  of  the  case  was  abandoned, 
the  cause  still  remaining  on  the  docket. 

Since  the  question  here  involved  has  been  decided  by  the 
Supreme  Cour.t  of  the  United  States  in  an  opinion  written 
by  Judge  Miller,  of  that  court,  and  filed  on  the  10th  day 
of  May,  1 886,  we  deem  it  proper  to  refer  to  that  decision 
as  being  the  holding  of  the  court  of  last  resort,  and  pes- 
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sessiDg  appellate  jurisdiction  over  this  court,  upon  the  ques- 
tion presented,  and  thus  dispose  of  the  case.  See  United 
Stales  V.  Kagarua^  28  Cent.  Law  Journal,  420. 

In  that  case  it  is  held  that  the  state  courts  have  no  jur- 
isdiction over  the  Indians  within  the  state,  and  on  their 
reservations,  for  crime  committed  by  and  against  each  otheri 
so  long  as  they  maintain  their  tribal  relations.  It  is  true 
that  the  decision  is  based  upon  an  act  of  Congress  passed 
after  the  arrest  of  the  petitioner,  and  therefore  might  not  be 
decisive  of  the  question  involved  in  this  case,  did  one  ex- 
ist, yet  as*  it  declares  the  law  as  it  is  and  has  been  since  the 
taking  effect  of  the  act,  to  wit,  March  3,  1885,  and  is  now 
by  the  terms  of  the  act  and  the  construction  given  it  by  the 
highest  court  of  the  nation,  the  law  of  the  land,  we  ac- 
knowledge its  authority.  We  also  fully  approve  of  the 
reasoning  of  the  learned  judge  who  wrote  the  opinion. 

The  case  at  bar  will  be  stricken  from  the  docket. 

Judgment  ACOORDiNGLYi 
The  other  judges  concur. 


State  of  Nebraska,  ex  rel.  J.  R.  Werster,  v.  Board 
OF  County  Commissioners  op  Lancaster  County. 

1.  Counties :  refunding  bonds  :  contract  with  attorney. 
One  W.  claimed  to  have  discovered  that  certain  honds  issued  to 
railroads  hy  L.  county,  drawing  ten  per  cent  interest  and  sup- 
posed to  have  many  years  to  run,  were  payable  ^'on  or  be- 
fore "  the  ultimate  date  of  payment  at  the  option  of  the  county, 
and  that  they  could  be  refunded  with  six  per  cent  bonds.  He 
thereupon  entered  into  a  contract  with  the  county  commission- 
ers of  said  county  to  procure  the  refunding  of  said  bonds  for  a 
certain  per  cent  of  the  proceeds  to  be  retained  by  him.  HM^  That 
the  commissioners  had  no  authority  to  enter  into  such  contract, 
and  that  it  was  void. 
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2.    :    COMPENSATION  OF  AGENT.    Where  a  connty  employs  ai» 

agent  to  refund  its  bonds,  and  before  the  revocation  of  the  au- 
thority he  necessarily  performs  labor  and  expends  money  in  the 
prosecution  of  the  business  from  which  the  county  derives  ben- 
efit, he  is  entitled  to  a  fair  compensation  for  said  labor,  and  the 
repayment  of  said  money. 

8.     Beferee  :    pbactice.    Where  a  party  desires  a  referee  to  find 
^  additional  ftcts  he  should  file  a  motion  for  a  further  report. 

Original  application  for  mandamus. 

J.  R.  Webster,  relator,  pro  «e. 

W.  J.  Lamby  for  respondents. 

Mason  &  Whedon  and  D.  O.  Oourtnay,  for  intervening 
parties. 

Maxwell,  Ch.  J. 

This  is  an  original  action  to  compel  the  defendants  to* 
to  pass  upon  a  claim  of  relator  filed  with  said  board  for 
money  alleged  to  have  been  expended,  and  for  certain  la- 
bor alleged  to  have  been  performed  by  him  in  the  refund- 
ing of  the  bonds  of  Lancaster  county.  The  cause  was  re- 
ferred to  Hon.  W.  H.  Hunger  to  take  testimony  and  find 
the  facts,  and  he  has  made  a  report,  as  follows : 

"  In  pursuance  of  an  order  of  this  court,  appointing  the 
undersigned  sole  referee  to  find  and  report  the  facts  at  is- 
sue in  this  case,  I  took  the  oath  required  by  law,  and  fixed 
the  28d  day  of  March,  1886,  at  the  office  of  the  county  clerk 
of  said  county,  as  the  time  and  place  for  hearing,  and  noti- 
fied the  parties  thereof. 

^'  At  the  time  and  place  above  stated,  I  proceeded  to  the 
trial  of  the  matters  above  referred  to  me,  the  relator  ap- 
pearing in  person,  and  the  respondents  by  Walter  J.  Lamb, 
their  attorney,  and  the  intervenors,  by  O.  P.  Mason  and 
D.  6.  Courtnay,  their  attorneys,  and  after  hearing  the  evi- 
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'denoe  offered  by  the  parties  and  the  arguments  of  their  at- 
torneys^ I  find  the  following  facts : 

''  Ist.  That  at  the  several  dates  hereinafter  mentioned^ 
iind  for  several  years  prior  thereto,  the  relator  was  a  prac- 
ticing attorney  in  the  city  of  Lincoln  in  said  state. 
.  "2d.  That  on  the  1st  day  of  May,  1871,  the  said  county 
of  Lancaster  issued  to  the  Midland  Pacific  Railway  Com- 
pany three  hundred  bonds  with  interest 'coupons  attached, 
each  bond  for  the  sum  of  five  hundred  dollars,  to  aid  in  the 
construction  of  the  railway  of  said  company  from  Nebraska 
City,  in  the  county  of  Otoe,  to  J  street,  in  Lincoln,  in  Lan- 
caster county,  Nebraska. 

''  8d.  That  on  the  1st  day  of  January,  1878,  the  said 
county  of  Lancaster  issued  to  the  Midland  Railway  Com- 
pany two  hundred  bonds  with  interest  coupons  attached, 
each  bond  for  the  sum  of  five  hundred  dollars,' to  aid  in 
the  construction  and  completion  of  the  railway  of  said 
company  from  the  city  of  Lincoln,  in  the  county  of  Lan- 
caster, to  the  Union  Pacific  Railroad,  in  said  state. 

'^  4th.  That  eabh  and  all  of  said  bonds  bore  interest  at 
the  rate  of  ten  per  cent  per  annum,  payable  annually. 

'^  5th.  That  all  of  said  bonds  were  issued  in  pursuance 
of  propositions  adopted  by  the  electors  of  said  county,  pur- 
suant to  the  several  acts  of  the  legislature  of  the  state  of 
Nebraska  in  such  cases  made  and  provided. 

"6th.  The  proposition  so  adopted  by  the  electors  of 
Baid  county  under  which  the  first  series  of  said  bonds  were 
issued,  provided  that  said  bonds  should  be  payable  ^on  or 
before  the  expiration  of  twenty-five  years  from  the  1st  day 
-of  May,  1871.' 

"  The  proposition  so  adopted  by  the  electors  of  said  county 
under  which  the  second  series  of  said  bonds  were  issued, 
provided  that  said  bonds  should  be  payable  '  on  or  before 
ihe  expiration  of  thirty  years  from  the  date  thereof.' 

"  7th.  The  first  series  of  said  bonds  contained  a  recital 
ihat  the  same  were  payable  '  on  or  before  the  1st  day  of 
May,  1896.* 
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"  The  second  series  of  said  bonds  contained  a  recital  that 
the  same  were  payable  *  on  or  before  the  first  day  of  Jan- 
uary, 1903/ 

*^8th.  A  copy  of  said  propositions  so  adopted  by  the 
electors  of  said  county  were  duly  spread  upon  the  commis- 
sioners^ records  of  said  county. 

**9th.  No  copy  of  the  bonds  of  either  series  was  pre- 
served among  the  records  of  the  commissioners'  or  county 
clerk's  office. 

"  10th.  A  copy  of  the  first  series  of  said  bonds  was 
recorded  in  the  office  of  tl^e  auditor  of  state  of  the  state  of 
Nebraska^  but  no  such  copy  was  recorded  of  the  second 
series  of  said  bonds. 

*'  11th.  That  the  bond  register  of  said  county  shgwed 
that  the  first  series  of  said  bonds  matured  May  Ist,  1896, 
and  that  the  second  series  of  said  bonds  matured  January 
Ist,  1908,  but  did  not  show  that  the  same  were  payable 
*  on  of  before '  said  dates. 

"  12th.  The  interest  on  both  series  of  said  bonds  had  been 
paid. down  to  and  including  the  first  day  of  January,  1884 
the  principal  being  outstanding  and  unpaid. 

"  13th.  On  the  11th  day  of  January,  1884,  the  relator 
addressed  the  board  of  county  commissioners  of  said  county 
the  following  letter : 

"  ^January  11th,  1884. 
"  *  To  the  Board  of  County  Commissioners,  Lancaster 
County,  Nebraska : 

"  ^Gentlemen — I  have  devised  a  plan  by  which  I  can 
obtain  a  surrender  of  some  portion  of  the  outstanding 
county  bonds  not  due,  at  par,  and  fund  the  same  into  a 
lower  interest  bond,  without  bad  faith  or  repudiation. 
Some  of  the  bonds  I  can  force  in  without  expense  to  th& 
county,  or  any  weakening  of  its  good  credit  and  good  name» 

"  *  I  propose  to  do  so  for  one-sixth  part  of  the  sum  saved. 
I  desire  this  may  be  kept  confidential  until  you  may  deter- 
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mine  what  you  will  answer,  and  until  after  you  have  con- 
ferred and  advised  with  me  on  the  matter. 

"*  Respectfully, 

''  'J.  R.  Webster.' 

"14th.  Negotiations  were  thereafter  had  between  relator 
and  the  board  of  county  commissioners  of  said  county  un- 
til the  3d  day  of  March,  1884,  when  a  contract  was  entered 
into  between  relator  and  said  board  of  county  commission- 
ers, which  contract  was  spread  upon  the  commissioners' 
record  of  said  county,  and  contained,  among  other  recitals^ 
the  following: 

"  *  Whereas  certain  outstanding  bonds  of  Lancaster 
county,  Nebraska,  hereinafter  mentioned,  were  voted  to  be 
issued,  and  were  issued,  payable  on  or  before  their  dates  of 
maturity ;  and  whereas  J.  R.  Webster  desires  authority  to 
undertake,  on  behalf  of  the  county,  to  recall  and  redeem 
such  bonds,  without  expense  or  hazards  of  cost  to  the 
county,  and  agrees  to  be  at  the  expense  and  trouble  to  dis- 
cover the  whereabouts  of  the  holders  thereof,  and  notify 
them,  the  said  bonds  are  called  in  by  said  county,  and  are 
now  payable.     Now,  therefore,  be  it 

"  'Resolved,  By  the  board  of  county  commissioners,  that 
J.  R.  Webster  be  and  he  is  hereby  authorized,  for  the  pur- 
pose and  upon  the  conditions  aforesaid,  to  act  as  agent  of 
the  county  of  Lancaster  in  the  premises. 

"  *  2.  Resolved  fu/rther,  That  the  issue  of  bonds  dated 
May  Ist,  1871,  in  the  sum  of  $150,000,  to  the  Midland 
Pacific  R.  R.  Company,  also  the  issue  of  bonds  dated  Jan- 
uary 1st,  1873,  in  the  sum  of  $100,000,  to  the  Midland 
Pacific  R.  R.  Company,  with  accrued  interest  on  each  of  said 
bonds  to  May  1st,  1884,  be  and  the  same  are  declared  due 
and  payable  at  the  county  treasury  May  1st,  1884,  and  after 
May  1st,  1884,  interest  on  said  bonds  and  each  and  every 
one  of  them  shall  cease. 

"  *4.  Resolved,  That  for  the  purpose  of  raising  money 
with  which  to  redeem  said  bonds  so  called,  there  be  executed 
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and  negotiated  six  per  cent  interest  bonds;  said  bonds  to 
be  negotiated,  bat  not  delivered  or  issued,  until  old  bonds 
in  like  amount ^ire  surrendered  to  county  treasurer;  none 
of  said  bonds  to  be  negotiated  or  sold  at  less  than  their  par. 
value.  And  for  his  compensation  for  services  in  and  about 
this  business  said  Webster  shall  and  is  hereby  allowed 
the  premium  which  said  bonds  on  negotiation  may  bring, 
without  other  claim  than  such  premium  for  any  service 
rendered,  for  any  expense  incurred,  or  for  any  disburse- 
ment of  moneys  required  to  be  made  in  any  way  connected 
with  or  arising  out  of  the  matter  of  calling  in  said  out- 
standing indebtedness  or  bonds,  or  of  the  funding  of  the 
above,  these  series  of  bonds,  or  the  negotiation  or  sale  of 
the  same. 

"  *The  authority  of  said  Webster  to  terminate  one  year 
from  this  date;  and  the  said  J.  R.  Webster  accepts  such 
employment  on  the  above  terms,  and  binds  himself  to  the 
diligent  and  faithful  performance  of  said  service,  and  now 
agrees  to  hold  the  county  harmless  for  all  costs  and  ex- 
penses, from  litigation  or  otherwise,  that  may  or  can  in  any 
way  arise  out  of  the  said  matter.' 

''  15th.  That  prior  to  the  time  relator  addressed  his  letter 
of  January  11th,  1884,  to  the  said  board  of  county  com- 
missioners, it  was  not  known  by  said  commissioners  that 
said  bonds  were  made  payable  'on  or  before'  the  date  of 
maturity;  but  after  the  receipt  of  said  letter,  and  before 
said  contract  was  entered  into,  such  investigation  was  made 
as  resulted  in  their  learning  the  form  of  the  first  series  of 
said  bonds,  and  that  the  same  were  made  payable  'on  or 
before '  the  date  of  maturity ;  but  said  commissioners  did 
not  know  the  form  of  the  second  series  of  said  bonds^  or 
whether  they  were  optional,  until  some  time  after  the  ex- 
ecution of  said  contract  (although  it  is  recited  in  the  con- 
tract that  they  were  all  payable  '  on  or  before'). 

"16th.  That  prior  to  the  execution  of  said  contract,  re- 
lator solicited  various  citizens  and  tax-payers  of  said  county 
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to  advise  the  said  board  of  commissioners  as  to  the  propri- 
ety of  making  a  contract  with  said  Webster  for  the  pur- 
pose of  funding  said  bonds.  That  several  of  such  persons 
wrote  letters  to  said  commissioners  stating,  in  substance^ 
that  in  their  opinion  it  would  be  for  the  best  interest  of  the 
county  to  fund  such  bonded  indebtedness^  and  in  their 
opinion  relator's  proposition  was  a  fair  and  reasonable  one. 
That  some  of  said  letters  were  written  under  the  impres- 
sion and  belief  on  the  part  of  the  writers  that  said  bonds 
were  voted  optional  but  issued  absolute  in  reference  to  time 
of  payment.  But  relator  did  not  state  to  any  of  the  per- 
sons who  wrote  such  letters  that  the  bonds  were  issued 
absolute^  and  relator  did  not  know  whether  the  second  series 
were  issued  absolute  or  conditional  until  some  time  after 
the  execution  of  said  contract;  but  he  did  know  that  the 
first  series  was  issued  conditional  before  the  execution  of 
the  contract  • 

"  17th.  That  in  the  month  of  January,  1884,  and  before 
said  contract  was  entered  into,  the  board  of  county  com- 
missioners employed  Walter  J.  Lamb  as  the  attorney  for 
said  Lancaster  county  for  the  year  1884,  at  the  agreed 
price  of  $50  per  month  ($600  per  year) ;  that  during  all  of 
said  year  1884  said  Lamb  acted  as  the  attorney  for  said 
county,  and  attended  all  the  meetings  of  said  board  of  com- 
missioners, and  advised  them  generally  upon  all  matters, 
and  was  paid  the  price  above  stated  therefor. 

*^  18th.  That  in  pursuance  of  said  contract,  and  after  the 
same  was  entered  into,  relator  prepared  form  of  call  of  said 
bonds,  with  resolutions  for  entry  upon  the  commissioners' 
journal,  and  prepared  form  of  new  bond  to  be  issued.  He 
obtained  the  names  and  addresses  of  the  holders,  or  nearly 
all,  of  such  bonds,  served  notices  personally  on  many  of  the 
holders,  and  on  banking  institutions  through  which  the  in- 
terest coupons  had  been  collected,  and  made  the  call  as  gener. 
ally  known  as  possible.  He  visited  many  places  where  such 
bonds  were  held,  for  that  purpose  leaving  home  on  or  about 
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the  3d  of  April,  went  to  Baltimore,  Philadelphia,  New 
York,  Boston,  and  Manchester,  N.  H.,  saw  many  of  the 
holders,  and  notified  them  for  the  most  part ;  so  that  be- 
tween the  first  of  May  and  the  middle  of  July,  1884,  nearly 
the  entire  amount  of  the  $260,000  was  presented  for  pay- 
ment, he  being  absent  about  three  weeks.  He  also,  at  the 
suggestion  of  said  board  of  commissioners,  prepared  and 
printed  a  prospectus  or  circular  about  the  new  issue  of 
bonds  and  call  of  old  bonds,  which  was  approved  by  said 
board.  His  expenses,  paid  out  in  the  printing  above  re^- 
ferred  to,  stationery,  expressage,  traveling  expenses,  in  and 
about  the  foregoing  matters,  amounted  to  the  sum  of  $453, 
no  part  of  which  has  been  paid  him. 

"  19th.  That  on  the  25th  day  of  April,  1884,  a  suit  was 
commenced  in  the  district  court  of  said  county  by  one  Wm, 
C.  Griffith,  against  the  commissioners  of  said  county,  the 
county  clerk,  county  treasurer,  and  county,  attorney,  the 
object  and  prayer  of  which  was  to  restrain  the  issue  of  said 
funding  bonds.  The  petition  in  said  act  on  i*eciting  the 
said  contract  between  relator  and  said  board  of  county  com- 
missioners, a  temporary  order  of  injunction  was  granted  in 
said  action. 

"  20th.  That  thereafter,  on  the  26th  day  of  April,  1884, 
relator  stated  to  said  board  of  commissioners  that  his  con- 
struction of  the  pleading  and  object  of  the  Griffith  action 
in  its  legal  interpretation  was  not  to  prevent  the  funding 
of  the  bonds,  but  to  prevent  their  being  funded  under  the 
contract,  and  his  compensation  for  tlie  premium  that  they 
might  bring ;  that  to  wait  and  litigate  that  matter  would 
cause  the  county  a  large  loss  in  diflerence  of  interest,  and 
that  the  interests  of  the  public  in  effi^ting  the  funding 
operation  and  saving  default  upon  its  call  was,  to  his  mind, 
a  matter  of  paramount  importance  to  his  individual  inter- 
est He  at  the  same  time  tendered  a  rescission  of  the  con- 
tract by  a  written  communication,  in  which  written  com- 
munication, among  other  things,  he  said :  ^^  In  r^ard  to 
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my  own  compensation,  in  case  these  suggestions  are  adopted, 
for  services  already  done,  in  giving  information  of  the 
redeemable  character  of  these  outstanding  tens,  and  advice 
therewith  connected,  I  will  leave  that  wholly  to  the  discre- 
tion of  the  board  at  a  future  time  to  adjust/ 

*'That  thereafter,  on  the  25th  day  of  April,  1884,  at  a 
session  of  said  board  of  commissioners,  an  agreement  was 
entered  into  between  relator  and  said  board  of  commission- 
ers, which  agreement  was  spread  upon  the  commissioners' 
record,  and  was  in  words  as  follows: 

"  *  Office  of  the  Clerk  of  Lancaster  1 
County,  Nebraska,     j 
"  '  The  board  of  commissioners  of  said  county  being  in 
session,  and  having  the  matter  of  the  proposed  refunding 
of  certain  outstanding  bonds  under  consideration,  as  well 
as  a  proposition  and  contract  made  and  entered  into  by  and 
between  the  board  and  one  J.  R.  Webster,  said  agreement 
being  recorded  in  commissioners'  record  "  E,"  at  page  82, 
and  his  rights  under  said  contract  being  by  said  J.  B, 
Webster  waived  by  his  report  filed  April  26th,  1884,  make 
the  following  order  in  the  premises,  that  is  to  say,  that  said 
contract  be  and  the  same  is  hereby  rescinded,  and  the  said 
J.  K.  Webster  concurs  in  this  action. 
"'Dated  at  Lincoln,  April  29th,  1884. 

" '  H.  C.  Keller, 
«'W.  J.  Weller, 
" '  W.  E.  Caldwell, 

"*  County  Commissioners. 
"*J.R.  Webster.' 
"  21st.  That  such  proceedings  in  said  suit  brought'  by 
said  Wm.  C.  Griffith  were  had  that  on  the  80th  day  of 
March,  1885,  at  a  session  of  the  district  court  of  said  Lan- 
caster county,  a  decree  was  rendered  in  said  action  as  fol- 
lows: 

" '  And  now  on  this  day  this  cause  came  on  for  final 
hearing  before  the  court,  the  same  having  been  previously 
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argued  and  submitted^  and  upon  consideration  the  court 
doth  find  the  issues  in  this  cause  in  favor  of  the  plaintiff, 
and  that  at  the  commencement  of  this  action  the  temporaiy 
order  of  injunction  allowed  herein  was  properly  and 
rightfully  allowed,  and  the  said  court  doth  further  find 
that  since  the  commencement  of  this  action,  the  contract 
sought  to  be  enjoined,  and  which  was  enjoined  by  the 
temporary  order  of  injunction  allowed  herein,  has  been 
by  the  parties  thereto  annulled  and  cancelled  and  abro- 
gated, and  there  is  no  necessity  for  any  further  order  or 
decree  in  the  premises,  and  the  said  petition  is  dismissed, 
and  the  parties  hereto  go  hence  without  day,  and  it  is  fur- 
ther considered,  ordered,  adjudged  and  decreed,  that  said 
suit  be  dismissed,  and  that  the  plaintiff  pay  one-fourth  of 
the  costs,  taxed  at  $130.60,  and  the  said  defendants  three- 
fourths  of  the  costs  herein,  taxed  at  $91.75,  and  that  exe- 
cution is^ue  therefor;  and  it  is  further  ordered,  adjudged, 
considered  and  decreed,  that  the  principal  and  securities 
on  the  injunction  bond,  given  in  this  cause,  be  and  are 
hereby  released,  and  forever  discharged  firom  liability 
thereon.' 

*^22  d.  That  prior  to  the  time  relator  addressed  his  first 
letter  to  said  board,  Jan.  11,  1884,  it  was  not  known  by 
said  board  of  commissioners  that  any  of  said  bonds  oould 
be  funded,  that  by  reason  of  the  letter  thus  written  by 
relator  and  the  contract  entered  into  between  him  and  the 
said  board,  such  investigation  was  had  as  led  to  the  find- 
ing out  that  said  bonds  were  payable  'on  or  before'  the 
final  date  of  maturity.  That  by  reason  of  the  action  of 
the  relator  in  having  the  call  for  payment  made  in  finding 
out  the  names  and  residence  of  the  holders  and  service  of 
notices  for  redemption,  the  first  series  of  said  bonds  were 
finally  redeemed  and  the  new  funding  bonds  issued 
therefor,  bearing  interest  at  6  per  cent  per  annum,  which 
funding  bonds  were  sold  to  the  state  of  Nebraska  at  par 
and  the  money  used   in  payment  of  said   first  series  of 


I 


JULY  TERM,  1886.  429 

State  T.  Lancaster  County. 

bonds.  Bat  said  matter  was  not  completed  and  such  sale 
to  the  state  of  Nebraska  was  not  finally  consummated 
antil  after  the  rescission  of  said  contract^  April  29, 1884. 

'^  23d.  Kelator  rendered  no  further  services  for  said 
county  after  the  rescission  of  said  contract    ' 

^'  24th.  That  a  large  portion  of  said  second  series  of 
bonds  were  under  said  call  presented  for  payment^  but  at 
the  suggestion  of  certain  tax  payers  that  said  seoond  series 

were  ill^l^  the  said  board  on  the day  of. ,  1884, 

ordered  no  further  payment  of  interest,  and  no  payment 
of  principal  to  be  made  until  the  validity  of  the  same 
should  be  judicially  determined. 

'^  26th.  That  by  reason  of  the  funding  of  said  first 
series  of  bonds,  from  a  10  per  cent  to  a  6  per  cent  interest 
bond  the  annual  debt  charge  of  said  county  was  reduced 
♦6,000. 

"  26th.  The  services  rendered  by  relator,  as  before 
stated  under  said  contract  were  of  benefit  and  value  to  said 
county. 

«  27th.  On  the  eighth  day  of  May,  1884,  relator  filed 
with  the  county  clerk  of  said  county  his  bill  for  services 
and  expenses,  a  copy  of  which  is  set  forth  in  his  informa- 
tion in  this  case,  which  said  bill  was  duly  verified  by  the 
oath  of  said  relator. 

'<  28th.  Relator  has  not  been  paid  anything  for  his 
said  services  or  expenses  rendered  and  expended  as  before 
stated. 

"  28J.  The  services  rendered  relator,  as  above  stated, 
were  not  voluntary,  but  under  the  agreement  and  expecta- 
tion that  he  would  receive  compensation  therefor. 

^'  29th.  The  said  board  of  county  commissioners  have 
fiEiiled  and  refused  to  take  any  action  whatever  upon  said 
bill  of  relator. 

"80th.  In  January,  1884,  the  board  of  county  com- 
missioners, in  their  estimate  of  revenue  required  for  bonded 
debt  for  fiscal  year,  estimated,  and  in  July  following  levied 
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taxes  to  pay  the  interest  on  said  two  series  of  bonds  in  the 
sum  of  $25,000. 

*'31st.  In  January,  1885,  the  county  board  did  not 
include  the  bill  of  claim  of  relator  for  services  and  ex- 
penses so  rendered  in  their  estimate  of  expenses. 

"  82d.     No  judgment  at  law  had  been  i-endered,  ad- 
judging said   two  series   of   bonds   so  proposed    to  be  j 
redeemed  valid  and  legal. 

"  83rd.     No  vote  of  the  electors  of  said  county  was  j 

had  upon  the  question  of  the  issuing  of  said  proposed 
refunding  bonds,  or  for  the  redemption  of  the  first  and  I 

second  series  of  the  Midland  Pacific  bonds. 

^^  34th.     There  is  no  fraud  or  collusion  between  relator  | 

and  the  board  of  county  commissioners  in  the  matter  of 
making  a  proper  defense  to  this  action. 

"  All  of  which  is  respectfully  submitted, 

"  Wm.  H.  Munger, 

"Referee." 

The  defendants  except  to  finding  No.  16,  for  "  That  the 
referee  did  not  state  any  persons  who  wrote  such  letters, 
that  the  bonds  to  be  refunded  were  isisued  absolute  as  to 
timQ  of  payment."  The  principal  objection  made  is  that 
it  is  supported  only  by  the  testimony  of  the  relator  him- 
self; and  that  it  is  contradicted  by  the  positive  statements 
of  three  witnesses  named.  In  our  opinion,  however,  the 
the  evidence  is  sufficient  to  justify  the  referee  in  making 
the  finding  objected  to. 

Exceptions  are  also  taken  to  findings  numbered  22, 
24,  26,  28,  82,  and  34,  principally  upon  the  ground  in 
substance  that  they  are  against  the  weight  of  evidence. 
Without  attempting  to  review  the  evidence  at  length,  or 
give  a  synopsis  of  it,  we  will  say,  that  each  of  the  findings 
is  based  upon  the  evidence,  and  seems  to  be  supported  by 
it.  The  careful  and  capable  lawyer  who  acted  as  referee 
in  the  case  has  taken  a  large  amount  of  testimony  in  the 
case,  which  is  now  before  us,  and  has  predicated  his  find- 
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ings  on  such  testimony.  That  the  defendants  employed  the 
relator  as  agent  to  aid  in  refunding  the  bonds  of  Lancas- 
ter county  at  a  low  rate  of  interest  there  is  no  question, 
and  that  in  pursuance  of  such  employment  he  expended 
his  own  money  and  spent  several  days^  time  in  endeavor- 
ing to  bring  about  the  refunding  of  such  bonds  is  undis- 
puted. These  services  were  rendered,  too,  on  the  promise 
of  compensation.  The  county  availed  itself  of  this  labor 
and  lias  been  benefitted  thereby.  These  services  seem  to 
have  l)een  necessary  on  the  part  of  some  one  employed  by 
the  county  to  enable  the  county  to  refund  its  bonds,  and 
the  county  having  received  the  benefit  of  the  labor  should 
make  a  fair  compensation  therefor,  and  for  the  money 
actually  and  necessarily  expended  by  such  agent  in. the 
prosecution  of  his  labors. 

While  it  is  true  that  the  powers  of  a  board  of  county 
commissioners  is  derived  from  the  statute,  and  a  contract 
entered  into  without  authority  of  law  is  void,  still  the 
law  is  not  to  be  construed  in  such  a  manner  as  to  deprive 
the  county  board  of  the  power  to  pay  a  reasonable  com- 
pensation for  beneficial  labor  performed  for  the  county  at 
its  request,  on  the  adjustment  of  its  funded  indebtedness. 
This,  however,  will  not  include  compensation  for  services 
as  attorney,  for  the  discovery  that  the  bonds  of  Lancaster 
county  were  payable  "  on  or  before  "  the  dates  named  in 
the  proposition.  The  records  of  a  county  ought  to  be  kept 
in  such  a  manner  that  the  time  when  its  bonded  indebted- 
ness would  become  due,  or  would  be  paid  upon  the  exercise 
of  an  option  to  that  effect,  would  readily  be  ascertained 
by  all  tax  payers;  and  it  is  somewhat  remarkable  that 
the  defendants,  who  were  charged  with  the  management 
of  the  financial  affairs  of  the  county,  did  not  examine 
such  record  and,  if  possible,  fund  the  bonds  at  a  lower 
rate  of  interest.  This  certainly  was  for  the  interest  of  all 
tax  payers  in  the  county. 

This  court,  however,  cannot  permit  any  one  to  speculate 
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on  the  funds  of  a  county  by  preferring  advice  upon  a  mair 
ter  of  law  which  is  presumed  to  be  known  to  all.  Thus  in 
Platte  County  v.  Oerrard,  12  Neb.,  244,  the  defendants  had 
pointed  out  certain  railroad  lands  to  the  county  commis- 
sioners as  being  taxable,  and  were  to  issue  certain  notices^ 
and  give  advice  in  the  case  for  twenty-five  per  cent,  of  the 
taxes  collected ;  but  this  court  refused  to  enforce  the  con- 
tract. In  such  case  it  was  the  duty  of  the  county  board  to 
place  such  lands  on  the  tax  list  and  to  collect  and  apply 
the  revenue  arising  therefirom  in  the  manner  provided  by 
law ;  therefore,  there  was  no  authority  to  divert  any  por- 
tion of  the  same  from  the  county  treasnry.  So  in  this  case 
thje  defendants  have  no  authority  to  employ  private  parties 
to  refund  the  county  bonds,  and  divert  a  portion  of  the 
amount  received  therefor  from  the  public  treasury.  This, 
if  permitted,  "would  result  in  gross  abuse.  The  entire 
amount  therefor  derived  from  the  sale  of  such  bonds 
must  be  paid  into  the  appropriate  fund,  and  applied  to  the 
purposes  authorized  by  statute.  Where,  however,  a  county 
has  employed  an  agent  to  assist  in  refunding  such  bonds^ 
who,  in  good  faith  relying  upon  his  employment,  has  spent 
his  time  and  money  in  the  performance  of  such  labor  from 
which  the  county  has  derived  a  benefit,  justice  requires 
that  he  be  paid  a  fair  compensation  for  such  labor,  and  that 
the  money  necessarily  expended  be  repaid  to  him  with  in- 
terest. 

The  defendants  ask  the  court  to  correct  and  supplement 
the  findings  of  the  referee  so  that  the  actual  facts  may  ap- 
pear. If  it  was  desired  to  have  the  i*eferee  find  additional 
facts  within  the  order  of  reference,  the  proper  mode  of  pro- 
cedure is  by  a  motion  for  a  further  report  The  report, 
however,  seems  to  cover  all  the  questions  submitted.  A 
peremptory  writ  will  issue  requiring  the  board  of  county 
commissioners  of  Lancaster  county  to  act  upon  the  claim  of 
the  relator  so  far  as  the  repayment  of  the  money  expended 
by  him  as  above  set  forth,  and  to  fair  compensation  for  the 


JULY  TERM,  1886.  433 

Cook,  V.  Pickrel. 

labor  performed  by  him  for  said  county,  and  as  to  all  other 
matters,  the  writ  is  denied. 

Reese  and  Cobb,  JJ.,  {not  concumng  in  full  in  the 
above  opinion) : 

We  agree  that  the  writ  may  issue  in  this  case  to  require 
respondents  to  audit  the  claim  of  relator,  the  amount  to  be 
limitel  to  a  repayment  of  the  money  actually  expende<l  by 
him  for  the  benefit  of  the  county,  as  found  by  the  referee, 
to  wit,  $453. 

Judgment  accordingly. 


John   P.    Cook,  plaintiff   in  error,   v.    Harvey 

PiCKRKL,    defendant   IN    ERROR. 

Trial :  evidbxcb.     The  evidence  examined  and  Held  insufficient  to 
sustain  the  verdict. 

Error  to  the  district  court  for  York  county.     Tried 
below  before  Nokval,  J. 

France  &  Harlan  and  2>.  T.  Moore,  for  plaintiff  in  er- 
ror. 

Sedwick  &  Power,  for  defendant  in  error. 

Cobb,  J. 

This  action  was  brought  in  the  district  court  by  Pickrel 
against  Cook.  The  petition  contains  two  counts,  one  of 
which  charges  "  that  *  *  *  the  defendant's  dogs  chased 
and  drove  about  and  worried  plaintiff's  horses.  That  by 
reason  thereof  the  said  horses  of  the  plaintiff  were  greatly 
28 
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damaged  and  injured  so  that  one  thoroughbred  brood  mare 
of  the  value  of  (300  was  killed,  and  one  thoroughbred  colt 
was  damaged  in  the  sum  of  (150^  and  rendered  of  no 
value."  And  the  other  of  which  charges,  "  that  said  de- 
fendant *  *  *  chased  and  drove  about  the  plain  tiff's  horses 
with  dogs  in  a  negligent  manner,  and  that  in  consequehoe 
thereof  the  said  horses  of  the  plaintiff  of  the  value  of  $1,500 
were  greatly  damaged  and  impaired,  and  that  one  thorough- 
bred brood  mare,  by  reason  thereof,  of  the  value  of  $300, 
was  killed,  and  one  thoroughbred  colt,  the  property  of  the 
plaintiff,  was  by  reason  thereof  greatly  damaged  and  in- 
jured, and  rendered  of  no  value  whatever,  to  the  plaintiff's 
damage  $150,  and  other  horses  were  injured  by  reason 
thereof  in  the  sum  of  $160,"  etc. 

The  defendant,  Cook,  on  the  7th  day  of  February,  1883, 
filed  his  answer  in  said  cause,  in  and  by  which  he  denied 
*'  each  and  every  allegation  in  the  plaintiff's  petition  con- 
tained." 

It  appears  from  the  record  that,  before  trial,  there  were 
three  preliminary  or  dilatory  motions  made  by  counsel  for 
Cook,  all  of  which  were  overruled,  and  the  overruling  of 
two  of  which  is  assigned  as  error,  and  insisted  on  in  the 
brief  of  counsel.  These  assignments  cannot  be  considered, 
for  the  reason  that,  as  set  out  in  the  record,  these  prelimi- 
nary motions  seem  to  have  been  made  after  the  filing  of  the 
answer  to  the  merits.  The  writer  is  of  opinion  that  one  of 
said  motions,  that  to  require  plaintiff  to  reduce  his  petition 
to  one  count  or  single  statement  of  his  cause  of  action, 
would  have  beeu  sustained  had  it  been  made  and  insisted 
upon  before  pleading  to  the  merits.  But  of  course,  after 
a  plea  or  answer  upon  the  merits,  and  it  remains  on  the 
files  of  the  case,  no  motion  or  application  of  the  character 
referred  to  will  be  allowed. 

There  was  a  trial  to  a  jury,  with  a  verdict  and  judgment 
for  Pickrel,  plaintiff.  Cook,  defendant,  brings  the  cause 
to  this  court  on  error. 
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There  are  twenty-six  errors  assigned,  some  of  which,  as 
we  have  seen^  cannot  be  considered,  for  the  reason  above 
given;  and  others,  which  are  based  upon  the  admission  of 
irrelevant  and  improper  evidence  offered  by  Pickrel,  and 
the  exclusion  of  relevant  and  proper  evidence  offered  by 
Cook,  cannot  be  considered,  for  the  reason  that  they  are  too 
general,  not  pointing  out  the  evidence  to  which  they  sever- 
ally refer.  Such  of  the  errors  assigned  as  may  be  consid- 
ered, and  which  are  deemed  sufficient  to  a  proper  disposi- 
tion of  the  case,  will  be  stated  as  they  are  examined  and 
disposed  of. 

"  1.  The  verdict  is  not  sustained  by  sufficient  evidence.'* 

The  evidence  preserved  in  the  bill  of  exceptions  is  vol- 
uminous, consisting  of  two  hundred  and  seventy  written 
pages,  and  the  cause  having  been  brought  to  this  court  be- 
fore the  taking  effect  of  the  abstract  law,  is  not  abstracted. 
It  will,  therefore,  be  impracticable  to  present  more  than 
a  brief  remme  of  the  evidence  here,  and  that  will  be  con- 
fined to  the  evidence  applicable  to  points  considered. 
Charles  Bell,  a  witness,  sworn  and  testified  on  the  part  of 
Pickrel,  that  he  knows  plaintiff  and  defendant;  that  he 
was  herding  cattle  and  horses  for  Pickrel  on  the  day  of 
the  injury ;  he  herded  the  horses  just  like  the  cattle.  He  * 
drove  them  up  a  little  after  3  o'clock,  may-be  later.  "  I 
got  them  drove  up  and  went  and  got  a  lunch ;  I  went  out 
to  get  a  horse,  and  got  on  the  horse  and  saw  the  horses 
coming  three-fourths  of  a  mile  away — come  running  in. 
This  mare,  Angeline,  was  first.  When  they  come  closer 
and  run  up,  I  saw  this  mare  did  not  come  up.  I  started 
and  rode  across  some  one's  field  south-west,  and  I  met 
Eph.  Gkible  and  Clarence  Lesh.  They  said — "  Here  wit- 
ness was  interrupted  by  plaintiff's  counsel,  who  put  to  him 
the  following  interrogatory  :     . 

Q.  How  carefully  did  you  watch  the  horses  at  the  time 
you  were  herding  them  there?  Counsel  for  defendant  ob- 
jected  to  this  question   as   incompetent   and    irrelevant. 


, 
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The  objection  was  overruled  and  witness  answered  as  fol- 
lows: 

A.  I  herded  the  horses  the  same  as  I  herded  the 
cattle.  They  kept  picking  around.  I  had  to  watch  the 
cattle  in  the  herd.  I  had  twenty-three  or  four  head 
of  horses,  fifty-one  head  of  cattle,  eighty-three  head  in 
all;  had  no  help.  They  kept  trying  to  get  away  all 
the  time.  I  kept  rounding  them  up.  They  got  over 
in  the  field  out  of  sight.  I  did  not  dare  to  leave  the 
cattle  and  go  over  and  follow  them.  Got  into  the  yard  at 
Pickrel's  at  —  o'clock  and  drove  into  the  house. 

Q.     Were  you  horseback  ? 

A.     I.  was. 

Q.     State  to  the  jur^  where  you  found  the  mare? 

A.     In  the  north-west  corner  of  Mr.  Cook's  corral, 

dead. 

******* 

On  cross-examination  this  witness  testified  as  follows : 

Q.  How  far  were  these  horses  from  you  when  you  saw 
them  cross  (the  wheat  field)  ? 

A.     I  judge  about  three  hundred  yards. 

Q.     Where  did  they  go  from  there? 

A.  Kept  down  the  draw.  The  last  time  I  saw  them 
was  over  on  Mr.  Meyer's  land  on  the  sod  next  to  Tol- 
bert's. 

Q.  How  far  were  these  horses  from  you  when  on  Mr. 
Meyer's  land? 

A.  I  judge  about  three-fourths  of  a  mile,  probably  a 
little  more  or  ^ess. 

Q.     Where  were  the  cattle  then  ? 

A.  With  me,  where  I  was  herding  on  the  other  eighty, 
I  saw  both  at  that  time. 

Q.     Cattle  were  with  you  ? 

A.     Yes,  sir. 

Q.  You  say  the  horses  were  two  thirds  of  a  mile 
away? 
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A.  Yes,  sir. 

Q.  Where  did  the  horses  go  from  there  ? 

A.  I  could  not  tell.     It  was  then  about  two  o'clock. 

.  Q.  AVhat  is  your  best  recollection  ? 

A.  I  don't  remember ;  in  fact  I  could  not  tell. 

Q.  Last  time  you  saw  them  was  about  two  o'clock^ 
three-fourths  of  a  mile  away. 

A.  Yes,  sir. 

Q.  What  did  you  do  then? 

A.     I  took  the  cattle  to  the  house. 

****** 

Q.  Last  time  we  feaw  you,  you  were  eating  dinner 
about  three  o'clock? 

A.     Call  it  any  way  you  wish. 

Q.  When  you  got  home  you  told  him  the  horses  got 
away? 

A.  Yes;  I  told  him  they  got  away.  Said  I  better  do 
something  right  away.  Went  out  to  the  stable  to  saddle 
the  horse  and  started  I  met  these  boys.  Said  that  Tolbert 
was  running  the  horses.  Did  not  go  over  the  whole  way. 
Said  he  was  cursing  Harv.'s  (Pickrel's)  horses.  He  recog- 
nized the  teams. 

Q.  What  time  was  this  when  he  said  he  recognized  the 
team  to  be  Harv.'s? 

A.     May-be  4  o'clock. 

Q.     Where  did  jnou  go  then  ? 

A.  Started  down  that  way ;  I  went  to  Tolbert's  place 
and  then  down  to  Cook's. 

Q.     What  did  you  find  out  at  Tolbert's  ? 

A.     I  did  not  see  him  ;  went  on  down. 

Q.     Was  he  gone  then  ? 

A.  Yes;  I  met  him  coming  back  ;  said  he  seen  no 
horses ;  somebody  there  with  him,  and  he  said  he  saw  me 
out  there,  and  missed  the  horses. 

Q.     Where  did  you  meet  Tolbert? 

A.     Coming  home  right  at  the  four  corners  of  these 
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lands.  I  started  from  Harv/s  about  4  o'clock;  drove 
about  two  and  a  quarter  miles  to  Cook's ;  stopped  at  Lesh's 
and  looked  there. 

Q.     What  time  did  you  look  in  Tolbert's  stable  ? 

A.  About  4^  o'clock ;  I  left  Harvey's  about  4  o'clock, 
I  think. 


Q.    Did  you  see  Tolbert  after  your  horses? 

A.  Met  him  after  he  said  that  was  it;  said  he  saw  the 
horses  on  Moyers'  land ;  saw  some  one  out  there  trying  to 
catch  them. 

Q.     Know  who  ? 

A.     No,  sir. 

Q.     This  about  5  o'clock  ? 

A.  Somewhere ;  Louie  saw  a  man  out  there,  and  were 
going  from  there ;  after  I  saw  I  drove  to  Cook's  yard ;  I 
saw  the  boy  and  thought  he  was  likely  to  know,  tliough 
was  in  the  bam.  Harv.  got  and  looked  in  the  barn;  the 
boy  said  his  mother  drove  them  in  the  orchard. 

Q.     Find  any  tracks  ? 

A.     I  dont  know ;  I  was  not  with  them. 

Q.     Where  were  you  all  this  time? 

A.     In  the  buggy. 

Q.     Where  was  the  buggy  ? 

A.     In  the  road. 

Q.     Going  whicli  way  ?  •      .  • 

A.  Nearly  west  past  the  corral ;  after  he  got  here  he 
says  "  drive  back  "  on  the  west  side  of  the  corral,  and  I  did. 

Q.     Where  was  the  dead  horse  ? 

A.     Pretty  near  tiiere,  I  believe. 

Q.     Which  end  of  the  corral  ? 

A.     Northwestern. 

Q.     Right  at  the  corner? 

A,     May- be  west  a  rod. 

The  cross-examination  of  this  witness  was  continued  at 
great  length,  but  I  have  quoted  su£Scient  to  present  the 
substance  of  his  testimony. 
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Harvey  Pickrel,  the  plaintiff,  was  sworn  and  examined 
as  a  witness  in  his  own  behalf.  After  stating  that  he  was 
acquainted  with  the  defendant,  his  examination  continued 
as  follows : 

Q.  Were  you  acquainted  with  him  last  April  a  year 
ago? 

A.    I  was. 

Q.     You  may  state  to  jury  whether  you  lost  any  horses 
'  about  that  time. 

A.     .Yes,  sir. 

Q.     What  kind  were  they  ? 

A.  It  was  a  mare  that  died  ;  I  had  a  couple  of  oolts 
hurt. 

Q.     What  time  of  the  year  was  it? 

A.  I  think  it  was  the  16th  day  of  April,  1882 ;  I  think 
it  was  on  Sunday. 

When  did  you  first  discover  they  were  injured? 

A.     On  Sunday  evening. 

Q.  Where  were  they  at  the  time  that  they  were  in- 
jured? 

A.     On  Mr.  Cook's  premises. 

Q.  How  did  you  first  discover  that  the  animals  were 
injured ;  what  first  called  your  attention  to  it? 

A.  In  the  evening  just  before  sundown  the  horses  that 
were  out  come  up  with  the  exception  of  one,  and  I  noticed 
they  had  been  badly  run,  and  were  running  when  they  come 
up,  and  I  noticed  some  of  them  were  injured  when  they 
come ;  one  was  lame  when  it  come  up,  and  the  cuts  on  one 
went  down  to  the  knee ;  this  mare  was  gone  when  I  went 
down. 

Q.     State  to  the  jury  where  you  found  her? 

A.  At  Mr.  Cook's,  right  back  of  the  corral  lot  or  pas- 
ture. 

Q.    State  what  condition  she  was  in  ? 

A.  Well,  I  went  down  to  his  house  and  asked  him  if 
be  had  seen  any  thing  of  the  horses,  and  he  told  me  he  had. 

Q.     Did  you  ascertain  where  they  were? 
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A.  *  *  *  I  went  down  through  the  orchard  and 
went  iu  the  corral ;  I  saw  horse  tracks  thick,  and  I  saw 
from  the  tracks  that  there  had  been  horses  there ;  he  told 
we  before  seeing  the  tracks  that  my  horses  had  been  there, 
and  then  told  me  that  the  mare  was  dead  over  the  fence. 
They  tore  down  the  fence  when  they  went  over.  J  found 
her. 

Q.  Describe  the  condition  she  was  in  when  you  found 
the  mare? 

A.  The  fence  had  been — two  posts  were  broken.  The 
mare  had  fell,  as  near  as  I  can  tell  by  stepping  about,  it 
was  by  corn  field,  about  seven  rows  on  below,  and  broke 
her  neck.  We  cut  in  her  neck  ;  it  was,  we  all  considered, 
broke ;  we  thought  it  best  to  cut  it  to  find  out  the  cause 
the  mare  died  of. 

♦  *  *  *  *  4( 

Q.     What  was  the  condition  of  the  fence  ? 

A.  The  fence  was  torn  down,  for  it  cut  the  horse ;  the 
wire  was  off  and  some  boards  were  off. 

Q.     What  kind  of  a  fence  was  it? 

A.  It  was  three  boards  and  one  wire;  the  wire  was 
stretched  above  the  boards  about  a  foot. 

Q..  What  did  you  observe  on  the  mare  at  the  time  you 
examined  her? 

A.  She  had  the  marks  of  the  wire  on  her  breast  and  a 
out  on  her  nose ;  it  appeared  to  have  struck  her  there  as 
the  mare  was  getting  through ;  the  wire  might  have  turned 
with  her. 

Q.     W^here  was  the  wire  in  front? 

A.  The  wire,  when  I  first  found  her,  was  in  front  of 
lier ;  I  threw  it  back. 

Q.  What  then  did  you  observe  in  and  about  the  colts 
that  Sunday  evening  ? 

A.     One  of  the  colts  was  lame,  very  lame. 
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Q.     What  condition  was  the  lot  in  ? 

A.  There  were  tracks  of  dogs  and  horses^  as  though 
they  had  l)een  running  around  it. 

Q.     Were  there  very  many  tracks  ? 

A.  A  good  many ;  looked  like  they  had  been  around 
the  lot  several  times. 

Q.     What  direction  did  they  seem  to  be  going. 

A.  They  seemed  to  come  in  at  the  southeast  corner,  go 
around  the  northwest  corner,  then  south,  tlien  east,  back  to 
where  they  began  to  go  around,  and  so  on  until  they  went 
over  the  fence.  . 

Q.     What  did  you  see  there  besides  the  horse  tracks? 

A.     I  saw  dog  tracks. 

Q.     In  what  direction  did  they  go? 

A.     In  the  same  direction. 

Q.  What  peculiarity  did  you  notice  in  reference  to  the 
dog  tracks? 

A.  The  dog  tracks  ?  The  ground  seemed  to  be  pushed ; 
the  tracks  drug ;  the  tracks  was  in  the  ground  from  where 
the  dog's  foot  first  struck  the  groimd  from  six  or  eight 

inches  to  a  foot. 

****** 

Q.     State  the  conversation  you  had  with  Cook. 

A.  *  *  *  He  come  that  way  and  then  I  asked  him 
how  it  happened.  He  said  he  put  them  in  the  lot  to  catch 
them,  and  the  dogs  were  after  them  and  he  could  not  get 
them  off.  They  appeared  to  be  afraid  and  went  running 
80  fast,  and  were  so  frightened  that  they  went  right  over 
the  fence  and  took  no  notice;  when  they  come  there  the 
horses  went  right  over  the  fence. 

Q.  Describe  the  condition  of  that  corral,  around  it,  all 
around,  whether  it  was  the  same  you  described  where  the 
mare  went  over? 

A.  No,  sir.  There  were  parts  of  the  fence  that  had  no 
i^ire  on.  It  seemed  to  be  higher  on  the  north.  It  would 
be,  I  think. 
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Q.  •  What  side  had  wire  on? 

A.  I  don't  remember  whether  it  had  wire  on  the  south 
side  or  not.  West,  I  don't  think  there  was  wire  on  it.  It 
had  boards  around.  To  the  southwest  I  think  it  was  plowed 
ground.  I  think  it  had  been  plowed  in  the  fall,  and  up 
olose  to  the  fence,  up  about  ten  feet  of  it.  The  horses  ran 
around,  right  on  the  inside  of  that  mostly. 

Q.     Where  was  the  gate  the  horses  come  in  ? 

A.     On  the  southeast  comer,  next  the  house. 

Q,  State  to  the  jury  whether  you  observed  any  other 
tracks  of  an  animal  except  that  of  the  horses  and  dogs  near 
the  gate? 

A.  I  observed  the  tracks  of  a  man  that  come  up  to  the 
gate.    I  judged  it  was.  It  looked  like  a  man  by  the  tracks. 

Q.  What  did  Mr.  Cook  say,  if  anything,  after  that 
time,  if  you  had  a  conversation  with  him  after  that  day? 

A.  He  said  when  I  saw  him  as  to  which  way  the  horse» 
come  from. 

Q.     State  the  whole  conversation. 

A.  He  said  the  horses  come  in  from  the  west  of  his^ 
house,  west  of  the  pasture  lot.  I  told  him  I  did  not  think 
they  did.  He  said  he  could  show  me  the  tracks.  We 
went  and  looked  for  them  and  found  them. 

Plaintiff  also  testified  that  the  black  colt  was  injured  in 
the  shoulders  and  is  lame  whenever  it  runs  now ;  think  it 
always  will  be.  Never  was  lame  before.  The  bay  colt 
was  hurt  on  the  wire.  Its  legs  swelled  up,  was  hurt  in 
two  places,  one  of  its  legs  was  very  sore.  That  the  mare 
was  cheap  at  $200.  That  one  of  the  colts  before  the  in- 
jury was  worth  $35.  After  the  injury  it  was  of  no  value. 
That  the  other  colt  was  worth  $200  before  the  injury; 
after  the  injury,  when  cut  on  the  1^,  it  was  worth  not  to 
exceed  $175. 

He  also  stated  that  on  the  Sunday  when  the  horses  were 
injured  they  were  in  the  care  of  Charles  Bell  for  the  pur- 
pose of  herding  them  with  the  cattle  on  the  prairie,  on 
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lands,  part  of  which  belonged  to  him,  plaintiff,  and  upon 
part  of  which  he  had  permission  of  the  owner  to  herd. 
That  Bell  was  in  his  employ,  and  that  he  did  not  know 
how  the  horses  came  to  get  away  from  the  herd. 

The  following  question  was  piit  to  plaintiff  by  his  at- 
torney : 

Q.  Do  you  know  what  experience  he  has  had  as  a 
herder  and  of  taking  care  of  horses  and  cattle  in  herds.  If 
so,  what  kind  of  a  person  is  .he  to  take  care  of  horses  and 
cattle? 

The  question  was  objected  to  by  counsel  for  the  defend- 
ant, as  immaterial,  irrelevant^  and  incompetent.  But  the 
court  overruled  the  objections,  and  the  witness  answered  : 

A.     I  considered  him  a  very  good  herder. 

On  re-examination  plaintiff  stated  that  he  afterwards 
measured  the  height  of  the  fence  near  the  place  where  the 
horses  went  over,  and  that  it  was  about  forty-one  inches 
high. 

L.  D.  Lesh  was  sworn  and  examined  as  a  witness  on 
the  part  of  the  plaintiff.  He  corroborated  the  testimony 
of  the  plaintiff  in  the  main  as  to  the  condition  of  the  dead 
mare,  the  condition  of  the  corral,  and  the  horse  and  dog 
tracks  in  the  corral,  and  the  statements  of  Mr.  Cook  on 
Monday  morning.  •  I  quote  from  his  testimony:  "Cook 
said  the  horses  came  across  the  oats,  through  the  oats  and 
flax,  and  went  right  down  the  road  to  the  house;  while  in 
the  road  the  dogs  took  after  them  and  they  ran  in  the  cor- 
ral. He  was  trying  to  shut  them  up.  They  did  not  seem 
to  see  the  fence  but  went  right  tiirough  it  as  though  there 
was  nothing  there."  This  witness  also  agreed  with  Pickrel 
as  to  the  value  of  the  mare  killed,  and  the  damage  to  the 
colts. 

D.  P.  Brown,  a  witness  on  the  part  of  the  plaintiff, 
corroborated  the  testimony  of  Bell,  Pickrel,  and  Letih  in 
the  main. 

J.  C.  Campbell,  a  witness  for  the  plaintiff,  testified  to  a 


444      SUPREME  COURT  OF  NEBRASKA, 

Cook  V.  PIckrel. 

conversation  with  Cook  after  the  injury,  in  which  Cook 
stated  the  facts  substantially  as  he  stated  them  to  Pickrel 
in  the  presence  of  Lesh,  Bell,  and  Brown, as  testified  to  by 
them.  Mr.  and  Mrs.  C.  F.  Gunlack,  witnesses  for  plaintiff, 
testified  to  seeing  the  horses  going  to  and  coming  from 
Cook's  place  on  the  day  in  question.  That  when  going 
towards  Cook's  the  horses  were  trotting.  They  also  saw 
them  jumping  over  the  fence  from  the  corral  and  saw  one 
or  more  of  them  fall.  Mr.  G.  testified  that  the  fence  was 
about  three  and  one-half  feet  high  "  and  the  wire  about  one 
foot."  I  understand  him  to  mean  that  the  boards  were 
three  and  one-half  feet  high,  and  the  wire  about  one  foot 
above  the  boards.  These  witnesses  testified  also  to  a  con- 
versation with  Cook,  the  evening  of  the  injury,  in  r^ard  to 
the  horses  and  accident,  in  which  Cook's  statement  was 
substantially  the  same  as  that  hereinbefore  stated.  Neither 
of  these  witnesses  saw  or  heard  the  dogs. 

I.  N.  Inbody,  sworn  and  examined  as  a  witness  for 
plaintiff,  also  substantially  corroborated  the  testimony  of 
Pickrel,  Bell,  Brown,  and  Lesh.  He  was  a  little  more 
explicit  than  either  of  the  other  witnesses  in  stating  the 
position  of  the  mare  as  she  lay  with  her  neck  broken,  in 
reference  to  the  corral  fence.     I  quote: 

Q.     What  distance  did  the  mare  lay  from  the  fence? 

A.     Six  or  seven  corn  rows. 

Q.     From  her  head? 

A.     Yes,  sir,  from  her  head  to  the  fence. 

Mr.  Tolbert,  a  witness  for  the  plaintiff,  testified  that  he 
remembers  about  the  time  PickreFs  mare  was  killed.  That 
he  was  &t  home  on  that  day  from  10  o'clock  ''  until  about 
two  hours  by  the  sun."  That  he  lives  100  or  120  rods 
from  Cook's  house,  that  he  knows  the  direction  of  Cook's 
house  from  the  house  of  witness.  I  quote  from  his  testi- 
mony : 

Q.  State  to  the  jury  if  you  heard  any  noise  in  the  di- 
rection of  Mr.  Cook's  house  on  that  day,  and  if  so,  state 
what  it  was. 
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A.     Well,  dogs  a  barking  and  people  holloaing. 

Q.  Can  you  give  the  jury  any  idea  how  the  holloaing 
was? 

A.  A  good  deal  like — well,  every  person  does  not  holler 
the  same  way  if  he  wanted  the  dog  to  go.  It  was  a  gcnxl 
deal  like  everybody  hollers  when  he  wanted  a  dog  to  go. 
If  I  wanted  a  dog  to  run  for  something  I  say  "sick  him, 
sick  him,^^  and  I  guess  that  is  the  way  he  hollered  then  a 
good  deal. 

Q.     You  know  Mr.  Cook's  voice? 

A.     Yes,  sir ;  it  was  a  good  deal  like  his. 

Q.     Do  you  know  any  of  his  boys  ? 

A.     Yes,  sir. 

Q.     State  to  the  jury  whose  voice  it  was. 

A.  It  was  his.  (This  answer  was  stricken  out  by  the 
court  on  motion  of  defendant's  counsel.) 

Q.     Whose  voice  was  it? 

A.     I  am  positive  it  was  Mr.  Cook's  voice. 

E.  Farmer,  a  witness,  testified  only  as  to  the  value  of 
of  the  horses,  in  which  he  fairly  corroborates  the  other 
witnesses. 

I.  Inbody,  a  witness  for  plaintiff,  testified  that  he  had 
seen  Mr.  Cook's  dogs  some  four  or  five  times  as  he  passed 
there,  before  the  accident,  when  the  mare  was  killed. 
Counsel  then  asked  him  to  state  whether  Mr.  Cook  had 
his  dogs  collared.  This  question  was  objected  to  as  irrel- 
evant, etc.,  but  the  court  overruled  the  objection,  and 
witness  testified  in  several  forms  and  with  a  fair  degree  of 
certainty  that  the  dogs  were  not  collared. 

J.  C.  Campbell,  witness  for  plaintiff,  was  recalled,  and 
testified  that  he  was  well  acquainted  with  Mr.  Cook's 
dogs,  and  that  they  were  not  collared. 

C.F.  Gunlack  was  recalled,  and  corroborated  the  tes- 
timony of  the  two  last  witnesses  as  to  the  dogs  of  Mr. 
Cook  not  being  collared  at  about  the  time  of  the  injury. 

The  foregoing  is  a  fair  resume  of  the  evidence  on  the 


446      SUPREME  COURT  OF  NEBRASKA, 

Cook  V.  Plckrel. 

part  of  the  plaintiff.  There  was  evidence  nearly  equal  in 
volume  to  that  of  the  plaintiff  introduced  in  behalf  of 
the  defendant^  but  its  consideration*  is  neither  necessary 
nor  proper  in  the  examination  of  the  question  as  to 
whether  the  evidence  is  sufficient  to  sustain  the  verdict 

The  evidence  tends  to  prove,  and  it  may  be  said,  suffi- 
ciently proves,  that  on  the  day  upon  which  the  injury  was 
sustained,  the  plaintiff  was  the  owner  of  and  had  in  his 
possession  twenty-three  or  twenty-four  head  of  stock 
horses,  also  a  herd  of  fifty-one  head  of  cattle.  This  stock 
was  all  being  herded  by  Charles  Bell,  the  hired  man,  or 
as  is  generally  termed  by  courts  and  law  writers,  the  ser- 
vant, of  the  plaintiff.  It  was  the  duty  of  the  plaintiff  to 
keep  this  band  of  fitock  under  his  control,  and  upon  such 
range  as  by  ownership,  or  privilege  granted  by  the  owners 
thereof,  either  expressed  or  implied,  he  had  the  right  to  pas- 
ture. This  duty  on  the  day  in  question  he  did  not  perform,* 
but  on  the  contrary  the  band  of  horses  was  allowed  to 
become  separated  from  the  cattle,  and  pass  from  the  con- 
trol or  knowledge  of  the  herder,  and  to  go  upon  the 
premises  of  the  defendant,  and  while  so  out  from  under 
the  control  of  the  plaintiff  or  his  servant,  and  on  the 
premises  of  the  defendant,  certain  of  them  were  killed  and 
others  injured.  From  certain  testimony  offered  by  the 
plaintiff  and  admitted  over  the  objection  of  the  defendant, 
it  would  seem  to  be  hi^  theory,  and  possibly  that  of  the 
<x)urt  ^hich  tried  the  cause  below,  that  when  plaintiff  had 
placed  the  stock  in  the  care  of  a  servant  whom  hebelieved^ 
and  had  reason  to  believe,  was  faithful,  and  competent  as 
a  herder  of  stock,  that  he  had  discharged  his  whole  duty, 
and  was  not  responsible  for  any  neglect  of  duty  on  the 
part  of  such  servant.  It  is  not  deemed  necessary  to  more 
than  state  the  proposition,  nor  to  cite  authorities,  to  show 
that  such  is  not  the  law.  The  books  are  full  of  cases 
where  railroad  companies,  cities,  and  other  employers,  are 
held  responsible  for  the  negligence  of  their  employees, 
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and  I  kiiow'of  no  case  holding  that  a  belief,  or  confidence, 
on  the  part  of  the  master,  is  a  defense  to  him  ior  the  con- 
sequences of  the  negligent  act  of  the  servant.  In  such 
cases,  the  negligence  of  the  servant  is  the  negligence  of 
the  master. 

Did  the  negligence  of  plaintiff's  servant,  through  which 
the  band  of  horses  escaped  from  his  control  and  knowledge, 
and  went  upon  the  premises  of  Cook,  contribute  to  the 
loss  of  the  mare  and  the  injnry  of  the  colts?  That  it 
did,  I  think,  cannot  be  seriously  questioned..  The  direct 
and  immediate  cause  of  the  injury  was  the  horses  jump- 
ing over  a  board  fence  with  a  wire  on  top,  about  a  foot 
from  the  top  board.  This  fence  and  wire  was  quite  harm- 
less to  the  horses  as  long  as  they  kept  away  from  it.  They 
would  have  kept  away  from  it'  as  long  as  they  remained 
under  the  eye  and  control  of  the  herder.  The  herder's 
care  and  control  stood  between  the  horses  and  this  danger. 
The  negligent  withdrawal  of  such  care  and  control  led 
directly,  though  not  necessarily,  to  the  injury  and  loss. 
Let  us  suppose  that  these  horses,  instead  of  going  upon 
the  premises  of  the  defendant,  when  the  plaintiff's  servant 
negligently  allowed  them  to  escape  from  his  control  and 
knowledge,  had  gone  upon  the  neighboring  railroad  track 
and  been  there  killed,  or  damaged,  by  a  passing  train.  ' 
The  railroad  company  would  have  been  liable  for  their 
value,  it  is  true,  but  solely  for  the  reason  that  such  com- 
pany had  neglected  to  fence  its  track,  as  required  by  law. 
Now  there  is  no  law  requiring  farmers  to  fence  their 
fields,  nor  to  keep  their  corrals  closed.  So  that  if  it  be 
granted,  for  the  purpose  of  this  argument,  that  the  fright 
to  the  horses,  caused  by  the  running  and  barking  of  the 
defendant's  dogs,  was  the  immediate  cause  or  occasion  of 
•  the  accident  to  the  horses,  yet  it  is  undeniable  that  their 
Ijeing  at  large  without  the  control  of  the  herder  directly 
contributed  to  it. 

Our  statutes,  §  16,  chap.  4,  Comp.   Stat.,  provides, 
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"  That  the  owner  or  owners  of  a  dog  or  dogs  shall  be 
liable  in  an  action  for  all  damages  that  may  accrue  to  any 
person  or  persons  by  reason  of  such  dog  or  dogs  killing, 
wounding,  worrying,  or  chasing  any  sheep  or  other  do- 
mestic animal  belonging  to  such  other  person  or  persons,'^ 
etc. 

The  evidence  does  not  tend  to  prove  that  the  death  or 
injury  of  these  horses  was  attributable  directly  to  the 
<*  killing,  wounding,  worrying,  or  chasing  of  dogs/'  It 
does  tend  to  prove  that  the  chasing  of  the  horses  by  dogs 
contributed  to  the  injury.  Notwithstanding  the  statute 
above  quoted,  whatever  liability  or  fault  may  be  held  to 
attach  to  the  owner  of  dogs  coutributing  to  the  injury  of 
stock,  is  in  the  nature  of  negligence  in  allowing  his  dogs 
to  escape  from  his  control  and  do  the  act  complained  of, 
for  if  the  dog  is  under  the  control  of  its  owner  when  doing 
the  act,  it  is  then  the  act  of  the  owner  and  not  of  the  dog. 
It  then  amounts  to  about  this:  Pickrel  was  negligent, 
through  his  servant,  in  allowing  his  band  of  horses  to 
escape  from  his  control  and  go  upon  the  premises  of  Cook. 
Cook,  under  the  provisions  of  the  statute,  was  negligent 
in  keeping  dogs.  I  quote  the  following  from  Shearman 
and  Eedfield  on  Negligence,  §  25,  as  the  law  applicable 
to  this  case :  "  One  who  is  injured  by  the  mere  neg- 
ligence of  another,  cannot  recover,  at  law  or  in  equity,  any 
compensation  for  his  injury,  if  he  by  his  own  or  his  agent's 
ordinary  negligence  or  willful  wrong  proximately  contrib- 
uted to'produce  the  injury  of  which  he  complains,  so  that 
but  for  his  concurring  and  co-operating  fault  the  injury 
would  not  have  happened  him,  except  where  the  more 
proximate  cause  of  the  injury  is  the  omission  of  the  other 
party,  after  becoming  aware  of  the  danger  to  which  the 

i  former  party  is  exposed,  to  use  a  proper  degree  of  care  to, 

i  avoid  injuring  him," 

There  is  no  evidence  in  the  case  which  tends  to  prove 
that,  after  Cook  became  aware  that  by  reason  of  the  neg- 
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ligence  of  Pickrel  in  allowing  his  horses  to  escape^  and  his 
own  statutory  negligence  in  keeping  dogs  on  his  premises^ 
there  was  danger  of  the  horses  being  injured,  he  omitted 
to  use  a  proper  degree  of  care  to  avoid  injury  to  the  horses. 
But  on  the  contrary,  while  from  the  evidence  or  in  the  na- 
ture of  things  it  utterly  fails  to  appear  that  Cook  ever 
became  aware  of  the  danger  to  the  horses  until  after  the^ 
injury,  yet  the  evidence  tends  to  prove  that  he  used  his 
best  endeavors  to  secure  the  horses. 

At  the  consultation  we  were  all  of  the  opinion,  that  for 
the  reasons  which  I  have  thus  endeavored  to  present,  the 
verdict  is  not  sustained  by  sufficient  evidence,  and  that 
having  on  that  point  reached  the  conclusion  that  there 
must  be  a  new  trial,  the  other  points  would  not  be  consid- 
ered. I  will,  however,  add  that  we  were  equally  agreed 
that  the  question  as  to  whether  the  defendant's  dogs  were 
collared  at  the  time  of  the  accident  to  plaintiff's  horses  did 
not  properly  arise  in  the  case. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

ReVEBSED  A17i>  BEHANBED. 

The  other  judges  concur. 


*  90    44Qi 
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William  A.  Wilson  et  al.,  plaintiff  in  error,  v. 
Mills  H.  Beardsley,  defendant  in  error.    . 

Principal  and  Agent :  dbaft  on  agent  bt  pbincipal.  The 
plaintiffs,  who  were  engaged  in  business  in  the  city  of  O^,  in' this 
state,  wrote  a  letter  to  one  N. ,  their  salesman  at  Ogden,  Utah, 
authorizing  him  to  draw  on  them  for  |75.  He  placed  a  figure 
1  before  the  figures  75,  whereby  the  latter  was  changed  to  show 
authority  to  draw  for  $175.00.  The  letter  as  changed  he  showed 
29 
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to  one  B.,  the  hotel-keeper  with  whom  he  was  stopping,  and 
thereby  induced  him  to  indorse  a  draft  on  the  plaintiffs  for  $150. 
The  draft  having  been  protested  for  non-acceptance,  and  paid  by 
the  indorsee,  Hdd^  That  he  could  recover  against  the  plaintiff 
to  the  extent  of  the  authority  of  their  salesman  to  draw  on 
them. 

Error  to  the  district  court  for  Douglas  county.     Tried 
below  before  Wakeley,  J. 

C.  /.  Greene^  for  plaintifis  in  error. 

-4.  C.  Troupy  for  defendant  in  error. 

Maxwell,  Ch.  J. 

The  facts  in  the  above  case  are  substantially  as  follows: 
Wilson  &  Larison,  the  plaintiffs  in  error,  were,  at  the 
time  referred  to  herein,  and  are  now,  importers  and  jobbers 
of  teas,  cigars,  and  spices,  having  their  principal  place  of 
business  at  Omaha,  Nebraska.  During  the  times  aforesaid 
they  had  in  their  employ  a  traveling  salesman  named  A. 
P.  Nichols.  Under  their  contract  of  hire  with  him  they 
were  to  pay  him  a  salary  of  $75  per  month,  and  commis- 
missions  upon  all  sales,  and  he  was  to  pay  his  own  ex- 
penses. On  the  5th  of  January,  1883,  Wilson  &  Larison 
T^rote  a  letter  to  Nichols,  at  Ogden,  Utah,  telling  him, 
among  other  things,  that  he  might  draw  on  them  for  $75. 
This  letter  Nichols  received,  and  altered,  by  prefixing  the 
figure  1  to  75,  so  that  it  read  $175.  The  change  was 
skillfully  made,  and  well  calculated  to  deceive.  The  tes- 
timony shows  that  Nichols  at  this  time  was  a  guest  of  de- 
fendant in  error ;  that  Nichols  desired  to  draw  on  plaintiff 
in  error  for  $150;  that  it  was  made  to  appear  that  an 
indorser  to  the  draft  about  to  be  drawn  was  necessary;  that 
defendant  in  error  was  requested  by  Nichols  to  indorse  said 
draft,  and  as  an  inducement  to  do  so  exhibited  to  him  and 
the  bank  cashier  the  letter  of  plaintiffs  in  error,  altered  as 
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aforesaid,  apparently  authorizing  him  to  draw  on  them  for 
^175;  that  on  the  faith  and  credit  of  that  letter  defendant 
in  error  did  indorse  said  draft;  that  in  due  course  of  busi- 
ness said  draft  was  presented  to  plaintiffs  in  error  at 
Omaha  for  payment,  and  payment  by  them  was  refused, 
on  the  ground  of  "  no  funds  " ;  that  said  draft  was  'there- 
upon duly  protested  and  returned  unpaid  to  the  bank  at 
Ogden,  where  defendant  in  error  was  required  to  pay,  and 
did  pay,  the  full  amount  of  the  draft,  with  protest  fees, 
■amounting  in  all  to  $152.25. 

On  the  trial  of  the  cause  in  the  court  below  judgment 
was  rendered  for  $75  in  favor  of  Beardsley,  from  which  the 
plaintiffs  herein  bring  the  cause  into  this  court  by  petition 
in  error. 

No.case  has  been  cited  exactly  in  point  by  either  party, 
and  we  are  compelled  to  adopt  such  a  rule  as  will  as  far  as 
possible  do  justice  between  the  parties. 

The  rule  is  well  settled  that  a  principal  will  be  bound 
by  the  acts  of  his  agent  within  the  scope  of  his  ap- 
parent authority.  8L  L.  &  31.  P.  Co.  v.  Parker^  59  111., 
28.  Fatman  v.  Leet^  41  Irtd.,  133.  Kerslake  v.  Schoomakerj 
S  K  Y.,  624.  Tucker  v.  Woolsey,  64  Barb.,  142.  Phila., 
£tc,y  R.  R  Co.  V.  Weaver y  34  Md.,  431.  Branson  v.  Chap- 
pell,  12  Wall.,  681.     Golding  v.  Merchant^  43  Ala.,  705. 

The  plaintiffs  must  have  intended  that  their  letter  above 
referred  to  should  be  used  as  a  letter  of  credit  to  enable 
Nichols  to  obtain  the  $76  upon  the  draft  which  he  was 
authorized  to  draw  on  them.  To  this  extent  he  was  acting 
within  the  scope  of  his  authority,  and  his  acts  were  valid. 
The  draft,  therefore,  was  unauthorized  only  as  to  the  ex- 
cess over  $75.  Nichols  was  the  plaintiffs'  agent,  and  so 
held  out  by  them,  to  some  extent  at  least,  as  being  trust- 
worthy. 

This  fact,  while  it  would  not  make  them  liable  for  any 
material  alteration  in  the  letter  made  by  such  salesman,  is 
yet  a  circumstance  tending  to  show  that  he  had  some  claim 
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upon  them^  and  thereby^  no  doubt,  led  to  less  careful  in- 
quiry in  regard  to  the  extent  of  the  agent's  authority  than 
otherwise  would  have  been  had.  The  letter  was  in  the 
nature  of  a  power  of  attorney,  by  whifh  the  principals 
agreed  to  ratify  the  act  of  the  agent  to  a  certain  extent, 
authorizing  him  to  draw  in  his  own  name  upon  them  for  a 
certain  amount.  Now  suppose  that  the  agent  had  changed 
this  so  as  to  show  authority  in  him  to  draw  two  drafts  on 
the  plaintiff,  each  for  $75,  could  they  plead  as  a  defense 
to  the  first  draft  that  it  was  unauthorized,  and  that  there- 
fore an  innocent  indorser  relying  upon  their  letter  should 
be  defrauded  ?  We  think  not.  The  authority  would  be 
wanting  only  as  to  the  second  draft.  The  same  rule  is 
applicable  here,  there  being  an  actual  authority  to  draw  to 
the  extent  of  $75.  The  judgment  of  the  court  below  is 
clearly  right,  and  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


State  op  Nebraska,  ex  kel.  D.  B.  Perry,  y.  Clay 
County. 

1.  Internal  Improvements :    bonds  for  wateb  obist-hiiXi. 

Where  bonds  -were  issued  by  a  precinct  to  be  delivered  to  certain 
persons  named,  upon  their  executing  a  satisfActory  bond,  with 
approved  sureties,  to  the  county  commissioners,  '^  conditioned 
for  the  erection  of  a  grist-mill  on  the  Little  Blue  river,  east  of 
Spring  Ranch,  in  said  precinct;  said  grist-mill  to  be  firat-elaas 
in  all  respects,  with  capacity  for  two  run  of  stone,  if  trade  de- 
mands,'' Held  J  After  the  issue  of  the  bonds  and  erection  of  mill, 
where  no  question  is  made  in  the  pleadings  that  the  mill  is  not 
propelled  by  water,  that  it  will  be  presumed  from  the  words, 
"on  the  Little  Blue  river." 

2.    :    .    Bonds  issned  pursuant  to  law  for  a  grist-mill 


propelled  by  water  are  valid. 
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Obiginal.  application  for  mandamus. 

MdrqueUy  Deweese  &  Hally  for  relator. 

« 
Dilworth  &  Smithy  Ryan  Bros.,  and  L.  G.  Hurd,  for 

respondent. 
Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  manda- 
mus against  the  county  board  of  Clay  county  to  com- 
pel the  levying  of  a  tax  on  Little  Blue  precinct,  in  said 
county,  to  pay  ten  bonds  for  five  hundred  dollars  each, 
with  interest  coupons  attached.  Said  bonds  were  issued 
in  pursuance  of  an  election  held  in  said  precinct  upon  this 
proposition : 

"  Notice  is  hereby  given  that  by  authority  in  us  vested, 
W€,  the  county  commissioners  within  and  for  the  county  of 
Clay,  the  state  of  Nebraska,  do  hereby  issue  this  proclama- 
tion for  a  special  election  to  be  holden  in  and  for  the  Little 
Blue  precinct  in  the  county  of  Clay  and  state  of  Nebraska^ 
on.  the  19th  day  of  August  A.  d.,  1873,  at  the  house  of 
Cyrus  Griffith,  in  said  precinct,  to  vote  upon  the  following 
proposition:  Shall  the  county  commissioners  and  state  of 
Nebraska  issue  the  bonds  of  Little  Blue  precinct  to  the 
amount  of  seven  thousand  dollars,  payable  to  Peck  and 
Mestin  or  bearer  on  the  expiration  of  eight  years  from  date, 
and  bearing  interest  at  the  rate  of  ten  per  cent  per  annum 
annually,  with  coupons  attached  to  said  bonds,  payable  to 
bearer  at  the  office  of  the  county  treasurer  of  Clay  county  ? 
And  shall  the  county  commissioners  cause  to  be  levied  an- 
nually upon  the  taxable  property  of  said  precinct,  in  addi- 
tion to  the  usual  taxes,  an  amount  of  taxes  sufficient  to  pay 
the  annual  interest  on  said  bonds  until  and  including  the 
year  1880,  and  for  the  year  1881,  an  amount  sufficient  to 
pay  all  interest  and  principal  remaining  unpaid?     Said 
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bonds  to  be  immediately  issued  and  delivered  to  said  Peck 
and  Mestin,  whereupon  Peck  and  Mestin  shall  give  their 
obligation,  amply  secured  to  the  amount  of  seven  thousand 
dollars  seven  years  after  date,  with  interest  payable  annu- 
ally at  the  rate  of  six  per  cent  per  annum,  said  obligation 
to  be  held  in  trust  by  the  county  treasurer  of  said  county  of 
Clay,  and  the  proceeds  to  be  applied  to  payment  of  said 
bonds  and  interest  And  further,  provided  the  said  Peck  and 
Mestin  bind  themselves  with  good  and  sufficient  security^ 
to  be  approved  by  the  county  commissioners  of  said  county 
of  Clay,  conditioned  for  the  erection  of  a  grist-mill  on  the 
Little  Blue  river,  east  of  Spring  Ranch  and  in  said  pre- 
cinct, said  grist-mill  to  be  first-class  in  all  respects,  with 
capacity  for  two  run  of  stone  if  trade  demands.  Further- 
more, said  Peck  and  Mestin  shall  obligate  themselves  to  da 
custom  work  to  the  capacity  of  the  mill  when  required* 
Said  mill  to  be  28  by  40  feet,  two  stories  high  above  the 
basement,  to  cost  from  seven  thousand  to  twelve  thousand 
dollars,  said  mill  to  be  in  running  order  on  or  before  the 
first  day  of  March,  1874.  The  above  proposition  will  be 
voted  upon  by  ballot  at  the  time  and  place  aforesaid  in  the 
following  form :  *  Shall  the  precinct  bonds  of  Little  Blue 
precinct  be  issued  to  Peck  and  Mestin  in  pursuance  of  the 
proposition  submitted  by  the  commissioners  ?     "  Yes.'  '* 

"  *  Shall  the  precinct  bonds  of  Little  Blue  precinct  be 
issued  to  Peck  and  Mestin  in  pursuance  of  the  proposition 
submitted  by  the  commissioners?     "No.'" 

"  Those  voting  for  the  proposition  will  vote  'yes '  votfes. 
Those  voting  against  the  proposition  will  vote  '  no '  votes. 

"  Done  at  Sutton,  in  Clay  county,  in  state  of  Nebraska, 
and  by  order  of  the  county  commissioners,  this  16th  day  of 
July,  A.  D.  1873. 

[seal.]  "F.  M.  Brown, 

"  County  ClerkJ' 

The  proposition  was  adopted  and  the  bonds  issued. 

The  principal  objection  urged  against  the  validity  of  these 
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bonds  is  that  it  does  not  appcfar  that  the  bonds  in  question 
were  issued  for  a  water  grist-mill.  It  will  be  observed  that 
the  bond  which  Peck  and  Mestin  were  required  to  give  was 
^*  conditioned  for  the  erection  of  a  grist-mill  on  the  Little 
Blue  river,  east  of  Spring  Kanch  in  said*  precinct.''  The 
testimony  also  shows  that  the  mill  was  erected  as  agreed 
upon,  and  there  is  no  claim  in  the  pleadings  that  it  is  not 
propelled  by  water.  The  case  clearly  falls  within  that  of 
Traver  v.  Merrick  County^  14  Neb.,  327.  "We  adhere  to 
that  decision  and  it  is  decisive  of  this.  A  peremptory  writ 
will  issue  as  prayed. 

Judgment  acoobdinqly. 

The  other  judges  concur. 


so    456] 

U    579 

LuELLA  Gillespie,  plaintiff  in  error,  v.  Mrs.  H.   ao  4o5| 
.  C.  Smith,  defendant  in  error.  *^  ^*'' 

Husband  and  Wife:  sepabate  estate  of  wife :  liability 
OF  WIFE.  Where  a  married  woman  signed  a  note  for  a  stranger 
as  surety,  and  thereby  enabled  him  to  borrow  money,  and  in 
an  action  on  the  notes  alleged  in  substance  that  she  signed  the 
same  only  as  surety,  and  '^  that  she  received  no  part  of  the  con- 
sideration for  which  said  notes  were  given,  and  no  benefit  ac- 
crued from  said  notes  to  her  or  her  separate  estate,"  Held^  That 
as  her  non-liability  can  arise  only  from  her  inability  to  enter 
-  into  the  contract,  she  must  show  by  her  answer  that  the  contract 
did  not  concern  her  separate  property,  trade,  or  business. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

/.  L,  Caldwell,  for  plaintiff  in  error,  cited :  Hale  v. 
Christy,  8  Xeb.,  264.  Savings  Bank  v.  Scott,  10  Id.,  83. 
Barnum  v.  Young,  10  Id.,  309, 
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Lamb  J  Ricketta  &  Wilson^  for  defendant  in  error,  cited : 
Davis  V.  Bank,  5  Neb.,  242. 

Maxwell,  Ch.  J. 

This  action  was  brought  upon  two  promissory  notes 
fiigned  by  Sarah  Cooper  and  Mrs.  H.  C.  Smith. 

The  answer  by  Mrs.  H.  C.  Smith  is,  "  that  she  is  and 
was  at  execution  of  notes,  a  married  woman  and  wife  of 
Henry  C.  Smith,  and  lived  with  him  as  his  wife.  That 
she  executed  said  notes  as  surety,  and  that  she  had  no  in- 
terest in  the  transaction,  nor  did  the  consideration  thereof 
accrue  to  her  separate  estate,  and  neither  were  given  in  re- 
lation thereto.  That  she  received  no  part  of  the  consider- 
ation for  which  said  notes  were  given,  and  no  benefit  ac- 
crued from  said  notes  to  her  or  her  separate  estate.  That 
she  neither  contracted  nor  intended  to  make  said  notes  a 
charge  on  her  separate  estate.'' 

The  plaintiff,  in  reply  to  the  separate  answer,  says  she 
admits  defendant  is  a  married  woman,  and  the  plaintiff 
says  she  (also)  is  a  married  woman  and  earned  most  of  said 
money  with  her  own  hands.  That  she  knew  the  defend- 
ant Smith  for  many  years.  That  said  defendant,  though 
having  her  husband  living  with  her,  for  many  years  has, 
in  Lancaster  county,  state  of  Nebraska,  owned  in  her  own 
name,  and  conducted,  directed,  and  controlled  busine8S,and 
bought,  sold,  owned,  bargained  for,  and  disposed  of  prop- 
erty independent  of  her  said  husband;  and  relying  on  her 
personal  ability  to  pay  and  be  responsible  for  the  payment 
of  said  sums  of  money,  the  plaintiff  parted  with  and  deliv- 
ered to  the  defendant  Cooper  said  sums  of  money,  mostly 
the  proceeds  of  her  own  toil.  That  it  was  relying  upon 
the  personal  estate  of  said  defendant  being  charged  with 
the  payment  of  said  sums.  That  was  the  sole  inducement 
for  making  the  loan. 

A  demurrer  to  the  i^eply  was  sustained  in  the  court  b^ 
low,  and  the  action  as  to  Mrs.  Smith  dismissed. 
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Sec  4  of  Chap.  63  of  Compiled  Statutes,  in  relation  to 
married  women,  provides  that  "  any  married  woman  may 
carry  on  any  trade  or  business,  and  perform  any  labor  or 
services  on  her  sole  and  separate  account,  and  the  earnings 
of  any  married  woman  from  her  trade,  business,  labor,  or 
services  shall  be  her  sole  and  separate  property,  and  may 
be  used  and  invested  by  her  in  her  own  name/' 

It  will  be  observed  that  Mrs.  Smith  in  her  answer  limits 
her  defense  to  the  allegation  that  the  notes  are  not  a  charge 
on  her  separate  estate.  While  the  word  '^  estate  "  in  its 
full  sense  may  perhaps  include  'Hrade  or  busine8s,''.yet 
when  a  married  woman  sets  up  her  coverture  to  avoid  lia- 
bility on  her  contracts  she  must  in  her  answer  negative  all 
the  causes  from  Which  otherwise  hei:  liability  may  be  in- 
ferred, as  that  "  the  contract  did  not  concern  her  separate 
property,  trade,  or  business/'  The  reason  is,  that  her  non- 
liability can  only  arise  from  her  inability  to  contract,  and 
this  she  must  clearly  allege.  The  answer,  therefore,  does 
not  constitute  a  defense  to  the  plaintiff's  cause  of  action, 
and  the  court  erred  in  dismissing  the  action. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reyebsed  akb  bemanded. 
The  other  judges  concur. 


J.  H.  McMurtry,  appellee,  v.  Asa  S.  Edgerly,  ap- 
pellant, AND  John  S.  Gregory,  appellee. 

Bankruptcy:  dischasge:  fbaud:  injunction.  OneM.broaght 
an  action  in  equity  to  enjoin  a  sale  upon  execution  of  real  estate 
owned  by  him,  upon  the  ground  that  since  the  recovery  of  the 
judgment  he  had  been  discharged  from  the  debt  by  proceedings 
in  bankruptcy.     To  this  petition  the  defendant  answered  in 
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substance  that  while  said  proceedings  in  bankruptcy  were  pend* 
ing  the  plaintiff  was  the  owner  of  the  real  estate  in  controversy 
in  the  name  of  another,  and  that  he  fraadalently  failed  to  list 
the  same  as  a  part  of  his  assets.  Heldj  That  the  court  as  a  con- 
dition of  granting  relief  should  apply  the  maxim  *^  he  who  seeks 
equity  must  do  equity/'  and  that  relief  may  be  denied  ezoepi 
upon  condition  of  paying  the  debt 

Appeal  from  the  district  court  of  Lancaster  couDtj* 
Heard  below  before  Hayward,  J. 

Ryan  Bros.,  for  appellant  Edgerly. 

J.  H.  Webster  J  for  appellee  McMurtry. 

J,  8.  Gregory,  for  appellee  Gregory. 

Maxwell,  Ch.  J. 

In  June,  1884  the  plaintiff  filed  a  petition  in  the  office- 
of  the  clerk  of  the  district  court  of  Lancaster  county  sub- 
stantially as  follows : 

"  1.  Plaintiff  alleged  the  rendition  in  said  district  court 
of  a  judgment  in  favor  of  Edgerly  against  J.  H.  McMur- 
try, John  S.  Gregory,  and  J.  M.  Young,  on  October  10, 
1876,  for  $605,76. 

'^  2.  That  on  August  2d,  1878,  the  plaintiff  was, by  the 
consideration  of  the  district  court  of  the  United  States  in 
and  for  the  district  of  Nebraska,  wherein  the  plaintiff  then 
resided,  duly  adjudged  and  declared  to  be  a  bankrupt,  and 
in  said  proceeding  of  bankruptcy  the  said  indebtedness  due 
said  Edgerly  was  by  this  plaintiff  duly  reported  and  sclied- 
uled,  and  said  Edgerly  duly  filed  and  made  jn-oof  of  his 
said  claim,  and  afterwards  this  plaintiff  was,  in  considera- 
tion of  said  court  on  the  15th  of  March,  1879,  duly  and 
legally  adjudged  to  be  and  was  discharged  and  al^olved 
of  and  from  all  liability  to  his  creditors  of  date  prior  to 
the  filing  in  said  court  of  his  petition  in  bankruptcy,  and 
prior  to  August  2d,  1878,  including  his  said  liability  to 
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said  Edgerly  for  or  on  account  of  indebtedness  subsisting 
or  accruing  before  said  2d  day  of  August,  1878,  the  date  of 
such  adjudication  in  bankruptcy. 

'^  3.  The  indebtedness  upon  which  said  judgment  was 
recovered  was  a  simple  contract  obligation,  and  not  for 
moneys  received  in  an  official  or  fiduciary  capacity  or  as 
trustee,  or  yet  for  any  class  or  character  of  indebtednesa 
created  by  fraud  or  embezzlement  or  defalcation  as  public 
officer,  by  the  plaintiff,  or  yet  while  he  was  acting  in  any 
fiduciary  character,  nor  was  said  debt  in  any  way  within 
any  class  of  indebtedness  excepted  from  the  operation  of 
the  acts  of  congress  relating  to  bankruptcy  and  the  dis- 
charge  of  insolvent  debts,  under  the  acts  and  proceedings, 
in  bankruptcy,  from  further  liability  as  debtors  upon  com- 
pliance with  the  acts  aforesaid,  and  under  proceedings  there- 
under had  and  taken;  and  the  plaintifiT  herein,  by  reason 
of  the  provisions  of  the  law  of  bankruptcy  and  the  proceed- 
ings aforesaid  thereunder  in  said  court  duly  had,  and  ad- 
judication of  discharge  aforesaid,  is  entitled  to  be  discharged 
of  liability  upon  the  defendant  Edgerly's  said  judgment 
and  is  discharged  therefrom;  yet  said  Edgerly,  though 
well  kuowiug  the  facts  aforesaid,  claims  and  pretends  that 
this  plaintiff  is  not  discharged  of  liability;  and  lately  on 
May  18,  1882,  said  Edgerly  caused  to  be  issued  out  of  this 
court  a  writ  of  execution  and  placed  the  same  in  the  hands 
of  the  sheriff  of  Lancaster  county,  Nebraska,  and  directed 
said  sheriff  to  levy  upon  the  lands  and  goods  of  this  plain- 
tiff for  the  satisfaction  of  said  judgment,  and  said  sheriff 
at  the  commencement  of  the  action  was  threatening  to  levy 
and  was  about  to  levy  said  execution  on  the  property  of 
the  plaintiff,  and  unless  enjoined  the  sheriff  will  so  levy 
the  same  on  the  property  of  the  plaintiff,  and  plaintiff 
avers  that  said  judgment  is  satisfied  and  discharged  as 
against  the  plaintiff,  and  that  si\id  execution  ought  not  to 
have  been  issued  against  the  plaintiff,  and  should  be  by  the 
court  recalled  and  annulled  so  far  as  the  same  affects  the 
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plaintiff;  and  plaintiff  says  the  plaintiff  is  the  owner  of  a 
large  amount  of  personal  property,  and  also  owns  real  es- 
tate in  said  county  of  Lancaster,  among  which  is  lot  i  in 
block  39,  and  lot  12  in  Young's  East  Lincoln  addition, 
which  are  of  value  to  the  plaintiff;  but  said  judgment  so 
set  up  and  asserted  by  the  defendant,  Asa  8.  Edgerly,  is 
a  cloud  on  the  plaintiff's  title  to  his  said  lands,  and  the  value 
thereof  is  thereby  much  impaired,  and  plaintiff  is  by  the 
assertion  and  claim  of  said  judgment  barred  to  enjoy  the 
title  to  the  same,  or  his  proprietorship'in  said  lands,  or  to 
sell  the  same  as  freely  as  by  law  is  his  right. 

^'  4.  Plaintiff  further  says  the  defendant,  Asa  S.  Edgerly, 
ought  not  further  to  be  permitted  to  set  up  or  insist  on  said 
judgment,  or  to  assert  the  same  against  plaintiff,  because 
after  the  commencement  of  this  action,  about  November 
16, 1886,  this  plaintiff  and  said  Edgerly  had  an  accord  and 
satisfaction  of  their  mutual  demands  growing  out  of  said 
judgment  proceedings  in  bankruptcy  and  this  action,  and 
plaintiff  exhibited  to  said  Edgerly  the  said  discharge  in 
bankruptcy,  it  was  by  said  Edgerly  proposed  to  this  plain- 
tiff that  if  this  plaintiff  would  pay  the  costs  of  this  suit  to 
that  time  accrued,  the  said  Edgerly  would  no  further  pros- 
ecute the  defense  of  this  action,  but  would  consent  that  said 
judgment  should  be  decreed  discharged  as  to  this  plaintiff 
and  the  preliminary  \ny$^j0on  herein  issued  be  made  per- 
petual, to  which  prop^led  accord  the  plaintiff  agreed  and 
said  stipulation  was  thereupon,  on  November  17,  1882, 
reduced  to  writing  and  signed  and  filed  in  said  cause  and 
was  and  is  as  follows,  viz  : 

'^  It  is  hereby  stipulated  by  and  between  the  said  plain- 
tiff, James  H.  McMurtry,  and  the  defendant,  Asa  S.  Ed- 
gerly, that  the  said  plaintiff  did  obtain  discharge  in  bank- 
ruptcy as  alleged ;  that  the  injunction  be  made  perpetual 
as  prayed  in  said  (petition,  and  said  judgment  adjudged  to 
be  released  and  discharged  as  to  said  McMurtry,  and  to  be 
DO  lien  upon  his  property.     Complete  record  is  by  parties 
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to  this  stipulation  waived.  Plaintiff  waives  right  to  re- 
cover or  have  taxed  his  costs  herein.  Above  stipulation 
and  judgment  to  be  without  prejudice  to  the  rights  of  Asa 
S.  Edgerly  against  said  defendant  Gr^ory,  or  others  in- 
terested with  him,  and  cause  to  proceed  on  cross-petition 
of  said  Gregory. 

"J.  R.  Webster,  for  McMurtry, 

"  Brown  &  Ryan  Bros.,  for  A.  S.  Edgerly. 

^^And  thereupon^  and  on  November  16,  1882,  it  was  by 
the  court  considered,  ordered,  and  adjudged,  and  decreed 
as  follows: 

"  *  That  the  judgment  rendered  against  said  James  H. 
McMurtry  et  cU.,  in  favor  of  said  Edgerly,  be  and  the  same  is 
hereby  annulled,  discharged,  and  satisfied  of  record  so  far 
as  the  plaintiff  herein  is  affected  thereby,  and  is  further  ad* 
judged  not  to  be  a  lien  on  real  estate  mentioned  in  petition, 
or  yet  on  any  real  estate  of  the  plaintiff  herein,  and  that 
said  defendant,  Asa  S.  Edgerly,  be  and  is  hereby  en- 
joined and  restrained  from  at  any  time  hereafter  claiming  or 
averring  that  this  plaintiff  is  liable  on  said  judgment  and 
from  ordering  execution  thereon  to  be  issued  against  the 
plaintiff,  and  from  in  any  way  attempting  to  enforce  said 
judgment,  and  that  said  McMurtry  pay  all  costs  herein  ex- 
pended, taxed  at  $8.25,  and  cause  to  proceed  on  cross-peti- 
tion of  said  Gregory,  as  per  stipulation  herein  filed  and  en- 
tered,' which  said  judgment  appears  of  record  at  page  188, 
of  Journal  L  of  this  court  in  this  cause,  and  plaintiff  says 
that  no  proceedings  of  appeal  or  error  ever  have  been  taken 
from  said  judgment  to  the  supreme  court  at  any  time,  nor 
has  notice  of  appeal  or  summons  in  error  at  any  time  been 
issued  from  the  supreme  court  in  said  case  against  the  plain- 
tiff, or  been  served  on  him,  nor  has  any  exception  or  ob- 
jection been  taken  to  said  judgment  by  any  of  the  parties 
thereto,  but  the  same  has  ever  since  been  abided  by  by  all 
the  parties  thereto,  and  plaintiff  did,  by  stipulation  and  judg- 
ment on  his  part,  abide,  and  he  paid  the  costs  of  this  court 
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aforesaid,  $8.25,  no  part  of  which  at  any  time  has  ever  been 
repaid  or  tendered  to  be  repaid  by  any  one  at  any  time  to 
this  plaintiff. 

'^And  plaintiff  shows  that  afterwards  said  cause  proceeded 
between  said  Gregory  and  said  Edgerly  as  adversary  par- 
ties, and  such  proceedings  were  had  that  afterwards,  on 
November  22d,  1883,  a  judgment  was  by  this  court  ren- 
dered in  said  cause  in  favor  of  said  Edgeriy  against  said 
Gregory;  that  said  Gregory  was  not  discharged  from  his 
liability  on  said  judgment,  from  which  said  Gregory  after- 
wards appealed  to  the  supreme  court  from  the  judgment 
80  pronounced  by  this  court  November  22d,  1883,  on  the 
cross-issue  made  between  himself  and  said  Edgerly;  and 
such  proceedings  were  in  such  appeal  had  that  afterward, 

and  on  the day  of  ...,....,  188...,  the  supreme  court 

act  aside  and  annulled  said  judgment,  but  plaintiff  shows 
that  no  notice  of  error  or  appeal  was  served  on  him  in  said 
appellate  proceedings,  nor  did  he  appear  in  the  same  nor 
submit  his  rights  to  the  supreme  court  for  review,  but  that 
the  plaintiff  now  pretends  that  the  supreme  court  set  aside 
and  annulled  said  judgment  November  16,  1882,  and 
<!laims  that  said  judgment  is  annulled  and  set  aside,  and 
by  motion  induced  this  district  court,  on  June  8d,  1886,  to 
set  aside,  vacate,  and  annul  the  same,  without  notice  of  any 
kind  to  the  plaintiff;  but  plaintiff  avers  that  said  judgment 
of  November  16,  1882,  is  in  full  force  and  virtue,  and  that 
neither  the  supreme  court  nor  this  court  had  any  jurisdic- 
tion to  set  aside  said  judgment,  and  that  the  supreme  court 
did  not  assume  to  set  aside  the  same,  and  that  the  order  of 
the  court  assuming  so  to  do  was  without  jurisdiction,  and 
was  of  no  effect,  and  void. 

"  Wherefore  plaintiff  prays  the  court  that  paid  judgment 
rendered  in  favor  of  said  Edgerly,  the  10th  of  Octoberi 
1876,  in  this  court,  may  be  annulled,  discharged,  and  sat- 
isfied of  record  so  far  as  the  plaintiff  is  affected  thereby, 
and  be  adjudged  not  to  be  a  lien  on  said  real  estate,  or  yet 
on  any  real  estate  of  the  plaintiff. 
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"  2.  That  the  order  of  this  court  of  June  3d,  1885,  as- 
suming to  vacate  and  annul  plaintiff's  judgment  of  Novem- 
ber 16th,  1882,  may  be  annulled  and  vacated  and  set  aside, 
and  plaintiff  ^s  said  judgment  held  to  be  void. 

"3.  That  said  defendant  Asa  S.  Edgerly  may  be  en- 
joined and  restrained  from  at  any  time  hereafter  claiming 
or  averring  that  the  plaintiff  is  liable  on  said  judgment, 
and  from  ordering  execution  thereon  to  be  issued  against 
this  defendant,  and  from  in  any  way  attempting  to  enforce 
said  judgment  pending  this  suit 

"4.  That  defendant  may  be  enjoined  from  asserting  said 
judgment  of  NovembtT  16th,  1882,  to  have  been  vacated, 
or  that  said  order  of  June  3d,  1885,  to  be  valid,  or  of  any 
force  or  virtue  whatever, 

"  5.  For  such  other  or  different  relief  as  the  plaintiff 
ought  in  equity  to  have,  and  for  costs." 

The  defendant  Edgerly,  in  his  answer,  as  a  third  defense, 
^* denies  that  McMurtry  was  entitled  to  his  discharge  in- 
bankruptcy,  and  denies  that  a  discharge  in  bankruptcy  was 
€ver  by  him  obtained  which  operated  as  a  release  of.  the 
judgment,  in  favor  of  the  defendant  against  the  plaintiff 
and  the  other  parties  herein,  or  any  of  them ;  and  for  want 
of  information  sufficient  to  form  a  belief,  defendant  denies 
every  other  allegation  in  paragraph  two. 

"Fourth  Defense.  Defendant  admits  that  the  debt  of 
the  other  parties  herein  to  this  defendant  (whereon  judg- 
ment was  rendered)  was  founded  upon  a  simple  contract, 
and  said  judgment  was  simply  for  the  amount  due  by  the 
terms  of  said  contract  by  reason  of  the  failure  of  the 
obligors  to  pay  a  debt  as  they  had  agreed  to  do.  Said 
debt  was  not  created  in  a  trust,  fiduciary,  or  official  rela- 
tion, neither  by  fraud  or  by  embezzlement  in  an  official  or 
other  capacity.  Defendant  denies  every  other  allegation 
in  paragraph  three  of  plaintiff's  amended  i)etition,  except 
that  the  judgment  in  favor  of  this  defendant  against  Mc- 
Murtry is  a  lien  on  the  real  property,  which  this  defendant 


464      SUPREME  COURT  OP  NEBRASKA, 

McMurtry  v.  Edgerly. 

admits,  and  asserts  that  said  judgment  should  be  satisfied 
out  of  the  lands  and  goods  of  the  plaintiff  herein. 

"Fifth  Defense.  Defendant  denies  each  allegation  of 
paragraph  four  of  plaintiff's  amended  petition.  Denies 
that  this  defendant  was  party  to  or  cognizant  of  such  an 
agreement  as  is  set  out  in  paragraph  four  of  plaintiff's 
amended  petition,  and  avers  that  if  such  an  agreement  was 
entered  into  it  was  without  the  knowledge  or  assent  of 
this  defendant,  and  this  defendant  therefore  repudiates  the 
same;  that  it  was  without  consideration;  that  McMurtry 
has  never  paid  this  defendant  anything  thereon^  nor  suf- 
fered, anything  in  consequence  thereof.  The  stipulation 
was  unauthorized,  and  therefore  void  as  to  the  defendant 

"  Sixth  Defense.  Defendant  avers  that  during  the  al- 
leged pendency  of  the  bankrupt  proceedings,  which  plain- 
tiff alleges  resulted  in  the  discharge  of  plaintiff,  the  plaintiff 
was  fraudulently  concealing  property  in  the  name  of  Henry 
E.  Wells,  a  near  relative  of  said  plaintiff.  That  plaintiff 
-originated  and  carried  through  said  bankrupt  proceedings 
fraudently  and  with  the  intention  of  defrauding  his  credit- 
ors, among  whom  was  this  defendant.  That  said  plaintiff 
scheduled  among  his  assets  nq  property  subject  to  execu- 
tion, but  during  the  whole  proceedings  instituted  and  car- 
ried on  by  plaintiff  for  his  discharge,  a  large  amount  of 
real  property  was  held  in  trust  for  plaintiff  by  Henry  E. 
Wells  aforesaid,  and  other  parties  to  this  defendant  un- 
known. That  plaintiff  herein  was  an  equitable  owner  of  said 
property,  and  procured  the  l^al  title  to  be  vested  in  trust 
for  him  as  aforesaid,  and  in  fraud  of  the  rights  of  this  de- 
fendant withheld  said  property  from  the  list  of  his  assets^ 
and  from  being  applied  to  the  payment  of  his  debts,  and 
from  administration  upon  as  a  part  of  his  estate  in  bank- 
ruptcy. This  defendant  alleges  that  the  value  of  the  prop- 
erty so  held  for  the  benefit  of  said  plaintiff  herein  faj 
exceeded  the  amount  of  the  judgment  of  this  defendant 
against  said  plaintiff  herein,  and  that  by  reason  of  the  fiilse 
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statemeDts  and  fraudulent  practice  in  the  proceedings  m 
bankruptcy,  plaintiff's  alleged  discharge  in  bankruptcy  is 
not  valid  as  against  the  judgment  in  favor  of  this  defend- 
ant against  plaintiff. 

'•  Seventh  Defense.  This  defendant^  further  answering^ 
says  this  court  has  no  jurisdiction  to  enforce  the  orders  in 
bankruptcy  or  otherwise  of  the  courts  of  the  United 
States,  and  that  a  state  of  facts  properly  cognizable  in  a 
court  of  equity  is  not  disclosed  in  the  plaintiff's  petition.'' 

The  plaintiff  demurred  separately  to  the  4th,  5th,  6th 
and  7th  defenses,  upon  the  ground  that  the  facts  stated 
therein  were  not  suflBcient  to  constitute  a  defense.  The 
demurrer  was  sustained  to  the  6th  and  7th  defenses,  and 
on  the  trial  of  the  cause  the  court  found  the  issues  in  favor 
of  the  plaintiff,  and  rendered  a  decree  accordingly. 

It  will  be  observed  that  the  allegations,  of  the  sixth 
count  are,  in  substance,  that  the  plaintiff  was  the  owner  of 
the  property  levied  upon  in  this  case  during  all  the  time 
that  the  proceedings  in  bankruptcy  were  pending,  but  that 
he  did  not  list  the  same  as  a  part  of  his  assets.  There 
are  charges  of  fraudulent  intent  which  need  not  be  referred 
to  here. 

The  plaintiff  comes  into  a  court  of  equity  asking  that 
the  defendant,  among  other  things,  be  enjoined  from  sell- 
ing the  real  estate  ^n  question  to  pay  a  judgment  recovered 
before  the  proceedings  in  bankruptcy  were  instituted,  the 
plaintiff,  if  the  allegations  of  the  answer  are  true,  being 
the  owner  of  all  of  said  real  estate  during  the  time  such 
proceedings  were  pending.  If  this  is  true,  the  familiar 
maxim  of  equity  will  apply  that  he  who  seeks  equity  must 
do  equity.  This  rule  has  been  frequently  applied  in  cases 
of  usury  which  had  rendered  the  contract  void,  yet  a  party 
seeking  discovery  or  relief  therefrom  could  obtain  the  re- 
lief only  upon  the  terms  of  paying  the  lender  the  sum 
actually  loaned  with  lawful  interest.  Post  v.  Bank,  7 
Hill,  391.  Eogers  v.  Raihbun,  1  Johns.  Ch.,  367.  Tup- 
30 
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per  V.  Powell^  Id.,  439.  Fanning  r.  Dunham,  5  Id.,  142, 
Livingston  v.  Harris,  3  Paige,  633,  11  Wend.,  829. 
Vilas  V.  Jones,  1  Comst.,  278.  Legoux  v.  Wante,  3  Har. 
A  John,  184. 

In  Rogers  v.  Bathbone^  1  John.  Ch.,  367,  Chancellor 
Xent  says:  "  The  bill  prays  for  a  discovery  of  the  usury 
-charged,  and  consequently  to  subject  the  defendant  to  a 
forfeiture  at  law  of  his  whole  debt ;  and  as  the  bill  does 
not  contain  an  offer  or  tender  of  the  sum  actually  borrowed, 
with  the  lawful  interest,  after  crediting  the  eleven  per  cent 
already  advanced,  the  motion  cannot  be  granted.  It  is  a 
«ettled  principle,  that  he  who  seeks  equity  must  do  equity; 
and  if  the  borrower  comes  into  this  court  for  relief  against 
his  usurious  contract,  he  must  do  what  is  right  as  between 
the  parties,  by  bringing  into  court  the  money  actually  ad- 
vanced, with  the  legal  interest,  and  then  the  court  will  lend 
him  its  aid  as  against  the  usurious  excess. '^  In  the  usury 
cases  referred  to,  the  contract  was  void  at  law,  yet  the 
courts  of  equity  refused  to  grant  relief  except  upon  condi- 
tion that  the  party  seeking  relief  should  do  justice  by  pay- 
ing what  was  equitably  due.  So  in  this  case,  the  plaintiff 
seeks  relief  upon  strictly  l^al  grounds,  yet  the  court,  as  a 
condition  of  granting  such  relief,  may  require  him  to  do 
justice  by  the  application  of  property  held  by  him,  but  not 
listed  in  the  bankruptcy  proceedings  to  the  payment  of  the 
debt.  The  6th  count  of  the  answer,  therefore,  does  state 
a  defense  to  the  petition. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  to  the  court  below  for  further  proceedings. 
No  reference  need  be  made  to  the  seventh  count,  as  the 
jurisdiction  of  the  court  is  undoubted. 

BeVEBSED  Am>  BEHANDED. 

The  other  judges  concur. 
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State,  ex  rel.  B.  Conway,  plaintiff,  v.  Louis  C. 
Weber  et  al,,  The  Board  of  Trustees  of  the 
Village  of  Arlington,  and  Lena  Klindt  and 
Lena  Staltenberg,  dependants. 

1.  Liquors:  license:  petition.  The  presentation  to  the  board 
of  trustees  of  an  incorporated  village,  or  filing  in  the  office 
of  the  Tillage  clerk,  of  a  petition,  signed  by  not  less  than 
thirty  of  the  resident  freeholders  of  such  village,  applying  for 
a  license  to  the  person  or  persons  therein  named  to  sell  malt, 
spiritnons,  and  vinons  liqnors  in  said  village,  is  an  indispensable 
condition  precedent  to  the  issuance  of  such  license. 

a,    :   bemonstbangb:   heabing:  notice.   When,  after  the 

presentation  or  filingof  a  petition  for  such  license,  an  objection, 
protest,  or  remonstrance  against  the  issuance  of  such  license  alleg- 
ing that  two  of  the  thirty-two  persons  signing  said  petition  are 
the  identical  persons  named  in  the  body  of  said  petition  as  the 
persons  to  be  licensed,  that  other  two  signers,  naming  them, 
are  not  lawful  residents  of  said  village,  and  that  other  two 
signers  also,  naming  them,  are  not  lawful  freeholders  in  said 
village,  was  presented  to  and  brought  to  the  consideration  of 
said  board,  it  was  the  duty  of  such  board  to  appoint  a  day  for 
the  hearing  of  the  case.  And  the  day  so  appointed  should  have 
been  fixed,  sufficiently  advanced  in  the  future  as  to  give  a 
reasonable  opportunity  to  subpOBua  witnesses  and  make  suitable 
preparation  for  trial. 


3.     :     .     When  such  board,  at  10  o'clock  p.m.,  ad- 

jonmed  to  9  o'clock  A.M.  the  next  day  for  a  hearing  of  the  re- 
monstrators,  such  time  was  not  a  reasonable  one,  and  it  was  a 
substantial  denial  of  a  hearing  to  the  remonstrators. 

Original  application  for  mandamus. 
H.  C.  and  A.  M.  BUtenbenderj  for  relator. 
N.  jBT/  BM,  for  respondents. 
Cobb,  J. 

This  is  an  original  application  to  this  court  for  a  per- 
emptory mandamus  against  the  village  board  of  the  village 
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of  Arlington,  in  the  county  of  Washington,  commanding 
them  to  appoint  a  day  for  the  hearing  of  the  case  arising 
on  the  remonstrance  against  the  said  board  granting  a 
license  to  Lena  Xlindt  and  Lena  Staltenberg  to  sell  malt^ 
spirituous,  and  vinous  liquors  in  said  village,  etc. 

After  the  necessary  formal  allegations,  it  is  set  forth  in 
the  said  application  that  on  the  22d  day  of  April,  1886, 
there  was  filed  in  the  office  of  the  cletk  of  said  village  an 
application  by  petition  of  thirty-two  persons  claiming  to 
be  resident  freeholders  of  said  village,  asking  that  license 
be  granted  to  LeAa  Klindt  and  Lena  Staltenberg  under 
the  firm  name  of  Xlindt  &  Staltenberg,  to  sell  malt,  spir- 
ituous, and  vinous  liquors  within  said  village,  as  provided 
by  law. 

That  a  notice  of  said  application  was  published  in  a  news- 
paper published  in  the  said  county  of  Washington  on  the 
22d  and  29th  days  of  said  month  of  April  respectively,  etc. 

That  on  the  SQth  day  of  April,  1886,  a  remonstrance  in 
writing  was  filed  in  the  office  of  the  village  clerk  of  said 
village,  signed  by  the  plaintiff  and  six  other  residents  of 
said  village,  remonstrating  against  granting  license  to  said 
Lena  Klindt  and  Leda  Staltenberg  as  asked  for  by  said 
application,  and  requesting  said  board  of  trustees  to  appoint 
a  day  for  the  hearing  of  said  case. 

That  the  attention  of  said  board  was  called  to  said  re- 
monstrance at  the  meeting  of  said  board  held  for  the  pur- 
pose of  considering  the  said  application  for  license  on  the 
SOth  day  of  April,  1886,  but  tliat  instead  of  appointing  a 
day  for  the  hearing  of  said  remonstrance  so  that  said  re- 
monstrators  might  have  a  fair  opportunity  to  be  present 
with  their  witnesses,  the  said  board,  at  10  o'clock  p.m.,  of 
aaid  day,  adjourned  until  9  o'clock  the  following  morning. 

That  none  of  said  remonstrators  were  present  at  the  time 
of  said  adjournment,  nor  notified  of  said  adjourned  meet- 
ing. 

That  plaintiff,  having  heard  through  mmor  of  the  said 
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adjourned  meeting,  appeared  thereat,  and  then  and  there 
asked  for  a  oontinuauce  of  said  hearing  until  the  5th  day 
of  May  of  the  said  instant  in  order  to  have  time  to  procure 
evidence  to  show  that  less  than  thirty  of  the  signers  of  the 
said  application  were  resident  freeholders,  which  request 
of  the  plaintiff  was  refused,  and  the  said  board  then  and 
there  proceeded  to  and  did  vote  to  license  and  did  license  the 
said  Lena  Klindt  and  Lena  Staltenberg  to  sell  intoxicat- 
ing liquors  from  the  first  Tuesday  in  May,  etc. 

That  there  has  been  no  hearing  on  said  remonstrance,  nor 
any  other  time  fixed  for  such  hearing,  etc 

The  defendants,  being  duly  notified  by  the  plaintifiT  of  his 
intention  to  apply  for  a  mandamus,  appeared  in  this  court 
on  the  last  day  of  the  last  term  and  contested  the  applica- 
tion by  argument,  but  filed  no  written  answer.  The  matter 
was  then  taken  under  advisement.  The  facts  alleged  in 
the  petition  are  sufficiently  proved  by  certificates  of  the 
proceedings  of  the  village  board  under  the  hand  and  seal 
of  the  village  clerk.  The  statute,  section  3,  chapter  60,  p. 
414,  Comp.  Stats.,  is  as  follows  : 

^'  Sec.  3.  If  there  be  any  objection,  protest,  or  remon- 
strance filed  in  the  office  where  the  application  is  made, 
against  the  issuance  of  said  license,  the  county  (city  or  vil- 
lage) board  shall  appoint  a  day  for  hearing  of  said  case, 
and  if  it  shall  be  satisfactory  proven  that  the  applicant  for 
license  has  been  guilty  of  the  violation  of  any  of  the  pro- 
visions of  this  act  within  the  space  of  one  year,  or  if  any 
former  license  shall  have  been  revoked  for  any  misdemeanor 
against  the  laws  of  this  state,  then  the  board  shall  refuse 
to  issue  such  license." 

Section  4  provides  as  follows  : 

'  ^'  Sec.  4'.  On  the  hearing  of  any  case  arising  under  the 
provisions  of  the  last  two  sections,  any  party  interested 
shall  have  process  to  compel  the  attendance  of  witnesses, 
who  shall  have  the  same  compensation  as  now  provided  by 
law  in  the  district  court,  to  be  paid  by  the  party  calling 
aaid  witnesses,"  etc. 
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There  are  two  questions  to  be  considered  for  the  deter- 
mination of  this  case. 

1.  Do  the  facts  above  stated  bring  the  case  within  the 
meaning  and  intent  of  the  provisions  of  the  sections  above 
quoted  ?  It  is  true  that  the  allegations  of  the  protest  as 
set  out  in  the  petition  are  directed  against  the  proceedure  of 
the  applicants  for  license,  and  not  against  the  applicants 
themselves  on  account  of  any  violation  of  the  statute  for 
having  forfeited  any  previously  granted  license,  or  other 
misconduct.  The  first  section  of  the  act  which  ^e  have 
under  consideration  limits  the  power  of  the  board  to  grant 
license  to  cases  where  they  have  been  petitioned  to  grant 
such  license  by  not  less  than  thirty  of  the  resident  free- 
holders of  the  town,  city,  village  or  precinct,  as  the  case 
may  be.  The  presentation  to  the  board  of  a  petition  com- 
plying in  all  respects  with  the  said  provision  is  necessary 
to  give  the  board  jurisdiction  and  power  to  act.  There  was 
a  petition  before  the  board  which  on  its  face  complied  with 
such  provision.*  In  the  absence  of  objection  made  within 
the  time  limited  by  other  provisions  of  the  same  section,  it 
would  probably  be  sufficient ;  but  within  the  time  so  lim- 
ited, a  remonstrance  was  presented  to  the  board  alleging  that 
two  of  the  signers  of  said  petition,  designating  them  by 
name,  were  not  lawful  residents  of  said  village,  and  thattwa 
other  signers  of  said  petition,  also  designating  them  by 
name,  were  not  lawful  freeholders  of  said  village.  Also,, 
that  two  of  the  signers  of  the  said  petition  were  the  identical 
Lena  Klindt  and  Lena  Staltenberg  named  in  the  body  of 
said  petition  as  the  persons  to  be  licensed.  There  are  thirty- 
two  names  in  all  to  the  said  petition,  so  that  if  either  two* 
of  the  above  grounds  or  causes  of  protest  are  true,  then 
it  is  not  a  legal  petition  for  the  purpose  intended,  and  the 
board  is  without  jurisdiction  to  grant  the  license  applied 
for.  Whether  either  two,  or  even  one,  of  them  are  true,, 
are  questions  of  fact,  to.  be  tried  and  determined  upon  evi- 
dence.    The  case  is  therefore  one  within  the  meaning  and 
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intent  of  the  law  requiringa  trial  and  the  ascertainment  and 
settling  of  matters  of  feet  by  the  board  before  it  could  prop- 
erly act  on  the  application. 

2.  Did  the  board  "  appoint  a  day  for  the  hearing  of  said 
acse'^  within  the  true  meaning  and  intent  of  the  statute? 
It  would  seem  that  the  board  conceded,  in  some  degree,  the 
right  of  the  remonstrators  to  have  some  time  in  which  to 
present  the  grounds  of  their  remonstrance.  In  the  lan- 
guage of  their  minutes  of  April  30,  they  "adjourned  to 
Saturday,  May  1,  at  9  o'clock  a.m.,  for  a  hearing  of  the 
remonstrance  and  other  business."  But  according  to  the 
all^ation  of  the  petition,  this  adjournment  took  place  at 
the  hour  of  10  p.m.  When  we  consider  the  object  and  pur- 
pose of  the  statute,  we  cannot  deem  this  adjournment  at 
bed-time  until  the  earliest  business  hour  of  the  next  day^ 
as  the  appointing  of  a  day  fqr  the  hearing  of  said  case,  or 
as  a  fair  and  intelligent  administration  of  the  law  by  the 
board. 

Ordinarily,  in  order  to  try  a  question  of  fact,  witnesses 
must  be  subpoenaed  and  other  preparations  made.  In  order 
to  do  this,  a  definite  day  and  hour  must  be  fixed  for  such 
trial,  and  that  suflSciently  advanced  in  the  future  to  enable 
the  witnesses  not  only  to  travel  from  their  homes  to  the 
place  of  trial,  but  to  make  some  preparation  for  an  absence 
from  their  homes  and  avocations.  In  criminal  cases  courts 
may  require  and  enforce  the  immediate  attendance  of  wit- 
nesses because  of  the  interest  of  the  state,  and  the  peace  and 
order  of  society  on  the  one  hand,  and  the  life  or  liberty  of 
the  citizen  on  the  other,  being  at  stake;  but  in  proceed- 
ings where  the  pecuniary  interests  of  litigating  citizens  only 
are  involved,  reasonable  notice  to  witnesses  as  well  as  citi- 
zens should  always  be  given.  The  time  given  in  the  case 
at  bar  was  not  sufficient,  and  the  course  pursued  by  the 
village  board  amounted  to  a  denial  of  the  right  of  the  re- 
monstrators to  a  hearing. 

I  pass  over  the  point  presented  in  the  remonstrance  that 
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certain  members  of  the  village  board  were  signers  of  the 
petition  for  license  and  that  some  of  them  would  have  to 
be  counted  as  such  signers,  even  did  no  objection  exist  to 
any  of  the  other  signers  in  order  to  make  out  the  necessary 
number  as  required  by  law.  The  board  could,  doubtless, 
lake  judicial  notice  of  the  facts  necessary  to  a  decision  of 
that  question.  But  I  will  quote  the  language  of  this  court 
by  Judge  Reese  upon  a  similar  question  which  arose  in  the 
case  of  Vanderlip  v.  Derby ,  19  Neb.,  165.  "It  is  shown 
that  two  of  the  board  opposed  the  issuance  of  the  license 
until  a  proper  examination  could  be  made,  and  voted  against 
its  allowance;  three  voted  in  favor  of  the  allowance  and 
against  the  extension  of  time.  If  the  charge  is  true  that 
two  of  the  members  signed  the  petition  to  themselves  and, 
they  were  of  the  three  who  voted  for  the  granting  of  the 
license,  we  have  this  unusual  condition  of  a  license  being 
issued  by  the  vote  of  (m€  disinterested  man  over  the  opposite 
vote  of  two,  for  no  one  could  claim  that  the  two  who 
signed  the  petition  were  disinterested.  It  is  to  be  hoped 
that  the  charge  here  made  is  a  mistake.  The  fact  than  an 
oiBcial  oath  sits  so  lightly  upon  the  conscience  of  any  oflScer 
as  to  permit  him  thus  to  become  a  partisan  in  a  proceeding 
before  himself  is  not  to  be  believed  except  upon  the  most 
indubitable  proof." 

In  additiop  to  the  prayer  of  the  plaintiff  *s  petition  against 
the  said  village  board,  as  stated  in  the  fore  part  of  this 
opinion,  the  petition  also  contains  a  prayer  against  the  said 
Lena  Klindt  and  Lena  Staltenbcrg,  who  were  also  defend- 
ants in  this  proceeding,  "that  the  license  issued  to  said 
Lena  Klindt  and  Lena  Staltenberg  by  said  .trustees,  May 
1,  1886,  be  canceled  and  repayment  made  pro  ianto  of  the 
amount  paid  for  the  same  for  the  unexpired  time,"  etc. 

Whether  this  latter  prayer  of  the  plaintiff  ought  to  be 
answered  will  depend  upon  the  decision  of  the  question 
raised  by  the  remonstrance,  whether  the  petition  for  license 
is  signed  by  at  least  thirty  of  the  resident  free-holders  of 
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eaid  village  of  Arlington,  within  the  true  intent  and  mean- 
ing of  the  statute  in  such  case  made  and  provided.  Should 
it  be  the  final  decision  that  it  does  not,  then  it  will  doubt- 
less become  the  duty  of  the  said  village  board  to  cancel  the 
said  license  as  having  been  illegally  and  improvidently  is- 
sued. And  upon  such  cancellation  the  said  Lena  Klindt 
and  Lena  Stahenberg  will  be  entitled  to  a  repayment  of  a 
portion  of  the  sum  paid  into  the  village  treasury  for  said 
license,  bearing  the  same  relation  to  the  whole  sum  so  paid 
as  the  unexpired  portion  of  the  year  for  which  the  same  was 
granted  bears  to  the  whole  year.  But  mandamus  will  only 
lie  to  a  public  officer  or  board  to  enforce  the  performance 
of  a  present  and  ascertained  duty,  and  in  cases  where  the 
respondent  is  in  default  of  the  disdiarge  of  such  duty; 
and  we  are  now  bound  to  presume  that  u])on  the  occurrence 
-of  the  result  of  the  trial  of  the  question  above  referred  to 
making  it  the  duty  of  said  board  to  cancel  the  said  licenses 
that  that  duty  will  be  promptly  performed. 

A  peremptory  writ  of  mandamus  will  issue  to  said  re- 
apondent  board,  commanding  them  to  convene  in  session 
without  delay  and  appoint  a  day  for  hearing  of  said  case, 
which  shall  be  so  fixed  and  appointed  as  to  allow  the  parties 
reasonable  time  to  prepare  for  %uch  hearing,  and  the  said 
remonstrators,  especially  the  plaintiff  in  this  proceeding, 
have  due  and  reasonable  notice  of  the  day  so  appointed. 

Judgment  accobdingly. 

The  other  judges  concur. 
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Ellis  Shriver,  appellee,  v.  William  E.  McCloud, 
appellant, 

1.  Trial:    evidence.     The  evideDce  examined  and  found  aoffi- 

cient  to  sustain  the  finding  aod  judgment. 

2.  Partnership*    A  partnership  formed  for  the  pnrpoae  of  carry- 

ing on  a  legitimate  bnsiness,  such  as  buying  and  shipping  fat 
cattle,  ¥rill  not  be  held  illegal,  immoral,  or  contra  honas  mores^ 
by  reason  of  sharp  or  fraudulent  practices  used  or  suffered  by 
the  parties  in  the  prosecution  of  such  business. 

3.  :  EVIDENCE.  Where  it  in  equally  the  duty  of  each  mem- 
ber of  a  partnership  to  see  that  the  certificate  of  such  partner- 
ship is  recorded,  as  required  by  law,  neither  one  of  the  part, 
ners  can  avail  himself  of  the  failure  to  perform  such  duty  in  an 
action  between  such  partners. 

4.    :  .    As  between  partners,  the  ultimate  facts  whence 

a  partnership  is  deduced  are,  first,  the  agreement,  and,  second, 
its  execution;  summed  up  as  the  executed  agreement.  Oraver 
V,  TaUman,  8  Nov.,  78. 

Appeal  from  the  district  court  of  York  county.  Heard 
below  before  Norval,  J. 

France  &  Harlan  and  John  H,  Amea^  for  appellant* 

Sedgwick  &  Power y  for  appellee. 

Cobb,  J. 

The  petition  in  the  court  below  alleged  "  That  in  the 
month  of  March,  1883,  the  plaintiff  entered  into  an  agree- 
ment with  the  defendant  to  form  a  partnership  with  him 
in  the  business  of  buying  cattle,  in  York  county,  in  this 
state  and  vicinity,  and  shipping  the  same.  The  terms  of 
said  agreement  being,  in  substance,  as  follows :  The  plain- 
tiff to  furnish  the  capital  and  devote  so  much  of  his  time 
to  said  business  as  might  be  necessary,  and  the  defendant 
to  devote  his  time  to  said  business  and  furnish  a  horse  and 
buggy  to  be  used  in  said  business,  and  the  plaintiff  and 
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defendant  to  share  in  the  profits  and  losses  of  said  business 
equally,  the  said  partnership  to  continue  during  the  spring 
of  the  year  1883. 

''  2.  And  the  plaintiff  and  defendant  then  entered  upon^ 
and  carried  on  said  co-partnership  business  under  said 
agreement  until  the  same  was  terminated  on  or  about  July^ 
1883,  and  said  co-partnership  was  terminated  prior  to  the 
Istday  ofMay,  1883. 

"  3.  And  during  the  continuance  of  said  co-partnership 
this  plaintiff  was  compelled  to  and  did  advance  and  pay  on 
account  of  said  co-partnership  business  the  sum  of  $8,502.- 
53,  and  has  received  from  said  co-partnership  business  the 
sum  of  $7,064.50  and  no  more. 

4.  That  said  defendant  has  not  paid  or  advanced  on  ac- 
count of  said  co-partnership  business  any  sum  whatever 
in  excess  of  the  amount  that  said  defendant  has  received 
from  the  said  business  of  the  co-partnership,'^  with  an  al- 
l^ation  of  a  demand  upon  said  defendant  for  an  account- 
ing and  payment  of  the  amount  due  him,  and  a  prayer  for 
an  accounting  and  judgment  and  general  relief. 

The  defendant  answered  with  a  general  denial. 

There  was  a  trial  to  the  court,  with  a  finding  and  judg- 
ment for  the  plaintiff.  The  defendant  brings  the  cause  to 
this  court  by  appeal. 

There  is  no  assignment  of  errors. 

It  appears  from  the  bill  of  exceptions  that  there  was 
evidence  tending  to  prove  that  in  the  month  of  March, 
1883,  the  defendant,  a  resident  of  York  county  in  this 
state,  wrote  to  one  Wade,  of  Chicago,  a  salesman  of  live 
stock,  with  whom  he  had  been  acquainted  for  about  fifteen 
years,  to  the  effect  that  there  was  a  number  of  cattle  being 
fed  in  his,  McCloud's,  county,  and  that  he  thought  that 
the  cattle  could  be  bought  riglit,  and  that  he  wanted  Wade 
to  come  out  there,  or  send  some  good  man  there,  to  go  in 
with  him  and  buy  the  cattle,  that  he  felt  a  little  rusty  in 
regard  to  cattle,  as  he  had  not  been  shipping  much  lately.. 
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Wade  shortly  afterwards  wrote  to  Shriver,  the  plaintiff,  at 
Harvard,  Iowa  (whom  he  had  also  known  for  about  fiilteen 
years),  the  contents  of  McCloud's  letter.  A  few  days 
thereafter  Shriver  went  into  Chicago  with  cattle,  and 
Wade  talked  with  him  as  to  what  McCloud  had  written. 
Shriver  enquired  about  McCloud,  and  said  he  would  go 
out  (to  Nebraska),  and  Wade  gave  him  a  letter  of  intro- 
duction to  McCloud.  The  evidence  also  tends  to  prove 
that  soon  after  the  above  occurrence  Shriver  came  to  Waco 
{the  residence  of  McCloud),  met  McC.,  and  delivered  to  him 
the  letter  of  introduction  from  Wade.  That  this  letter 
contained  a  statement  that  Shriver  came  out  there  for  the 
purpose  of  going  into  partnership  with  him  to  buy  some 
•cattle.  That  upon  receiving  the  letter  of  introduction, 
McCloud  took  Shriver  to  his  house  with  him,  and  as  to 
,  what  took  place  between  the  parties  on  that  evening  at  the 
house  of  McCloud,  while  the  evidence  is  conflicting,  it  tends 
to  prove  that  they  then  and  there  entered  into  a  co-part- 
nership for  the  purpose  of  buying  and  shipping  cattle. 
The  terms  of  this  partnership,  though  not  very  definite, 
were,  I  think,  sufficient  for  the  purpose  in  view.  By  its 
terras  Shriver  was  to  furnish  the  cash  capital  to  pay  for 
the  stock  to  be  purchased.  Part  of  this  money  he  claimed 
to  have  with  him,  and  had,  so  far  as  appears,  and  part  he 
professed  to  be  able  to  obtain  from  Wade  or  the  firm  of 
which  he  was  a  member  or  employe,  and  McCloud  was  to 
furnish  teams  for  the  purpose  of  local  travel  and  pay  the 
local  expenses  of  the  business,  and  the  two  partners  would 
share  the  profits  and  losses.  The  evidence  tends  to  prove 
that  the  next  day  after  entering  into  the  said  agreement  of 
partnership,  Shriver  and  McCloud  together  entered  upon 
the  business  of  looking  up  and  buying  cattle,  that  at  the 
suggestion  and  request  of  McCloud  the  contracts  of  pur- 
chase were  made  in  the  name  of  Shriver  alone,  and  noth- 
ing was  said  about  McCloud  being  interested  in  such  pur- 
chases, but  that  he  nevertheless  was  a  full  partner  therein. 
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In  this  manner  the  firm  purchased  and  shipped  three  ship- 
ments of  cattle,  and  made  an  advancement  to  Harvey 
Pickrel  on  a  bunch  of  cattle  of  $400,  which  they  forfeited. 
In  these  operations  they  lost,  as  found  by  the  court,  the 
sum  of  $1,425.08.  All  of  which  was  made  good  apd  paid 
by  the  plaintiff. 

It  cannot  be  denied  that  there  is  conflicting  evidence 
upon  the  most  material  point  in  the  case — the  formation 
of  the  partnership  between  the  parties.  The  agreement 
of  partnership,  as  found  by  the  court,  took  place  between 
them  without  the  presence  of  any  third  person,  and  is  evi- 
denced by  no  writing  then  executed.  It  is  sworn  to  by 
one  party  and  denied  by  the  other.  •  In  such  cases  the  dis- 
agreeable duty  devolves  upon  the  trial  court  or  jury  to 
decide  which  to  believe  and  which  to  charge  with  the  in- 
firmity of  a  bad  memory,  or  that  obliqqity  of  perception 
into  facts  unfavorable  to  their  own  side,  which  sometimes 
exists  in  parties  to  law  suits.  This  duty  is  often  imposed 
upon  courts  and  juries,  when  there  are  no  outside  or  collat- 
eral facts  in  the  case  to  point  out  the  party  whose  witnesses 
are  most  reliable ;  but  in  the  case  at  bar,  the  trial  court^ 
to  whom  the  facts  were  submitted,  found  much  to  aid- 
him  in  the  contemporaneous  and  antecedent  acts  of  the 
defendant.  The  letters  of  the  defendant  to  Mr.  Wade,  as 
deposed  to  by  the  latter,  show  clearly  that  shortly  before 
the  first  visit  of  Shriver  to  Waco,  McCloud  desired  and 
solicited  Wade,  '^  to  come  out  there,  or  send  some  good 
man  there,  to  go  in  with  him  and  buy  the  cattle/'  refer- 
ring to  cattle  which  he  had  already  informed  Wade  were 
being  fed  in  York  county  for  the  Chicago  market.  Now 
this  independent  circumstance  was  an  important  aid  to  the 
court  in  determining  between  the  conflicting  statements  of 
Shriver  and  McCloud,  whether,  upon  the  former,  a  few 
days  thereafter,  calling  upon  the  latter  at  his  home  with  a 
letter  of  introduction  from  Wade,  their  talking  over  the 
matter  of  the  cattle  being  fed  in  the  neighborhood  during 
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theeveningy  and  in  the  morning  going  out  among  the  cattle 
feeders  and  buying  quantities  of  cattle  on  that  and  suo- 
•ceeding  days,  the  cattle  were  purchased  in  pursuance  of 
a  contract  of  partnership  for  that  purpose,  formed  on  the 
•evening  of  the  first  meeting  and  conversation,  at  the  house 
of  McCloud,  or  that  McCloud  was  not  interested  in  such 
purchases  but  was  only  conveying  Shriver  around  through 
the  cattle  feeding  region  of  York  county,  with  a  view  of 
picking  up  a  few  stock  cattle  to  feed  himself.  Upon  the 
other  hand,  the  fact  that  the  written  contracts  of  purchase 
of  the  cattle  purchased  were  made  in  Shriver^s  individual 
name,  was  a  circumstance  against  him  to  be  considered  by 
the  trial  court.  Whether  that  circumstance  is  sufficiently 
explained  by  the  statement  of  Shriver  in  his  testimony, 
that  when  they  first  started  out  to  buy  cattle,  as  they  were 
riding  along,  he  (McCloud)  said,  "Shriver,  I  would  prefer 
to  be  a  silent  partner  in  the  business  for  a  while.  I  think 
it  would  be  the  best  way  to  buy  the  cattle,  for  me  to  take 
you  around  and  introduce  you  to  the  people  as  my  friend 
from  Iowa,  and  for  me  to  leg  around  the  corner  for  you, 
and  try  to  induce  them  to  sell  to  you ;  he  says,  *  you  do 
the  buying  and  I  will  try  to  get  them  to  sell  to  you.  I 
am  acquainted  with  a  good  many  people  that  are  feeding 
oattle.'  I  says  to  him,  *  you  are  acquainted  with  the  busi- 
ness, and  I  will  leave  that  to  you,  to  do  whatever  you 
think  is  best'"  This  was  a  question  for  the  trial  court  to 
determine  from  all  the  facts  in  the  case.  , 

Before  passing  from  this  branch  of  the  case,  I  will  con- 
sider the  fourth  point  of  appellant's  brief,  which  refers  to 
the  above  testimony  of  Shriver.  Counsel  say  in  the  brief, 
"  It  is  a  fundamental  principle  of  law  that  he  who  seeks 
equity  must  do  equity.  The  evidence  of  plaintiff*,  Shriver, 
shows  that  he  entered  into  a  corrupt  agreement  with  de- 
fendant, McCloud,  to  cheat  and  defraud  the  citizens  of 
York  county.  They  were  to  tell  the  citizens  who  had 
cattle  to  sell  that  McCloud  was  not  a  partner,  but  was  going 
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arouDd  with  Shriver  to  introduce  him  and  advise  the  citi- 
zens to  sell,  or  in  the  language  of  Shriver: 

"  Q.  Did  McCloud  say  to  Morrison  that  he  did  not  have 
anything  to  do  with  this  matter,  but  that  they  had  better 
sell  to  you,  that  you  were  offering  big  prices  ? 

"A.  Why,  he  may  have  said  that ;  that  was  the  agree- 
ment, that  he  was  to  leg  around  the  corner;  he  was  to  try 
to  get  them  to  sell  and  I  was  to  buy. 

"  Q.     You  in  his  presence  did  not  contradict  that  ? 

"A.     No,  sir. 

"Q.     Did  he  talk  that  generally  wherever  you  went? 

"A.     Wherever  we  went.'' 

Had  these  parties  really  defrauded  any  of  the  people  of 
whom  they  bought  cattle  and  a  question  had  arisen  be- 
tween such  persons  and  the  alleged  partnership  or  either 
member  of  it,  then  probably  the  above  evidence  would 
have  tended  to  estop  them  to  allege  a  partnership.  But 
not  in  a  controverey  between  the  partners.  The  evidence 
•does  not  tend  to  prove  that  the  object  and  purposes  of  the 
partnership  or  business  in  which  it  was  to  engage  were 
-either  illegal,  immoral,  or  contra  bonas  mores,  nor  that  the 
peculiar  manner  in  which  the  business  was  conducted  was 
at  all  contemplated  in  the  formation  of  the  partnerehip; 
and  when  the  business  resulted  in  a  loss,  to  allow  a  mem- 
ber of  the  firm  to  avoid  his  share  of  the  consequences  through 
the  consideration  of  a  mere  sharp  practice  used  in  the 
manner  of  prosecuting  the  business,  devised  and  suggested 
by  himself,  is  a  proposition  which  needs  only  to  be  stated. 

Much  in  a  line  with  the  above  is  appellant's  second  point, 
to  the  effect  that  the  plaintiff  ought  not  to  have  been  al- 
lowed to  set  up  and  prove  a  partnership  between  himself 
and  the  defendant,  there  being  no  record  of  the  same;  and 
he  cites  sections  27,  28,  and  29,  chap.  65,  Comp.  Stats. 
I  do  not  think  that  these  sections  have  ever  been  construed 
by  the  supreme  court,  and  it  is  not  my  purpose  to  discuss 
them  now,  further  than  to  say  that  if  they  are  at  all  appli- 
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cable  to  a  partnership  doing  business  in  the  name  of  one 
or  all  of  the  partners,  it  is  very  sure  that  its  provisions 
cannot  be  invoked  by  one  of  the  partners  who  is  in  pari 
delicto  with  the  others. 

Appellant's  first  point  is  directed  to  the  plaintifiT's  peti- 
tion, claiming  that  it  does  not  state  facts  suiBcient  to  con. 
stitute  a  cause  of  action.  First,  under  this  head,  that  it 
does  not  state  in  terms  that  the  parties  were  partners* 
When  it  is  borne  in  mind  that  pleddings  consist  in  the 
allegation  of  facts,  and  not  in  the  statement  of  conclusions, 
and  the  petition  is  examined  as  to  its  contents,  it  will  be 
seen  that  under  our  liberal  system  of  pleading  it  is  sufficient 
as  t6  the  point  we  are  now  considering.  By  reference  to 
the  petition  copied  in  the  fore  part  of  this  opinion,  it  will 
be  seen  that  after  the  allegation  of  an  agreement  entered 
into  between  the  plaintiff  and  the  defendant  ^^ to  forma 
partnership  in  the  business  of  buying  cattle  in  York  county, 
Nebraska,  and  vicinity,  and  shipping  the  same,''  and  setting 
out  the  terms  of  the  agreement;  then  follows  the  allegation 
that  '^the  plaintiiF  and  defendant  then  entered  upon  and 
carried  on  said  co-partnership  business,  under  said  agree* 
ment,  until  the  same  was  terminated,  on  or  before  the  first 
day  of  July,  1883,  and  said  co-partnership  was  terminated 
prior  to  the  first  day  of  May,  1883  (?)"  This  is  an  allega- 
tion of  all  the  provable  facts  necessaiy  to  the  conclusion  of 
fact  and  of  law,  that  the  parties  were  partners  for  a  time, 
and  that  such  partnership  had  been  dissolved.  Any  for- 
ther  allegations  that  they  were  partners  would  only  be  to 
state  a  conclusion,  only  to  laAel  the  relationship  which  the 
facts  stated  show  that  they  bore  towards  each  other.  See 
Orover  v,  TaHman^  8  Nev.,  178,  cited  by  counsel  for  ap- 
pellant. This  also  answers  the  succeeding  suggestion  that 
the  petition  fails  to  allege  the  dissolution  of  the  co-pai*tner- 
ship.  'I  do  not  understand  that  in  this  case  it  was  neces- 
sary to  allege  the  existence  of  unsettled  accounts  other  than 
that  due  the  plaintiff.     There  were  no  unsettled  demands 
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outstanding  against  the  partnership,  strictly  speaking,  and 
the  balance  claimed  by  the  plaintiff  is  sufficiently  stated. 

The  third  point  naade  by  counsel  for  appellant  is  that 
the  partnership,  if  any  existed  between  the  parties,  was 
only  in  a  single  adventure,  for  which  Shriver  furnished 
the  capital^  and  McCloud  the  labor  and  skill,  the  property 
in  which  the  capital  was  invested  remaining  the  property 
of  Shriver,  and  McCloud  to  have  a  share  of  the  profits  in 
the  nature  of  compensation  for  his  labor  and  skill,  in  which 
case  he  would  not  be  liable  for  any  part  of  the  losses.  To 
this  he  cites  Heran  v.  HaU,  35  Am.  Dec  (1  B.  Mon.,  159)^ 
178.  Were  the  point  and  authority  applicable  to  the  case 
at  bar,  it  would  be  conceded.  But  the  case  at  bar  is  not 
one  of  a  single  adventure,  and  according  to  Story  (Story 
on  Part.,  §  27,  also  cited  by  counsel  for  appellant),  even  in 
case  of  a  single  adventure,  and  the  whole  capital  is  fur- 
nished by  one  party,  it  requires  a  special  agreement  to  pre- 
vent the  conclusion  of  a  community  of  interest  in  the  prop- 
erty as  well  as  in  the  profit  and  loss. 

I  therefore  reach  the  conclusion  that  a  cause  of  action  ia 
stated. in  the  petition,  and  that  the  evidence  is  sufficient  to 
sustain  the  finding  and  judgment. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  apfibmed. 
The  other  judges  concur. 
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Samuel  Walker,  plaintipp  in  erbor,  v.  Patrick 
Hagerty,  defendant  in  error. 

1.  Attachment :  caxtbes  fob.  To  justify  a  party  in  causing  an 
attachment  to  issae  against  the  property  of  a  debtor,  at  least 
one  of  the  caasea  of  attachment  mentioned  in  the  statute  must 
exist. 

iL    : .    Mere  inaolvenpy  of  the  debtor,  even  if  it  exist. 


is  not  a  cause  of  attachment. 


3.    :    EVIDSNCB.   On  the  testimony  in  the  record ;  ^(dd,  That 

the  attachment  was  properly  dissolved. 

Error  to  the  district  court  for  Holt  county.  Tried  be- 
low before  Tiffany,  J. 

Thomas  (yDay,  for  plaintiff  in  error, 

H.  M.  UtUey,  and  Thurston  &  Hall,  for  defendant  in 
€rror. 

Maxwell,  Ch.  J. 

In  August,  1886,  the  plaintiff  brought  an  action  in  the 
district  court  of  Holt  county  against  tlie  defendant,  upon 
a  promissory  note,  to  recover  the  sum  of  $3,942.37,  with 
interest  at  ten  per  cent  from  August  1st,  1885,  and  caused 
an  attachment  to  issue  in  said  action  upon  the  following 
grounds: 

'*  1st.  The  defendant  is  about  to  convert  his  property 
into  money  for  the  purpose  of  placing  it  beyond  the  readi 
of  his  creditors,  and 

"  2d.  Has  property  and  rights  in  actions  which  he  con- 
ceals, and 

"  3d.  Has  disposed  and  conveyed  a  part  of  his  property 
with  intent  to  defraud  his  creditors,  and 

''4th.  ''Has  assigned  part  of  his  property,  with  intent 
to  defraud  his  creditors,  and 
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5tli.  Is  about  to  assign  and  dispose  of  a  part  of  his 
property  with  intent  to  defraud  his  creditors/' 

On  the  Ist  day  of  September,  1885,  the  defendant  filed 
motion  to  dissolve  the  attachment,  and  as  grounds  therefor 
claimed  that  the  ^'  facts  stated  in  affidavit  for  attachment 
are  not  true,  and  for  other  irregularities  in  the  attach- 
ment." 

Defendant  also  filed  his  afiBdavit  ^ith  motion  denying 
f^roimds  of  attachment  stated  in  affidavit.  On  the  nine- 
teenth day  of  February,  1886,  the  court  ruled  thereon, 
and  ordered  that  the  attachment  heretofore  granted  be  dis- 
solved and  discharged,  to  which  plaintiff  excepted. 

The  note  in  question  was  given  to  A.  N.  Schuster  &  Co., 
of  St.  Joseph,  Mo.,  and  by  them  transferred  after  it  became 
due  to  the  plaintiff,  as  stated  by  the  plaintiff  in  his  affi- 
davit, "  for  reasons  of  business  convenience." 

The  defendant  has  made  the  following  payments  on 
said  note,  viz : 

June  23d,  1888 $  500 

July  12th,  1888  800 

^ptember  1st,  1883 500 

October  16th,  1883 600 

May  3l8t^  1884 400 

June  21st,  1884 25 

Total $2725 

Leaving  a  balance  due  of  $8942.37.  The  plaintiff,  it 
appears,  is  the  cashier  of  the  banking  firm  of  Schuster, 
Hax  &  Co.,  of  St.  Joseph,  Mo.,  and  went  to  O'Neill  in 
August,  1835,  and  called  upon  the  defendant,  who  refused 
either  to  pay  or  secure  the  note.  The  defendant,  it  ap- 
pears, claimed  that  he  was  entitled  to  certain  off-sets,  which 
he  alleges  Schuster  &  Company  had  agreed  to  allow  him, 
and  he  seems  to  have  supposed  that  the  note  was  trans- 
ferred to  the  plaintiff  by  them  to  avoid  compliance  with 
their  agreement     This,  in  fact,  does  not  seem  to  have 
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been  the  purpose  of  that  firm.  It  is  evident,  however^ 
that  the  defendant  supposed  that  an  attempt  was  being 
made  to  obtain  an  advantage  over  bim. 

The  affidavit  of  one  Thomas  Carlon  shows  this  to  be  the 
fact     The  affidavit  is  as  follows: 

'^  I  am  the  attorney  for  the  above-named  defendant,  and 
was  present  at  the  conversation  mentioned  in  the  affidavit 
of  Thomas  O'Day,  filed  herein,  as  having  taken  plape  be- 
tween O'Day  and  Hagerty.  I  had  previously  told  Mr. 
Hagerty  that  the  note  was  subject  to  any  defense  he  might 
have  against  Schuster  &  Co.,  the  payees  of  the  note;  that 
he  was  entitled  to  credit  thereon  for  any  damages  he  had 
sustained  at  the  hands  of  said  Schuster  &  Co.,  and  for  all 
set-ofis  and  claims  he  had  against  said  firm.  This  advice 
was  based  on  facts  stated  to  me  by  Mr.  Hagerty.  Mr. 
Hagerty  was  very  indignant  at  the  treatment  he  was  re- 
ceiving at  the  hands  of  said  firm,  in  not  being  allowed 
the  credits  on  said  note  which  he  claimed  was  due  him,  and 
said  substantially  that  he  would  fight  it  through,  and 
would  make  all  the  defense  he  could  to  the  note,  and  they 
should  not  have  a  dollar  of  his  money  not  justly  due; 
that  if  he  was  allowed  proper  credits  on  said  note,  he 
would  settle  at  said  time.  Mr.  Hagerty  was  very  indig- 
nant; his  statements  were  confined  to  a  denunciation  of 
plaintiff's  conduct,  and  his  determination  to  resist  the  im- 
position and  defend  himself.  Have  known  Mr.  Hagerty, 
defendant,  for  three  years  and  a  half;  all  I  have  seen  of 
him  has  been  upright;  his  reputation  has  been,  and  still  is, 
exceptionally  good." 

Thomas  Golden  also  swears  that  he  heard  the  conversa- 
tion referred  to  above.  "  I  heard  Hagerty  express  himself 
as  being  very  indignant  at  the  conduct  of  Walker,  and 
that  he  was  determined  to  fight  him;  but  it  is  not  true 
that  Hagerty  said  anything  intimating  that  he  had  his 
property  where  the  law  could  not  reach  it.'' 

Benjamin  Gallagher  also  swears:  '^I  was  present  at  the 
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time  O'Day  came  in,  and  heard  all  of  the  conversations  at 
both  of  the  times,  in  Mr.  Hagerty's  store^  named  in  said 
O'Day's  affidavit,  filed  herein ;  at  no  time  during  that  con- 
versation did  Mr.  Hagerty  express  any"  intention  of  escap- 
ing legal  liability.  Mr.  Hagerty  told  Mr.  O'Day  that  he 
<lid  not  owe  the  amount  claimed;  that  Walker's  claim  was 
fraudulent,  and  rather  than  pay  such  an  unjust  and  wrong- 
ful claim,  he  would  prefer  to  see  the  property  burn;  but 
that  he,  Hagerty,  would  pay  everything  and  all  that  was 
justly  due  on  said  claim,  which  he  then  and  there  offered 
to  do.  He  did  not  at  any  time  'insinuate,'  by  word  or  ac- 
tion, that  he  had  his  property  where  the  law  could  not 
reach  it,  nor  that  he  could  beat  an  execution,  or  anything 
•equivalent  thereto.  Mr.  Hagerty  was  rather  indignant^ 
and  when  threatened  with  suits,  met  it  pretty  defiantly,  but 
all  his  remarks  were  to  the  efTect  that  the  claim  was  frau- 
dulent, and  could  not  be  brought  into  judgment.  Any 
statements  to  the  contrary  are  a  perversion  of  the  testi- 
mony, and  incorrect," 

The  testimony  tends  to  show  that  the  defendant  was  in- 
debted to  various  persons  named  in  about  the  sum  of  $19,- 
000,  in  addition  to  the  amount  of  the  plaintiff's  claim ; 
that  his  assets  at  that  time  amounted  to  at  least  $27,000. 
The  uniform  testimony  of  the  men  with  whom  he  had  been 
dealing,  except  the  ])laintiff  and  those  in  his  interest  is, 
that  the  defendant  had  conducted  his  business  in  such  a 
manner  as  to  indicate  an  intention  to  pay  his  debts ;  and 
there  is  absolutely  no  evidence  showing  the  transfer  or  con- 
cealment of  property  by  him  for  the  purpose  of  defrauding 
his  creditors. 

To  authorize  an  attachment  at  least  one  of  the  causes  men- 
tioned in  the  statute  must  exist.  Code,  §  198.  Mere  insol- 
vency, even  if  it  had  existed  in  this  case,  is  not  a  ground  of 
attachment.  A  man  may  be  unable  to  pay  his  debts  in  full 
and  still  he  doing  all  in  his  power  to  pay  them,  and  so  long 
as  he  furnishes  no  statutory  cause  of  attachment  against 
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him,  no  attachment  will  lie  against  his  property.  Neither 
will  denials  of  the  validity  of  the  daim  sued  upon,  and  a 
determination  to  figl\t  it,  furnish  cause  to  attach  the  defend- 
ant's property.  The  rule  might  be  different,  however,  if 
such  expressions  were  accompanied  with  acts  constituting 
a  cause  of  attachment  As  we  do  not  find  sufficient  cause 
in  the  record  for  the  attachment  it  is  evident  that  the  judg- 
ment is  right  and  must  be  affirmed. 

Judgment  aocjordinqly. 

The  other  judges  concur. 
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Anna  M.  G.  McCormick,  appellant,  v.  Algebnon 
S.  Paddock,  et  al.,  appellees. 

1.  Judgment:     collateral  attack.     A  jadgment  rendeiecl 

against  a  pereon — ^and  equally  so  of  one  rendered  in  his  favor— 
after  his  death  is  reversible,  if  the  fact  and  time  of  death  appear 
on  the  record,  or  in  error  coram  nobis^  if  the  fact  most  be  shown 
aliunde.  It  is  voidable,  and  not  void,  and  cannot  be  impeached 
collaterally.  Jenninga  v.  Simpmm^  12  Neb.,  653,  citing  TapUv. 
TiiM,  41  Penn.  State,  195. 

2.  Jurisdiction:    insane  defendant:   guabdian  ad  liteic. 

A  conrt,  by  the  service  of  its  process,  acqnires  jnrisdiction  over 
the  person  of  an  insane  defendant,  and  the  failare  to  appoint  a 
guardian  ad  litem  does  not  render  the  judgment  either  void  or 
.voidable.  It  is  at  most  only  erroneous,  for  which  the  appropri* 
ate  remedy  is  by  proceedings  in  error,  and  not  by  an  oiiginat 
action  to  vacate  the  judgment  See  McAlUOer  v,  Lameatter 
County,  15  Neb.,  295. 

8.  Summons :  service  by  PUBLtcATiON.  An  affidavit  for  ser- 
vice by  publication  is  sufficient  if  it  states  the  nature  of  the 
cause  of  action  for  which  publication  may  be  made,  and  that 
service  of  summons  cannot  be  made  upon  the  defendant  or  de- 
fendants within  the  state,  Fbuia  v.  Mann,  15  Neb.,  172,  and  it  is 
not  necessary  that  the  statement  that  service  of  summons  can- 
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not  be  made  apon  the  defendant  in  the  state,  be  made  in  the 
langnage  of  the  statnte.  If  the  ^t  is  made  to  appear  by  the 
affidavit  it  is  snfficient. 

:    :    8UFFI0IENCY  OF  NOTICE.    "When  soTviceof  the 


pendency  of  the  action  is  made  by  publication,  if  the  published 
notice  is  so  specific  as  to  advise  the  defendants  of  their  interest 
sought  to  be  affected  by  the  proceeding  it  is  snfficient.  See  Qary^ 
V.  May,  16  Ohio,  66. 

Appeal  from  the  district  court  of  Douglas  county* 
Tried  below  before  Wakeley,  J. 

George  W,  Ambrose  and  John  M.  Thurston,  for  appellant* 

George  W.  Doane,  Arthur  C.  Wakeley^  T.  M.  Marquetty 
Kennedy  &  GUberty  and  H.  J.  DaviSy  for  appellees. 

Keese,  J. 

This  action  was  instituted  in  the  district  court  of  Doug- 
las county  to  quiet  the  title  of  plaintiff  to  certain  real  estate* 
The  defendants  filed  a  general  demurrer  to  the  petition. 
The  demurrer  being  sustained  and  the  case  dismissed,  plain- 
tiff appeals  to  this  court,  assigning  for.  error  the  ruling  of 
the  district  court  in  sustaining  the  demurrer. 

The  averments  of  the  petition  are  in  substance  that,  on 
and  before  the  2l8t  day  of  November,  1868,  one  George  R» 
Smith  was  the  owner  of  an  undivided  interest  in  the  land 
in  oontroversey,  and  that  one  Mary  Ann  Harrington  wa» 
the  owner  of  the  remaining  interest.  As  to  what  portion 
of  the  property  each  one  owned  is  not  material  to  this  de- 
cision. On  the  last-named  date  Smitii  commenced  an  ac- 
tion in  the  district  court  for  partition  of  the  land,  caused 
service  to  be  made  by  publication,  and  obtained  a  judg- 
ment for  partition.  Three  commissioners  were  appointed 
by  the  court  to  make  the  division,  or  in  case  partition  could 
not  be  made  without  prejudice  to  the  owners,  to  report  the 
fact  to  the  court     The  referees  reported  that  owing  to  the 
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irregular  boundaries  of  the  land,  its  oblong  shape,  and  un- 
even surface,  partition  could  not  be  made  without  great 
prejudices.  On  the  return  of  this  report  the  property  was 
ordered  to  be  sold  by  the  referees,  which  they  did,  and  re- 
ported having  sold  the  same  to  the  plaintiff  in  the  action 
for  the  sum  of  $3,729.15  ;  that  they  paid  over  to  the  plain- 
•  tiff  $2,331..00,  his  share  of  the  proceeds  of  the  sale,  and 
that  they  held,  subject  to  the  order  of  the  court,  tlie  sum  of 
$1,398.15,  the  share  of  the  defendant,  Mary  Ann  Harring- 
ton. The  report  of  the  referees  was  confirmed,  the  deed 
ordered  to  be  made  to  Smith,  and  the  money  belonging  to 
Harrington  directed  to  be  paid  to  the  clerk,  to  abide  the 
further  order  of  the  court,  all  of  which  was  done.  That 
at  the  time  of  the  commencement  of  the  action  for  partition 
the  said  Mary  Ann  Harrington  was  insane  and  was  con- 
fined in  the  state  lunatic  asylum  at  Utica,  New  York,  until 
the  time  of  her  death,  which  occurred  on  the  26th  day  of 
January,  1869,  which  was  prior  to  the  rendition  of  the 
judgment  for  partition  and  appointment  of  the  referees. 
That  on  the  first  day  of  March,  1862,  the  said  Mary  Ann 
Harrington  by  her  last  will  and  testament  bequeathed  the 
property  to  one  J.  R.  Benedict,  who  survived  her  and  took 
title  under  the  will.  That  prior  to  his  death  he  bequeathed 
the  property  to  his  executors,  named  in  the  will  executed 
by  him,  and  gave  them  full  power  and  authority  to  sell 
and  convey  the  same  upon  such  terms  and  conditions  as  to 
them  should  seem  proper,  and  that  plaintiff  had  purchased 
the  property  and  was  now  the  owner  thereof  to  the  extent 
of  Harrington's  interest. 

It  is  alleged  that  defendants  derive  their  title  from  Smith, 
the  plaintiff  and  purchaser  at  the  partition  sale ;  that  he 
acquired  no  title  by  said  purchase,  and  that  defendants 
have  no  title.  Tliat  neither  the  said  Mary  Ann  Harring- 
ton, the  devisees,  inheritors,  or  plaintiff,  appeared  in  said 
partition  proceedings,  or  accepted  the  proceeds  of  the  sale, 
and  that  the  judgment,  orders,  sale,  and  the  deed  thereun- 
der were  void  for  want  of  jurisdiction. 
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The  proceedings  are  attacked  upon  two  grounds — 1st, 
that  the  affidavit  of  non-residence,  and  by  virtue  of  which 
the  publication  of  notice  was  made,  and  the  published  no- 
tice, were  not  in  conformity  with  law,  and  conferred  no 
jurisdiction  upon  the  court  to  render  its  decree;  and  2d, 
that  at  the  time  of  the  service  of  summons  by  publication, 
the  said  Mary  Ann  Harrington  was  insane,  and  at  the  time 
of  the  rendition  of  the  decree  she  had  died,  and  no  pro- 
ceedings were  had  to  revive  the  action  as  against  her  legal 
representatives. 

The  principal  contention  in  this  court  was  upon  the  first 
of  the  above  "bamed  grounds.  As  to  the  second,  it  seems 
pretty  clear  that  if  jurisdiction  was  obtained  by  the  publi- 
cation of  the  notice,  the  subsequent  death  of  the  defendant 
would  not  render  the  further  proceedings  void.  Jennings 
V.  Simpsonj  12  Neb.,  558,  and  cases  cited  by  appellees. 
Nor  would  the  fact  of  the  insanity  of  the  defendant  have 
that  effect.  McAliater  v,  Lancaster  County  Bank,  15 
Neb.,  295. 

Our  attention  must  then  be  directed  to  the  first  allied 
reason  why  we  should  hold  the  judgment  for  partition  void. 

The  affidavit  to  which  attention  is  called  is  alleged  to  be 
so  defective  as  to  furnish  no  authority  for  the  publication 
of  the  notice.  It  is  said  that  it  fails  to  comply  with  that 
part  of  section. 78  of  the  civil  code  which  provides  that — 
*'  Before  service  can  be  made  by  publication,  an  affidavit 
must  be  filed,  that  service  of  summons  cannot  be  made 
within  this  state,  on  the  defendant  or  defendants  to  be  served 
by  publication,  and  that  the  case  is  one  of  those  mentioned 
in  the  preceding  section  "  (77).  By  reference  to  that  part 
of  the  affidavit  material  to  this  inquiry,  we  find  that  it  con- 
tains the  following  averments :  That  on  the  21st  day  of 
November,  1868,  the  plaintiff  (affiant)  "filed  in  the  above 
named  court  a  petition  against  the  said  Mary  Ann  Har- 
rington, defendant,  praying  that  partition  might  be  made 
by  said  court  of  the  following  described  piece  of  land," 
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describing  it  and  stating  the  interests  of  the  plaintiff  and 
the  defendant.     The  affidavit  then  continues: 

"And,  further,  deponent  saith  that  the  said  defendant 
is  a  non-resident  of  this  state,  and  now  absent  therefrom^ 
and  that  service  of  summons  in  this  action  can  only  prop- 
erly be  made  by  publication,  which  service  this  deponent 
desires  to  make,  and  hence  this  affidavit — the  sheriff  having 
returned  upon  the  summons  herein  issued  that  said  defend- 
ant cannot  be  found  in  this  bailiwick,  the  said  Douglas 
county,  after  diligent  search;  and,  further,  deponent  say& 
that  he  has  no  knowledge  of  the  residence  or  the  where- 
abouts of  said  defendant  at  this  time,  nor  has  he  known 
for  several  years  last  past  where  she  was  to  be  found  during 
said  time." 

It  is  urged  that  the  affidavit  does  not  sufficiently  state 
that"  service  of  summons  cannot  be  made  within  this  state "^ 
on  the  defendant  to  be  served. 

It '  is  true  that  the  affidavit  does  not  follow  the  exact 
words  of  the  statute;  but  if  enough  is  stated  to  show  the 
existence  of  the  facts  necessary  to  be  established  by  the 
affidavit,  it  is  sufficient.  Grebe  v,  Jones,  15  Neb.,  315, 
Fonts  vl  Manuy  Id.,  172. 

It  was  shown  by  the  affidavit  that  the  defendant  was  a 
non-resident  of  the  state,  and  was  absent  therefrom,  could 
not  be  found  by  the  sheriff,  and  her  residence  was  unknown 
to  the  affiant.  If  she  was  a  non-resident,  and  not  within 
the  state,  it  would  seem  to  be  shown  that  personal  service 
could  not  be  made  within  the  state.  Miller  v.  JRnn,  1 
Neb.,  254. 

It  is  insisted  that  the  published  notice  was  defective,  and 
that  by  reason  of  such  defects  no  jurisdiction  was  obtained,, 
and  for  that  reason  the  proceedings  are  void.  The  objection 
is  that  there  was  not  a  compliance  with  the  requirements  of 
section  79  of  the  civil  code,  wherein  it  requires  that  the 
notice  "must  contain  a  summary  statement  of  the  object 
and  prayer  of  the  petition,"  etc.     The  part  of  the  notice 
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objected  to  is  that  the  cause  is  pending  "wherein  said 
George  R.  Smith  demands  partition  of  the  following  de- 
scribed real  estate/'  describing  it,  and  setting  out  at  length 
the  ownership  or  interest  of  both  plaintiff  and  defendant, 
and  that  at  the  time  named  "the  said  Greorge  R.  Smith  will 
apply  to  said  court  for  partition  to  be  made  in  said  prem- 
isses, according  to  the  statement  above  of  the  title  thereto/^ 
We  quote  from  the  brief  of  appellant  as  follows : 

"IJnder  the  statute  relating  to  partition  the  duty  of  the 
court  was  two-fold — to  make  partition  or  sale.  Such  also 
was  the  prayer  of  the  petition.  The  object  and  prayer 
then  was  to  have  one  or  the  other  done.  The  notice  was 
to  do  one  only.  Had  the  court  then  any  jurisdiction  to  do 
more  than  set  off  to  each  joint  owner  their  respective  shares  ? 
To  do  more,  notice  of  the  object  and  prayer  was  necessary.'* 
By  this  it  will  be  seen  that  the  contention  is  that  a  notice 
that  plaintiff  demands  the  "  partition "  of  the  real  estate 
described  in  the  notice  is  not  a  sufficient  statement  of  the 
"object  and  prayer"  of  the  petition,  since  it  often  happens, 
as  in  that  case,  that  partition  is  impracticable,  and  a  sale 
becomes  necessary.  Therefore  the  notice  should  contain  a 
statement  of  the  "  object  and  prayer "  in  the  alternative 
form — I.C.,  a  partition  or  sale  of  the  property. 

By  sections  77  and  51  of  the  civil  code  it  is  provided  that 
service  may  be  had  by  publication  when  the  action  is  "  for 
the  partition  of  real  property .''  Title  26  of  the  same  code, 
section  802  et  seq,,  provides  for  the  maintenance  of  actions, 
the  object  of  which  is  to  effect  the  partition  of  real  property 
among  joint  owners,  etc.  In  neither  case  do  we  find  any 
permission  for  another  action  the  object  of  which  is  to  "ef- 
fect the  partition  of  real  property  or  in  case  partition  can- 
not be  made,  for  a  sale  thereof."  The  adion  is  simply /or 
partition.  Section  811  Id.,  provides  that  "after  all  the 
shares  and  interests  of  the  parties  have  been  settled  in  aby 
of  the  methods  aforesaid,  judgment  shall  be  rendered  con- 
firming those  shares  and  interests,  and  directing  that  parti- 
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tion  be  made  accordingly."  This,  then,  is  the  object  of  the 
action.  But  it  sometimes  happens  that  the  judgment  of 
partition,  or  division,  of  the  land  itself  cannot  be  made 
effectual  without  loss  to  the  owners ;  and  in  that  case  the 
court  entering  the  judgment  of  partition  may  order  the 
land  sold  without  the  specific  division  being  made,  and 
in  lieu  of  setting  off  to  each  party  to  the  action  his  share 
of  the  land  a  partition  of  its  value,  as  realized  from  the 
sale,  is  made.  This  is  all  done  in  an  action  for  "  parti- 
tion,^' and  by  virtue  of  a  judgment  for  partition,  and  can 
in  no  case  be  made  without  such  judgment  The  action 
is  simply  one  for  the  partition  of  real  estate,  and  a  notice 
so  styling  it — with  a  description  of  the  real  estate  involved 
in  the  action,  and  of  the  interests  of  the  joint  owners  as  was 
•done  in  that  case — is  sufficient  to  confer  jurisdiction.  Max- 
well's PL  and  Pr.,  1885,  ed.  81. 

It  follows  that  the  decision  of  the  district  court  was  cor- 
rect.    It  is  therefore  affirmed. 

Judgment  accordingly. 

The  other  judges  concur.    . 
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Frank  Heldt,  piaintiff  in  error,  v.  The  State  of 
Nebraska,  defendant  in  error* 

1.  Criminal  Law:  confessions  as  evidbkcb.  Whereadeteo- 
tive  in  the  guise  of  a  friend  induced  a  suspected  party  to  make 
a  confession  of  a  crime  without  indncements  of  any  kind  except 
at  his  request,  he  said  that  he  had  consulted  an  attorney  for  the 
prisoner  who  said  **  he  (the  prisoner)  had  better  tell  the  facts 
of  the  case,  and  that  they  would  be  likely  to  do  him  as  much 
good  as  anything  he  could  do  ;  that  there  was  no  use  lying  abont 
it,  and  he  had  better  tell  the  truth,"  Hdd,  1,  That  the  alleged 
confession  was  admissible  in  eyidence ;  2,  That  the  credibility 
4kf  a  witneaS)  who  by  deceit,  misrepresentation,  and  other  dia- 
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cteditable  means  has  obtained  an  alleged  confession  from  a  pris- 
oner is  for  the  jary,  who  shonld  be  specially  instracted  on  that 
point. 

:  BEASOK  ABLE  DOUBT.  An  Instrnction  that  peisons  some- 
times say  they  are  morally  certain  of  the  existence  of  a  fact  or 
facts,  bnt  have  not  the  eyidence  to  prove  it,  this — is  the  condi- 
tion  of  mind  one  is  in  when  convinced  beyond  a  reasonable  doabt, 
is  erroneons. 


3. :       ALLSaATTONS    UNCONTBADICTED    KOT    BBOABDED    Aft 

PBOYED.  Where  the  defendant  in  a  criminal  case  has  pleaded 
not  guilty,  the  jury,  in  order  to  convict  him  of  the  offense  charged, 
most  find  from  the  evidence  that  he  is  gnilty,  and  the  court  has 
no  authority  to  say  to  them  that  certain  allegations  are  uncon- 
tradicted, and  therefore  may  be  by  the  jury  considered  as  proved. 
The  credibility  of  the  witnesses  must  be  submitted  to  the  jury. 

4.  Instructions:    exceptions.    Instructions  must  be  excepted 

to  in  order  to  obtaih  a  review  of  them  in  the  supreme  court. 

5.  Criminal  Law:    byidbnce  of  accused:     abgument  of 

FBOSECUTOB.  If  a  person  accused  of  crime  testifies  in  his  own 
behalf  he  is  to  be  treated  pa  any  other  witness,  and  if  he  fails  to 
deny  a  material  fact  which  has  been  testified  against  him,  tho 
district  attorney  may  comment  upon  such  omission  in  his  argu- 
ment to  the  jury. 

Ebror  to  the  district  court  for  Colfax  county.     Tried 
below  before  Tiffany,  J.,  sitting  for  Post,  J. 

J",  W.  BrowUy  for  plaintiff  in  error, 

William  Lee^e,  Attorney  General,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

•  The  plaintiff  was  indicted  by  the  grand  jury  of  Colfax 
county  for  wilfully,  unlawfully,  and  feloniously  placing 
railroad  ties  on  the  Union  Pacific  railway  track  to  obstruct 
the  same,  and  was  found  guilty  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  ten  years.  The  errors  assigned 
will  be  noted  in  their  order. 

1.    That  the  court  erred  in  admitting  the  testimony  of 
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one  Tuffield  as  to  an  alleged  confession  made  by  the  plain- 
tiff to  him.     His  testimony  is  as  follows: 

^^I  am  a  detective,  I  was  with  the  defendant  Heldt  at 
Neligh's  offioe  in  Omaha.  Heldt  was  under  arrest  I  was 
supposed  to  be  under  arrest  too. 

''  I  proposed  to  go  and  see  an  attorney.  I  let  on  I  was 
going  tp  see  an  attorney,  and  I  went  to  see  my  brother.  I 
returned  to  Neligh's  office,  from  there  they  took  me  to  jail; 
Heldt  had  gone  to  jail  before  me;  we  were  put  in  the  same 
cell  together.  I  talked  to  Heldt  in  the  jail.  I  told  him 
that  I  had  seen  an  attorney  and  I  would  b^  very  likely 
to  be  let  out  to-morrow ;  I  could  be  out  as  soon  as  they 
got  to  Schuyler  and  found  out  what  I  had  been  doing, 
that  my  character  was  here,  and  that  I  would  see  an  at- 
torney as  soon  as  I  got  back.  Heldt  asked  me  if  I  had 
seen  an  attorney.  I  said  yes,  and  told  Heldt  what  he  had 
said  in  regard  to  him,  and  I  told  Heldt  that  the  lawyer 
said  he  had  better  tell  the  facts  of  the  case,  and  that  would 
be  likely  to  do  him  as  much  good  as  anything  he  could 
do;  that  there  was  no  use  lying  about  it,  and  he  had  bet- 
ter tell  the  truth.  Heldt  said  he  would,  but  he  did  not 
know  how  to  go  at  it,  or  get  it  out  to  his  lawyer.  I  said 
it  would  be  easy  enough  done,  and  finally  he  asked  me 
where  he  could  get  some  paper.    I  said  he  could  easy  get  ! 

it  if  he  rattled  the  jailer,  and  he  did  call  him,  and  the 
jailor  came  after  a  bit.  Joseph  Miller  was  the  jailer.  I 
went  and  got  the  paper.  I  said  I  would  like  to  telephone 
to  Judge  Bennett.     I  wanted  to  telephone  to  other  parties,  | 

but  I  found  I  could  not,  and  when  I  got  back  I  said  I 
could  not  do  it  as  there  was  no  connection,  but  I  took  the  I 

paper  back  for  him  to  write  on,  and  when  he  got  the  paper 
he  said,  what  did  I  think  was  the  first  thing  for  him  to  ' 

put  in  it?  And  I  said  I  could  not  tell  him;  that  I  did 
not  know  anything  about  it;  that  I  was  innocent  He 
said,  yes,  I  know  you  are  innocent.  I  told  him  to  tell  the 
truth,  and  he  said  that  as  soon  as  he  started  to  talk  they 
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would  let  me  go.  And  he  went  on  and  started  it,  and  he 
wanted  to  know  how  to  finish  it,  but  I  believe  he  knew 
then  that  I  was  not  a  very  good  scholar,  and  could  not 
have  done  it  if  I  had  tried,  so  he  just  finished  it  himself. 
I  believe  he  wrote  Judge  Bennett's  name  on  the  outside, 
and  he  wanted  to  know  how  he  could  send  it,  and  I  said, 
rattle  up  the  jailer  again,  and  he  did  and  handed  it  to  him. 
He  wrote  it  up  against  the  cell  wall.  (Here  exhibit  D 
was  shown  to  the  witness.)  Yes,  sir,  this  is  the  paper,  but 
there  is  something  here  that  I  do  not  think  he  put  on  him- 
self. I  saw  it,  but  I  could  not  tell  what  was  on  it ;  whether 
it  was  Judge  Bennett,  or  what  it  was;  he  handed  it  to  Mr. 
Miller,  the  jailer;  he  gave  me  another  one  when  he  had 
written  that.  I  asked  him,  I.  said  :  as  you  have  made  up 
your  mind  to  confess  this,  and  if  your  wife  knows  any- 
thing about  it  you  had  better  write  and  tell  her  what  you 
are  going  to  do,  so  as  there  would  be  no  mistake ;  and  he 
said  he  would  write  and  tell  her  he  was  going  away  for  a 
day  or  two,  and  that  would  be  an  excuse  for  him  not  com- 
ing home.  Then  he  wrote  this  paper,  marked  exhibit  C. 
He  remained  in  jail  until  Monday  morning.  This  was 
Saturday  night  about  six  o'clock,  I  should  judge,  on  the 
22d.  He  staid  there  until  Monday,  that  would  be  the  24th. 
Then  he  was  brought  to  Schuyler  on  the  train." 

Exhibit  D  is  as  follows: 

**  Omaha,  Nov.  22d,  '84. 

^'Regarding  this  wrecking  affair,  would  say  that  I  had 
no  intentiong  to  hurt  either  human  beings  or  to  damage 
any  property,  but  took  especial  pains  to  have  the  train  no- 
tified in  time  to  prevent  all  accidents.  My  object  being  to 
get  into  the  good  gracesof  the  railroad  company  and  thereby 
get  a  job,  which  I  was  in  need  of,  as  I  could  find  nothing 
else  to  do,  and  I  am  willing  to  swear  to  the  foregoing  con- 
fession. 

"  Frank  Heldt." 

Written  below  the  confession  is  the  following: 


n 
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"  Received  this  letter  from  Frank  Heldt  in  county  jail 
Nov.  22,  '84,  8  p.m. 

"J.  S.  MiLLEB.'' 

This  letter  seems  to  have  been  open,  bat  was  addressed 
to  "Judge  Bennett,  Omaha,  Neb.'* 

The  rule  is  well  settled  that  a  promise  of  benefit  or 
favor,  or  a  threat  or  intimation  of  disfavor  connected  with 
the  subject  of  the  charge,  held  out  by  a  person  having  au- 
thority  in  the  matter  will  be  sufficient  to  exclude  a  confes- 
sion made  in  consequence  of  such  inducement  either  of  hope 
or  fear.     R.  v.  Morion,  2  Mo.  &  R.,  514.     R.  v.  Swat' 
Uns,  4  C.  &  P.,  548.     .B.  t;.  MUU,  6  C.  &  P.,  146.     B. 
V.  Shepherd,  7  C.  &  P.,  579.     R.  v.  Enoch,  5  C.&  P.,  539. 
But  mere  advice  to  tell  the  truth,  where  there  is  neither  a 
threat  or  an  inducement,  is  not  sufficient  to  render  the  con- 
fession inadmissble.     To  be  admissible,  however,  it  must 
Appear  that  the  confession  was  entirely  voluntary.     The 
necessity  for  this  rule  is  very  clearly  stated  in  State  t?.  FtddSy 
Pecks.  Rep.,  140,  that  "the  evidence  of  such  confessions  is 
liable  to  a  thousand  abuses.     They  are  made  by  persona 
generally  under  arrest,  in  great  agitation  and  distress,  when 
each  ray  of  hope  is  eagerly  caught  at,  and  frequently  under 
the  delusion,  though  not  expressed,  that  the  merit  of  a' 
disclosure  will  be  productive  of  personal  safety.     To  dis- 
close the  confession  is  odious  as  a  breach  of  confidence; 
which  it  is  at  all  times.     The  confession  is  made  in  want 
of  advisers,  under  circumstances  of  desertion  by  the  world, 
in  chains  and  degradation,  with  spirits  sunk,  fear  predom- 
inant, hope  fluttering  around,  persons  and  views  moment- 
arily changing,  a  thousand  plans  alternating,  a  soul  tortured 
with  anguish,  and  difficulties  gathering  into  a  multitude — 
how  easy  it  is  for  the  hearer  to  take  one  word  for  another, 
or  to  take  a  word  in  a  sense  not  intended  by  the  speaker. 
And  for  want  of  an  exact  representation  of  the  tone  of 
vcHce,  emphasis,  countenance,  eye,  manner,  and  action  of 
the  one  who  made  the  confession,  how  almost  impossible 
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is  it  to  make  a  third  person  understand  the  exact  state  of 
his  mind  and  meaning.  For  these  reasons  such  evidence 
is  received  with  great  distrust  and  under  apprehensions  of 
the  wrong  it  may  do.  Its  admissibility  is  made  to  depend 
on  its  being  free  of  the  suspicion  that  it  was  obtained  by^ 
any  threats  of  severity  or  promises  of  favor,  and  of  every 
influence,  even  the  minutest." 

The  plaintiff  testified  in  his  own  behalf^  and  his  testi- 
mony, if  true,  shows  that  Tuffield  had  been  in  his  company 
at  Schuyler  for  several  days,  and  that  they  were  on  very 
intimate  terms,  and  frequently  visited  some  of  the  saloons 
of  that  place;  that  the  plaintiff  regarded  him  as  a  friend^ 
and  did  not  suspect  that  he  was  a  spy  upon  his  actions. 

A  man  who  will  deliberately  ingratiate  himself  into  the 
confidence  of  another  for  the  purpose  of  betraying  that 
confidence,  and  while  with  words  of  friendship  upon  hi» 
lips  seeks  by  every  means  in  his  power  to  obtain  an  ad- 
mission which  can  be  tortured  into  a  confession  of  guilt, 
which  he  may  blazon  to  the  world  as  a  means  to  accom- 
plish the  downfiill  of  one  for  whom  he  professes  great 
friendship,  cannot  be  possessed  of  a  veiy  high  sense  of 
honor  or  of  moral  obligation.  Hence  the  law  looks  wii 
suspicion  on  the  testimony  of  such  witnesses,  and  the  jury! 
should  be  specially  instructed  that  in  weighing  their  testi- 
mony  greater  care  is  to  be  exercised  than  in  the  case  o: 
witnesses  wholly  disinterested.  Freuet  v.  People^  6  Neb., 
877.  The  weight  to  be  given  to  such  evidence  is  a  ques- 
tion for  the  jury  and  cannot  be  urged  against  its  admissi- 
bility. 

The  confession,  however,  seems  to  have  been  voluntary, 
although  made  to  one  who  deliberately  and  repeatedly  de- 
ceived and  made  false  statements  to  the  plaintiff  to  obtain 
it.  It  is  doubtful  if  anything  is  really  gained  in  the  admin- 
istration of  the  law  from  the  admission  of  such  testimony, 
and  the  consequent  encouragement  of  the  courts  of  the 
practice.  K  it  is  answered  that  confessions  are  thus  ob- 
32 
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tained  which  otherwise  could  not  be  had,  it  may  be  said  in 
reply  that  the  same  is  true  of  the  rack  and  wheel  by  means 
of  which  confessions  were  formerly  forced  from  its  victims, 
but  which  experience  showed  were  entirely  unreliable.  So 
far  as  appears,  the  plaintiff  confided  in  this  man  as  his 
friend  and  was  betrayed  by  this  professed  benefactor.  The 
testimony  of  such  a  man  may  be  entitled  to  but  very  little 
credence,  yet  it  must  be  submitted  to  the  jury.  The  first 
objection,  therefore,  is  untenable. 

2.  The  court,  among  other  instructions,  gave  the  fol- 
lowing : 

^^  3d.  You  are  instructed  that  it  is  incumbent  upon  the 
state  to  prove  beyond  a  reasonable  doubt  every  material 
allegation  of  the  indictment,  and  in  this  case  the  material 
allegations  are  that  the  Union  Pacific  railroad  was  a  rail- 
road in  operation  in  the  county  of  Colfax  on  the  28th  day 
of  October,  1884,  an  obstruction  was  placed  upon  the  track 
of  the  said  railroad,  as  charged  in  the  indictment,  and  that 
the  obstruction  on  the  track  was  wilfully  and  malidoosly 
placed  there  by  the  defendant,  Frank  Heldt  The  first 
two  allegations  are  uncontradicted,  and  therefore  may  be 
by  the  jury  considered  as  proved. 

'^  4th.  You  are  instructed,  therefore,  that  in  this  case 
the  only  material  allegation  to  which  you  need  direct  your 
attention,  and  the  truth  of  which  you  must  be  satisfied 
beyond  a  reasonable  doubt  before  you  can  find  the  defend- 
ant guilty,  is,  did  the  defendant  wilfully  and  maliciously 
place  the  obstruction  upon  the  track,  as  alleged? 

"  5th.  You  are  instructed  that  by  reasonable  doubt  is 
meant  such  a  doubt  as  naturally  arises  in  the  mind  of  the 
jury,  after  a  careful  consideration  of  all  the  evidence,  and 
from  the  evidence  a  doubt  which  the  juror  can  give  a  good 
and  valid  reason  for  having.  It  is  not  a  mere  idle,  unrea- 
Bonoble  doubt  which  the  juror  may  conjure  up  in  his  mind, 
and  for  which  he  can  give  no  satisfactory  reason.  Per- 
sons sometimes  say  they  are  morally  certain  of  the  esustence 
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of  a  fact  or  facts,  but  have  not  the  evidence  to  prove  it. 
This  is  the  condition  of  mind  one  is  in  when  convinced 
beyond  a  reasonable  doubt.  It  is  a  moral  conviction  of 
the  truth  of  the  allegation.'^ 

It  is  said  in  the  5th  instruction  that  '^persons  sometimes 
say  they  are  morally  certain  of  the  existence  of  a  fact  or 
facts,  but  have  not  the  evidence  to  prove  it.  This  is  the 
oondition  of  mind  one  is  in  when  convinced  beyond  a  rea- 
sonable doubt.''  Just  what  is  meant  by  these  words  is  not 
entirely  certain ;  but  it  is  reasonable  to  suppose  that  the 
jury  considered  them  to  mean  that  if  the  jury  were  morally 
certain  of  the  guilt  of  the  accused,  even  without  evidence 
to  prove  it,  they  might  find  him  guilty.  In  other  words, 
that  suspicion  might  supply  the  place  of  evidence.  The 
principle  is  firmly  imbedded  in  the  common  law,  that  in 
circumstantial  evidence  each  essential  link  in  the  chain  of 
circumstances  necessary  to  establish  the  guilty  of  the  ac- 
cused must  be  proved  to  such  a  d^ree  of  certainty  as  to 
convince  the  jury  beyond  a  reasonable  doubt.  Webster  v. 
Cbm.,  6  Mass.,  317-818.  This  rule  is  necessary  for  the 
protection  of  the  innocent,  and  should  not  be  infringed 
upon  nor  in  the  least  degree  abated.  The  instruction  in 
question  was  calculated  to,  and  no  doubt  did,  mislead  the 
jury,  and  for  that  reason  the  judgment  must  be  reversed. 

The  third  instruction  is  also  objectionable.  In  a  crim- 
inal case,  on  a  plea  of  not  guilty,  the  court  cannot  assume 
that  any  fact  necessary  to  establish  the  guilt  of  the  accused 
has  been  proved,  and  so  relieve  the  jury  from  its  consider- 
ation. The  evidence  is  to* be  submitted  to  the  jury,  and 
they  are  to  say  from  the  testimony  before  them  what  facts 
are  proved,  and  what  not  proved.  Even  where  there  is  no 
conflict  in  the  testimony,  the  jury  are  the  judges  of  the 
credibility  of  the  witnesses,  and  may  entirely  discredit  such 
testimony  as  to  them  may  seem  unworthy  of  belief.  The 
court  therefore  erred  in  giving  this  instruction;  but  as  no 
exception  was  taken,  it  will  not  form  the  basis  of  proceed- 
ings in  error. 
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8d.  The  plaintiff  testifies  as  a  witness  in  bis  own  behalf 
very  fully,  and  denied  making  the  alleged  confessions.  He 
did  not,  however,  deny  that  he  had  committed  the  offense 
with  which  he  was  charged.  The  district  attorney,  in  his 
argument  to  the  jnry,  commented  upon  this  omission,  and 
this  is  now  assigned  for  error.  This  question  was  before 
this  court  in  Comatopk  v.  States  14  Neb.,  205,  and  it  was 
held  that  where  a  prisoner  testifies  in  his  own  behalf,  aad 
fails  to  controvert  what  has  been  said  by  witnesses  against 
him  concerning  a  fact  within  his  own  personal  knowledge, 
it  is  in  the  nature  of  an  admission  of  the  truth  of  such  fact. 
The  failure  to  controvert  such  fact  may  no  doubt  be  open 
to  explanation.  The  general  rule  is  that  if  the  accused 
testifies  as  a  witness  he  is  to  be  treated  as  any  other  wit- 
ness. Boyle  V.  State,  5  N.  E.  Rep.,  208.  Thomas  v.  StaU, 
2  Id.,  808.  Com.  v.  Nichols,  114  Mass.,  285.  State  v. 
Oberj  52  N.  H.,  459 ;  S.  C.  13  Am.,  88.  Connors  v. 
People,  50  N.  Y.,  240.  There  was  no  error,  therefore,  in 
the  comments  of  the  district  attorney. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  prooeedings. 

Reversed  and  remanded. 
The  other  judges  concur. 


§  55§(    Studebaker  Brothers'  Mi^^nufactctrino  Co.,  apped- 
I  scTloo'  lANT,  V.  Thomas  W.  McCargitr,  appellee. 
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Mortgage :    assiqnhent  of  notb.    The  assignment  of  one  of 

^  ^  a  series  of  notes  secared  by  mortgage,  without  any  accompany- 

41   689  ing  transfer  of  the  mortgage,  is  an  assignment  pro  tanto  of  the 

mortgage. 

:    FOBECLOSUBE  OF  POBTION  OF  SECUBITY.    "Where  Ihere 

are  several  notes  secured  by  mortgage,  the  holders  are  entitled 
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to  share  equally  in  the  common  fnnd,  and  a  forecloenre  by  a 
holder  of  a  portion  of  the  notes,  without  making  the  other  hold- 
ers parties,  will  not  bar  the  right  of  sach  parties  to  bring  an 
action  of  foreclosure. 

LIMITATION.    An  action  to  foreclose  a  mortage  of  real 


estate  may  be  brought  at  any  time  within  ten  years  after  the 
cause  of  action  accrues. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Crawfobd,  J. 

Boberiaon  &  Campbell^  for  appellant 

JET.  G  Bromey  for  appellee. 

Maxwell,  Ch.  J. 

On  the  6th  day  of  March,  1874,  J.  D.  Brasel  and  David 
Gilmer  executed  a  mortgage  upon  the  premises  in  contro- 
versy "  in  favor  of  one  J.  D.  Hite;  said  mortgage  being 
given  to  secure  four  promissory  notes  of  even  date  there- 
with, executed  by  Brasel  k  Gilmer  in  favor  of  said  Hite; 
8aid  notes  being  described  in  the  mortgage  as  follows: 

One  for  $98.00,  due  March  6th,  1875 
"         100.00     ''  "         1876 

"       $100.00    *'  "        1877 

"       $200.00    "  "        1878. 

'^AU  of  said  notes  bearing  interest  at  ten  per  cent  per 
annnm  from  date.  July  12,  1875,  J.  D.  Hite  assigned 
this  mortgage  to  one  L.  F.  Taylor,  the  assignment,  duly 
acknowledged,  being  written  on  the  back  of  the  mortgage. 
December  1st,  1875,  L.  F.  Taylor  transferred  to  Aultraan, 
Miller  &  Co.  the  two  $100  notes  mentioned,  one  falling 
due  March  6th,  1876,  and  one  falling  due  March  6th, 
1877,  and  at  the  same  time  delivered  to  them  the  mortgage 
assigned  to  him  by  Hite,  having  first  written  thereon  the 
following  words : 
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"  'Norfolk,  Neb.,  Dec.  let,  1875. 
^'  'I  hereby  assign  all  my  right,  title,  and  interest  to  the 
within  mortgage  to  Aultman,  Miller  &  Co.,  of  Akron, 
Ohio.  L.  F.  TayijOE.' 

'^  None  of  these  assignments  appear  to  have  been  recorded 
until  March  18th,  1881,  when  both  were  recorded.  March 
28d,  1878,  Aultman,  Miller  &  Oo.  commenced  foreclosure 
proceedings  upon  the  two  one  hundred  dollar  notes  assigned 
to  them,  and  the  mortgage  in  question.  A  decree  of  fore- 
closure was  rendered,  the  premises  sold  thereunder,  Ault- 
man, Miller  &  Co.  being  the  purchasers,  receiving  sheriff's 
deed  in  November,  1880. 

^'April  4th,  1883,  Aultman,  Miller  &  Co.  quit-claimed 
to  the  defendant  McCargur.  McCargur  is  now  in  posses- 
sion' of  the  premises,  having  received  the  same  from  his 
grantor,  Aultman,  Miller  &  Co.,  who  obtained  possession 
November,  1880. 

"  The  regularity  of  the  foreclosure  proceedings  is  not  ques- 
tioned, except  that  Studebaker  Bros.'  Manu&cturing  Co. 
were  not  made  parties,  and  had  no  notice  of  the  pendency 
of  the  action.'  Studebaker  Bros,  now  own  the  $98  note, 
and  seek  in  this  action  to  foreclose  the  mortgage,  claiming 
the  same  as  a  security  to  said  note,  upon  which  they  now 
seek  to  realize. 

'^  They  have  possession  of  the  note,  which  is  endorsed  as 
follows : 

"'July  12th,  1876. 

"  *  Pay  to  L.  F.  Taylor  or  order. 

«*J.D.HlTE.' 

"  Underneath  this  is  the  blank  endorsement, '  L.  F,  Tay- 
lor.' 

''This  ninety-eight  dollar  note  became  due  by  its  terms 
March  6th,  1876. 

*'  There  is  no  allegation  in  the  pleadings  or  evidence  in  the 
record  as  to  when  Studebaker  Bros.  Manu&cturing  Ca  be- 
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came  the  owner  of  it|  except  the  endorsement  above  re- 
ferred to. 

'*  Aultman^  Miller  &  Co.  and  the  defendant,  McCargor, 
had  no  knowledge  of  the  whereabouts  of  said  note,  of  its 
existence^  or  as  to  whether  it  had  been  paid  or  not,  until 
long  after  the  foreclosure  proceedings  instituted  by  Ault- 
man,  Miller  &  Co.^  had  been  finally  determined,  except  the 
statement  that  such  note  had  been  given,  contained  in  the 
mortgage  itself. 

^'  Studebaker  Bros.  Manufacturing  CSo.,  plaintifi  herein, 
have  no  written  assignment  of  said  mortgage  nor  any  evi* 
dence  of  any  claim  or  interest,  except  the  present  posses^ 
sion  of  the  ninety-eight  dollar  note. 

"The  several  questions  presented  by  the  above  statement 
of  facts  are  properly  raised  by  the  pleadings  in  the  case, 
and  defendant  McCargur  by  his  answer  also  pleads,  as 
against  plaintiff^s  claim,  the  statute  of  limitations." 

The  action  was  commenced  July  30th,  1884. 

In  those  states  where  it  is  held  that  a  mortgage  is  a  mere 
lien  for  the  security  of  a  debt,  the  assignment  of  one  of  the 
notes  by  itself,  without  any  accompanying  transfer  of  the 
mortgage,  is  an  assignment  j:>ro^an^o  of  the  mortgage.  Each 
assignee  is,  through  the  mortgage,  charged  with  notice  of 
the  equitable  interests  of  all  the  other  assignees.  The 
holder  of  a  part  of  the  notes  with  a  formal  assignment  of 
the  mortgage  acquires  no  precedence  from  the  fact  that  he 
is  holding  the  mortgage.  Walker  v.  Schreiber^  4tl  Iowa, 
529.  Sargent  v,  Howe,  21  111.,  148.  Hough  v.  Osborne^ 
7  Ind.,  140.  Anderson  v,  Baumgartner^  27  Mo.,  80.  Oal- 
lorn  V.  Ermn,  4  Ala.,  452.  Nelson  v.  Dunn^  15  Ala.,  501. 
Henderson  t?.  Herrod,  10  8m.  and  M.,  631.  Gwathneys 
V.  Raglandy  1  Rand.,  466.  Phelan  v.  Olney,  6  Cal.,  478. 
Stevenson  v.  Black,  Saxt.,  888.  Keyes  v.  Wood,  21  Vt.,  381. 
Belding  v.  Manly,  21  Vt,  550.     3  Pom.  Eq.,  §  1202. 

In  some  of  the  states  it  is  held  that  the  assignment  of 
each  note,  being  pro  tanto  an  assignment  of  the  mortgage. 
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that  therefore  the  holders  of  the  successive  notes  are  to  be 
considered  in  tlie  situation  of  the  holders  of  successive  mort- 
gages upon  the  same  laud^  their  equities  among  themselves 
and  their  rights  to  enforce  the  common  security  not  be- 
ing equal^  and  the  notes  not  to  be  paid  in  the  order  in  which 
they  become  due. 

In  the  absence  of  any  stipulation  to  the  contrary,  it  would 
fleem  but  justice  that  all  notes  given  for  the  same  debt 
and  secured  by  the  same  lien  should  at  least  share  pro  raia 
in  the  distribution  of  the  common  fund.  This  we  deem 
the  more  just  and  equitable  rule, and  adopt  the  same.  The 
court,  therefore,  erred  in  rendering  judgment  for  the  de- 
fendant. 

2.  An  action  to  foreclose  a  mortgage  on  real  estate  may 
be  brought  at  any  time  within  ten  years  after  the  cause  of 
action  accrues. 

The  judgment  of  the  district  court  is  reversed  and  a  de- 
cree of  foreclosure  and  sale  will  be  entered  in  this  court 

Decbee  aooohdinglt. 

The  other  judges  concur. 


Amos  Whiteley,  plaintiff  in  ekror,  v.  Ed.  F.  Davis, 
defendant  in  error. 

Pinal  Order.  An  order  OTermliDg  a  motion  to  yacate  an  order  of 
arrest  is  not  a  final  order,  and  cannot  be  reversed  on  error  nntil 
after  judgment. 

Error  to  the  district  court  for  Richardson  county.  Tried 
below  before  Mitchell,  J.,  sitting  for  Broady,  J. 

Frank  Martirij  for  plaintiff  in  error. 

E.  W.  Thomas  and  A*  Schoenheiij  for  defendant  in  error. 


JULY  TERM,  1886.  605 

Whiteley  t.  Dayia. 

Reese,  J. 

This  was  a  civil  actioD  commeDced  in  the  county  court 
of  Richardson  county.  Some  time  after  the  commencement 
of  the  action  plaintiff  filed  an  affidavit  to  procure  the  ar- 
rest of  defendant.  The  order  of  arrest  was  issued  and  de- 
fendant was  taken  into  custody.  Afterwards  he  applied 
to  the  court  to  vacate  the  order  of  arrest.  On  a  hearing 
the  motion  to  vacate  was  overruled.  Defendant  then  took 
error  to  the  district  court,  and  on  a  hearing  there,  upon 
the  record  which  was  before  the  county  court,  the  decbioii 
of  that  court  was  reversed  and  defendant  discharged. 
Plaintiff  brings  error  to  this  court. 

The  record  shows  affirmatively  that  at  the  time  of  the 
institution  of  the  proceedings  in  error  by  which  the  cause 
was  removed  to  the  district  court  from  the  county  court, 
no  final  judgment  or  order  had  been  rendered  in  the  cause. 
It  appears  that  on  the  14th  day  of  May,  1885,  the  motion 
to  vacate  the  order  of  arrest  was  overruled  by  the  county 
court.  The  cause  was  continued  to  the  June  term  of  said 
court.  On  the  26th  day  of  the  same  month,  and  before 
the  term  of  the  county  court  to  which  the  cause  was  ad- 
journed, the  proceedings  in  error  were  instituted  in  the 
-district  court. 

We  can  see  no  difference  in  principle  between  this  case 
and  that  of  Wilson  v.  Shepherdy  15  Neb.,  15.  In  that  cause 
it  was  held  that  an  order  overruling  a  motion  to  discharge 
An  attacliment  was  not  a  final  order.  If  not,  it  is  not  sub- 
ject to  review  by  proceedings  in  error  until  after  judgment. 
The  same  reasoning  adopted  in  that  case  is  applicable  to 
this.  In  writing  the  opinion  of  the  court.  Judge  Max« 
WELL  says:  "But  where  the  court  overrules  the  motion — in 
effect  holds  that  the  showing  made  by  the  defendant  is  not 
sufficient  to  entitle  him  to  a  dissolution — the  order  is  not 
final.  It  is  still  subject  to  review  by  the  court  up  to  the 
time  of  rendering  the  final  judgment. 
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"The  owner  of  the  attached  property  may  have  the  same 
released  at  any  time  by  giving  the  undertaking  required 
by  section  206  of  the  code,  and  the  giving  of  such  under- 
taking will  not  prevent  him  "from  afterwards  moving  to 
discharge  the  attachment/'  Citing  Hitton  v.  RoaSj  9  TSeh., 
406. 

The  undertaking  provided  for  by  section  206  is  to  the 
effect  that  the  attached  property  or  its  appraised  value  in 
money  shall  be  forthcoming  to  answer  the  judgment. 

Section  16  of  chapter  20,  Compiled  Statutes,  provider 
that  when  the  amount 'sued  for  exceeds  the  jurisdiction  of 
a  justice  of  the  peace  the  proceedings  shall  be  the  same,  aa 
near  as  may  be,  as  in  the  district  court. 

Section  164  of  the  civil  code,  provides  that  bail  may  be 
given  by  a  defendant  who  has  been  arrested  at  any  time 
before  judgment.  The  condition  of  the  undertaking  must 
be  that  if  judgment  be  rendered  against  him  he  will  ren^ 
der  himself  amenable  to  the  process  of  the  court.  For 
aught  that  appears  by  the  record,  this  undertaking  may 
have  been  given  by  the  defendant  after  the  order  com- 
plained of  and  before  judgment.  Again,  it  may  be  that 
upon  the  final  trial  of  the  cause,  judgment  was  rendered 
in  favor  of  defendant  upon  the  merits  of  the  cause.  If  so» 
that  of  itself  would  require  a  vacation  of  the  ordet*  of  ar- 
rest, and  there  would  be  nothing  for  this  court  to  review 
upon  the  application  of  defendant.  The  order  complained 
of  not  being  a  final  order,  the  district  court  had  no  juris- 
diction to  review  it  Neither  has  this  court  any  authority 
so  to  do. 

The  proceedings  in  error  in  this  court  and  to  the  district 
court  must  be  dismissed. 

Judgment  aooobdinqly^ 
The  other  judges  concur. 
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John  F.  Nyce,  plaintifp  in  error,  v.  Oliver  B. 
Shaffer,  defendant  in  error. 
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1.  Bill  of  Exceptions.     By  section  311  of  the  ciyil  code  the 

time  within  which  a  bill  of  exceptions  is  to  be  prepared  begins 
to  run  fipm  the  final  adjoamment  of  the  district  court.  A  mo- 
tion to  quash  such  bill  because  not  reduced  to  writing  within 
the  time  required  by  law  will  be  OTerruled  unless  the  date  of 
the  adjournment  of  the  district  court  is  shown  by  the  record. 

2.  Trial.    Questions  of  fact  are  for  the  jury,  and  a  verdict  or  find- 

ing by  them  on  a  questioi)  of  fact  where  the  testimony  is  con-  |  47   3i8| 
flicting  will  not  be  reviewed. 

3.  Instructions:  exceptions.     Objections  to  instructions  to  a 
'  trial  jury  will  not  be  noticed  by  the  supreme  court  unless  the 

attention  of  the  trial  court  is  first  called  to  them  by  the  proper 
exceptions  at  the  time  the  instructions  were  given.  Warrick  v. 
Bounds,  17  Neb.,  412. 

4.  ;  OBJECTIONS.  Instructions  asked  and  refused,  or  ob^ 
jected  to,  must  be  specifically  pointed  out  in  some  way  in  the 
motion  for  a  new  trial.  0,  dt  B,  F.  B.  B.  Co.  v.  Walker^  Id., 
432. 

Error  to  the  district  court  for  Hall  county.  Tried  be- 
low before  Post,  J, 

i.  J.  Cappsy  for  plaintiff  in  error. 

R.  A.  B(Uty,  for  defendant  in  error. 

Reese^  J. 

A'  motion  was  made  to  quash  the  bill  of  exceptions  in 
this  case  for  the  reason  that  the  same  was  not  reduced  to 
writing  within  the  time,  required  by  law. 

The  judgment  was  rendered  Feb^y  18th,  1884,  and  the 
bill  of  exceptions  was  presented  to  counsel  for  defendant 
in  error  June  21st  of  the  same  year.  It  was  subsequently 
allowed  and  signed  by  the  judge  before  whom  the  cause 
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was  tried,  but  the  date  of  the  allowance  and  signing  does 
not  appear.  ^Neither  does  the  record  anywhere  show  at 
what  time  the  court  adjourned  sine  die. 

Section  811  of  the  civil  code  provides  that  the  bill  of 
exceptions  must  be  reduced  to  writing  ''within  fifteen  days, 
or  in  such  time  as  the  court  may  direct,  not  exceeding 
forty  days  from  the  adjournment  of  the  court  dne  die^^'  eta 

As  we  have  no  means  of  knowing  when  the  adjourn- 
ment did  occur,  we  must  presume  that  the  bill  was  signed 
within  the  time  fixed  by  the  statute.  The  motion  is  there- 
fore overruled. 

The  cause  was  submitted  generally  upon  the  brief  of 
plaintiff  in  error,  defendant  in  error  having  failed  to  pre- 
sent one.  The  action  was  a  replevin  suit  instituted  by 
defendant  in  error  for  the  possession  of  certain  personal 
property  levied  upon  by  plaintiff  in  error,  a  constable,  as 
the  property  of  one  Abram  Dunkle  by  virtue  of  a  certain 
writ  of  attachment  against  him.  The  answer  denied  the 
ownership  or  right  of  possession  of  defendant  in  error,  set 
out  his  official  character,  the  issuance  and  delivery  to  him 
of  the  writ,  the  fact  of  the  levy  upon  the  property  as  that 
of  Dunkle,  and  allied  that  he  was  the  owner,  jointly  with 
another,  of  part  of  the  property  replevied,  and  was  the 
sole  owner  of  the  remainder,  and  that  therefore  the  levy 
was  rightful,  and  he  (plaintiff  in  error)  was  entitled  to  the 
possession  of  the  property  in  dispute.  A  trial  was  had 
which  resulted  in  a  verdict  and  judgment  in  fisivor  of  de- 
fendant in  error.  .Plaintiff  in  error,  who  was  defendant 
below,  brings  the  cause  to  this  court  by  proceedings  in 
error  for  review. 

It  is  claimed  that  the  testimony  shows  that  a  part  of  the 
property — some  hogs — were  held  by  Dunkle  as  the  bailee 
of  one  Jackson,  or  at  most  a  joint  owner  with  him,  and 
that  no  title  could  vest  in  Dunkle  until  after  a  division  of 
the  property ;  and  that  therefore  he  could  convey  no  title 
to  defendant  in  error.    It  must  be  sufficient  here  to  say 
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that  this  question  of  the  ownership  of  Dunkle,  as  well  as 
of  his  sale  to  defendant  in  error,  were  fully  submitted  to  the 
jury,  and  that  the  evidence  in  favor  of  the  contention  of 
defendant  in  error  was  sufficient  to  sustain  the  verdict. 

Objection  is  made  to  one  instruction  given  by  the  court 
to  the  jury,  but  as  no  exception  was  taken  to  it  when  given,, 
nor  was  it  assigned  for  error  in  the  motion  for  a  new  trial,, 
it  will  not  be  noticed  here.  Scofidd  v.  Brovm^  7  Neb.,  222» 
0.  &  B.  V.  R.  R.  Co.  V.  Walker,  17  Id.,  432.  Warrick 
V.  RoundSj  Id.,  412. 

No  error  appearing  of  record,  the  judgment  of  the  dis- 
trict court  is  affimed. 

Judgment  affibmed* 

The  other  judges  concur. 
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Kate  Coakley,  plaintifp  in  error,  v.  Christie  &      |  ao  5o» 
Son,  defendants  in  error. 

Kegotiable  Instruments:  pbomissoby  note:  bona  fids 
ruBCHABBB :  BURDEN  OF  PROOF.  One  C.  made  a  negotiable 
promiasory  note  to  H.  for  the  purchase  of  a  piano.  The  note 
-was  endoised  and  transferred  to  plaintiffd.  Eddy  That  C.  ooold 
not  prove  that  the  piano  did  not  comply  with  a  warranty  alleged 
to  have  been  made  by  H.,  or  that  after  the  execution  of  the  note 
the  contract  of  pnrchase  was  agreed  to  be  rescinded,  without  in- 
troducing testimony  tending  to  show  that  the  plaintiff  had  not 
purchased  the  note  in  good  faith  before  maturity. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Pound,  J. 

J.  L.  Oaldwdl,  for  plaintiff  in  error. 
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F.  M.  Hall  and  W.  S.  Hamilton^  for  defendant  in  error. 

SEESE;  J. 

This  was  an  action  on  a  promissoiy  note  by  an  indorsee. 
The  answer  alleges  that  the  note  was  delivered  conditionally 
to  the  payee^  the  condition  being  that  a  certain  piano  pur- 
chased of  the  payee  by  plaintiff  in  error  should  be  a  new 
one  of  first-class  quality,  and  should  upon  trial  prove  sat- 
isfactory to  plaintiff  in  error,  or,  in  the  event  of  its  fidl- 
ure,  it  should  be  returned  and  the  notes  surrendered.  It 
is  further  alleged  that  the  instrument  was  not  what  it  was 
represented  to  be,  that  notice  of  the  fact  was  given  to 
Hohmann,  the  payee  of  the  note,  and  that  he  agreed  to 
take  it  away  and  surrender  the  notes,  but  that  afterwards 
he  endorsed  them  (without  recourse)  to  defendant  in  error. 
That  in  the  transaction  Hohmann  acted  as  agent  for  defend- 
ant in  error.  That  the  instrument  was  not  sCs  warranted. 
That  the  contract  was  rescinded,  and  that  the  considera- 
tion for  which  the  notes  were  given  had  wholly  failed. 

There  was  a  jury  trial;  plaintiff  in  error  was  called  as 
a  witness.  The  abstract  contains  but  one  question  pro- 
pounded to  the  witness,  which  was  as  follows: 

Q.  ''Did  you  have  a  contract  with  8.  B.  Hohmann  for 
the  purchase  of  a  piano  about  August  22d,  1884,  and  if 
so,  state  what  conversation  you  had  with  him  in  relation 
to  the  purchase  of  the  piano?" 

This  question  was  objected  to  ''for  the  reason  that  it 
did  not  lay  the  proper  foundation  for  entering  into  the 
consideration  of  the  question."  The  objection  was  sus- 
tained. Plaintiff  in  error,  by  her  attorney,  then  made  the 
following  offer  of  testimony: 

"  I  offer  to  show  by  Mrs.  Coakley,  the  witness  upon  the 
stand,  that  at  the  time  of  the  delivery  of  the  note,  it  was 
understood  that  the  delivery  was  conditioned  upon  the  in- 
strument complying  with  the  warranty,  being  new  and 
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first-class  in  quality.  That  after  an  examination  she  dis- 
covered that  the  piano  was  an  old  one,  inferior  in  tone,  and 
second-hand,  and  of  little  value.  That  she  notified  Hoh- 
mann,  and  he  then  agreed  to  return  the  notes  and  take 
away  the  piano ;  and,  that  after  that  time  he  transferred 
the  notes."  This  was  also  objected  to,  and  the  offered ' 
testimony  was  excluded.  The  jury,  by  direction  of  the 
court,  returned  a  verdict  in  favor  of  defendant  in  error. 
From  an  order  overruling  a  motion  for  a  new  trial,  de- 
fendant below  brings  error  to  this  court,  assigning  as  error 
the  ruling  of  the  court  on  the  testimony  offered.  The 
offer  made  contains  no  reference  to  the  allegation  in  the 
answer,  that  in  the  sale  of  the  piano,  and  taking  of  the 
notes,  Hohmann  acted  as  the  agent  of  defendant  in  error. 
In  that  case,  there  would  have  been  no  question  of  bona 
fidea  in  the  purchase  of  the  notes:  the  principal  being 
bound  by  the  acts  of  his  agent  Neither  does  the  answer 
contain  any  allegation  of  fraud  on  the  part  of  Hohmann 
in  procuring  the  notes.  The  offer,  therefore,  was  nothing 
more  than  to  prove  that  the  instrument  did  not  comply* 
with  the  terms  of  a  warranty  made  by  Hohmann,  and  that 
be  agreed  fo  return  the  notes,  bot  failed  to  do  so,  and  trans- 
ferred them  to  defendant  in  error.  There  being  no  tender 
of  proof  that  defendant  in  error  was  not  an  innocent  pur- 
chaser of  the  notes  before  value,  the  ruling  of  the  district 
court  was  correct.  Organ  Co.  v.  Boyle,  10  Neb.,  409. 
Smith  V.  Bank,  9  Id.,  31. 

The  judgment  of  the  district  court  is  therefore  afiirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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1 80*512   Henky  J.  Simpson  et  al.,  plaintiff  in  error,  v,. 
1 20  6121        Christopher  Armstrong,  defendant  in  error. 
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Trial:    17EW   tbial.    Immaterial   and  irrelevant  testimony  ad* 
mitted  over  defendant's  objection,  and  v?^bich  may  have  a  ten* 
dency  to  mislead  the   jary,  is  good  gronnd  for  a  new  trial* 
'  Harrison  v.  Baker,  15  Neb.,  43. 

Error  to  the  district  court  for  Brown  coonty.  Tried 
below  before  Tiffany,  J. 

U,  F.  Oray,  for  plaintiffs  in  error. 

Holmes  &  White,  for  defendant  in  error. 

Beese,  J. 

This  was  an  action  against  the  sheriff  of  Brown  oouniy. 
for  the  conversion  of  personal  property. 

On  the  8th  of  May,  1884,  defendant  in  error  purchased 
•  a  stock  of  goods  from  one  George  R.  Reed,  paying  therefor 
the  sum  of  |900  in  cash.  He  took  possession  and  left  the 
store  in  charge  of  a  clerk,  and  returned  to  his  residence  in 
Clay  couuty.  On  the  24th  day  of  the  same  month  plain* 
tiff-  in  error  levied  on  the  goods  as  the  property  of  Reed^ 
and  took  them  from  the  possession  of  defendant  in  error,, 
who  brought  suit  for  their  value  and  recovered  a  judgment. 
The  sheriff,  as  plaintiff  in  error,  brings  the  case  to  thi» 
court  by  proceedings  in  error. 

The  defense  relied  upon  by  plaintiff  in  error  was  that 
the  alleged  sale  of  the  goods  to  defendant  in  error  by  Reed 
was  a  fraudulent  transaction  and  done  for  the  purpose  of 
defrauding  the  creditors  of  Reed. 

As  a  new  trial  must  be  had  we  refrain  from  expressing^ 
any  opinion  upon  the  merits  of  the  case  or  the  bona  fide^ 
of  the  parties  to  the  transaction,  but  will  confine  ourselves 
to  the  one  or  two  propositions  whicli  it  is  deemed  neoes* 
sary  to  notice. 
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On  the  trial  the  plaintiff  in  the  action^  defendant  in 
error  here,  took  the  witness  stand  and  testified  to  the  pur- 
chase of  the  goods  from  Eeed,  the  payment  of  the  consid- 
eration^ etc.,  and  introduced  certain  documentary  evidence^ 
and  then  rested  his  case.  Plaintiff  in  error  introduced^ 
oral  testimony  by  which  he  sought  to  prove  the  indebted- 
ness of  Reed  to  a  considerable  amount,  and  also  the  allied 
fraudulent  character  of  the  transaction.  He  also  intro- 
duced some  documentary  evidence  for  the  purpose  of  show- 
ing his  authority  to  levy  on  the  property  of  Reed, 

Defendant  in  error  then  introduced  L.  K.  Adler,  Esq» 
an  attorney  residing  in  Ainsworth,  who  testified  in  sub- 
stance, that  on  the  8th  day  of  May,  1884,  he  prepared  the 
documents  by  which  the  property  was  transferred  to  de- 
fendant in  error,  and  also  a  lease  of  the  building  from  one 
McCoid  to  defendant  in  error,  and  stated  that  at  the  time 
he  knew  nothing  about  the  indebtedness  of  Reed.  His 
testimony  following  was  as  follows:  "Question.  State 
what,  if  anything,  you  learned  about  the  indebtedness  of 
Reed  soon  after  the  conveyance,  and  what  occasioned  your 
seeking  the  information?  Answer.  Some  time  after  the  sale 
Mr.  Reed  came  into  my  office  and  requested  me  to  write  to 
his  creditors  and  ascertain  the  amount  of  his  indebtedness, 
and  gave  me  a  list  of  them.  It  was  from  two  to  five  days 
after  the  sale  that  Reed  employed  me  to  write  to  hb  cred- 
itors, as  near  as  I  can  recollect.'' 

This  testimony  was  admitted  over  the  objections  and  ex- 
ceptions of  plaintiff  in  error.  In  this  we  think  the  court 
erred.  The  only  theory  upon  which  testimony  of  the  kind 
is  admissible,  is  that  it  becomes  a  part  of  the  re8  geatcdj  be- 
ing so  nearly  connected  therewith  as  to  be  spontaneous  and 
unpremeditated,  and  therefore  free  from  sinister  motives; 
thus  giving  a  reliable  explanation  of  the  principal  transac- 
tion— the  subject  of  the  inquiry.  Applying  this  rule  to 
the  testimony  complained  of,  we  cannot  hold  it  to  have 
been  properly  admitted.  It  is  true,  as  claimed  by  defend- 
33 
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ant  in  error,  that  to  render  declarations  admissible,  it  is 
not  always  necessary  that  they  should  be  precisely  concur- 
rent in  point  of  time  with  the  principal  transaction ;  but 
we  know  of  no  rule  which  will  extend  the  time  from  two 
to  five  days,  under  the  circumstances  shown  in  this  case. 
Furthermore,  the  facts  testified  to  could  have  no  connec- 
tion with  the  merits  or  demerits  of  the  sale  of  the  property. 
They  do  not  tend  to  show  either  good  or  bad  faith  on  the 
part  of  Reed  in  making  the  sftle.     They  have  no  refermce 
whatever  to  the  acts  or  motives  of  defendant  in  error.   Reed 
knew  who  his  creditors  were,  for  he  furnished  a  list  of 
them  to  the  witness.     Whether  he  paid  any  of  them  after 
the  time  testified  to  does  not  appear.     Whether  his  mo- 
tives were  good  or  bad  is  not  material,  as  no  light  could 
be  obtained  from  a  knowledge  of  the  fact.     Whatever  his 
purpose,  his  conduct  may  have  been  the  result  of  an  afteiv 
thought  on  his  part.     The  testimony  was  of  a  character 
which  might  be  prejudicial  to  plaintiff  in  error.   The  very 
fact  of  its  admission  was  a  virtual  representation  to  the 
jury  that  it  was  material  and  they  would  treat  it  as  such. 
They  would  probably  look  upon  it  as  proof  that  at  the 
time  of  the  sale  he  was  acting  in  good  faith,  and  afterwards 
sought  to  find  his  creditors  in  order  that  he  might  pay 
them  in  pursuance  of  his  purpose  at  the  time  of  the  trans- 
fer.   The  sale  on  his  part,  and  the  purchase  on  the  part  of 
defendant  in  error,  may  have  been  in  the  best  of  fidth,  yet 
the  &ct  that  he  sought  to  have  an  attorney  write  to  his 
creditors  from  two  to  five  days  afterwards  would  not  tend  in 
any  degree  to  prove  it.     The  admission  of  the  testimony 
was  therefore  erroneous.     Harrison  v.  Baker  15  Neb.,  43. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Revebsed  and  remanded. 
The  other  judges  concur. 
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George  E.  Parks,  plaintiff  in  error,  v.  The 
State  of  Nebraska^  defendant  in  error. 


Criminal  Law:  syiDSKCS.  The  holding  of  this  oonrt  in  the  c 
of  Stevens  v.  The  State,  19  Neb.,  647,  to  the  effect  that  apon  the 
trial  of  a  criminal  case  which  is  being  prosecnted  on  an  infor- 
mation, it  is  error  on  the  part  of  the  eonrt  to  permit,  over  the 
objection  of  the  accused,  a  witness  to  be  sworn  on  the  part  of 
the  state  whose  name  had  not  been  endorsed  on  the  informa- 
tion before  the  trial,  adhered  to. 

Error  to  the  district  court  for  Dodge  county.  Tried 
below  before  Post,  J. 

C.  Hollenbeok  and  Robert  J.  8tin9on,  for  plaintiff  in  error. 

William  Leese,  Attorney  General^  WiUiam  Marahally 
Didriot  Attorney,  and  /.  JK  IHck,  for  defendant  in  error. 

C!OBB,  J. 

The  plaintiff  in  error  was  tried  and  convicted  by  the 
district  court  of  Dodge  county,  upon  an  information  for 
subornation  of  perjury.  He  brings  the  cause  to  this  court 
on  error.  There  are  fifteen  errors  assigned^  but  as  it  was 
decided  at  the  consultation  that  there  must  be  a  new  trial 
upon  the  one  arising  first  in  the  order  of  sequence,  no  good 
purpose  would  be  subserved  by  setting  them  out  at  length 
here.     I  copy  the  5th  and  6th  assignments  of  error. 

"5.  The  court  erred  in  allowing,  or  permitting  one 
John  McNaught,  a  witnesses  for  the  state,  to  testify,  his 
name  not  appearing  on  the  back  of  the  information,  as  re- 
quired by  law. 

''  6.  Accident  and  surprise,  which  ordinary  prudence 
could  not  have  guarded  against  Such  surprise  consisted 
in  the  introduction  of  witnesses  by  the  state,  whose  names 
were  not  endorsed  on  the  information  as  required  by  law.'' 
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The  chapter  of  our  statute,  Chap.  LIV.,  criminal  code, 
by  its  first  section,  confers  upon  the  district  court  the  power 
to  hear,  try,  and  determine  prosecutions  upon  informatioQ 
for  crimes,  misdemeanors,  and  offenses,  the  same  as  they 
may  in  like  case  upon  prosecutions  upon  indictments.  Sec- 
tion 2  of  the  act  (679  of  the  criminal  code),  provides  as 
follows : 

^'AIl  informations  shall  be  filed  during  the  term  in  the 
court  having  jurisdiction  of  the  offense  specified  therein  by 
the  prosecuting  attorney  of  the  proper  county  as  inform* 
ant;  he  shall  subscribe  his  name  thereto,  and  endorse 
thereon  the  names  of  the  witnesses  known  to  him  at  the 
time  of  filing  the  same ;  and  at  such  time  before  the  trial 
of  any  case  as  the  court  may  by  rule  or  otherwise  pre- 
scribe, he  shall  endorse  thereon  the  names  of  such  other 
witnesses  as  shall  then  be  known  to  him.^^ 

It  appears  from  an  inspection  of  a  certified  copy  of  the 
information  and  the  bill  of  exceptions,  that  several  wit- 
nesses, especially  John  McNaught,  the  principal  witness, 
were  sworn  and  examined  on  the  part  of  the  state,  whose 
names  were  not  at'  any  time  endorsed  or  written  on  the 
back  of  the  information.  The  defendant  objected  to  the 
swearing  of  the  witness  McNaught,  and  saved  his  excep- 
tion. 

In  the  case  of  Stevens  v.  The  State,  19  Neb.,  648,  this 
point  was  squarely  presented,  and  upon  due  consideration 
it  was  held  as  contended  for  by  the  plaintiff  in  error. 
Counsel  now  present  an  able  brief  and  argument^  and 
earnestly  urge  the  court  to  reverse  its  decision  on  this 
point. 

As  to  the  language  of  the  statute,  it  cannot  be  doubted 
that  the  meaning  given  it  by  the  court  in  the  above  case 
is  the  plain  and  natural  one.  Counsel  refer  to  the  case  of 
Ballard  v.  The  State,  19' Neb.,  609,  where  it  is  held  that, 
'^  In  the  trial  of  a  criminal  prosecution  wherein  a  defend- 
ant is  arraigned  upon  an  indictment  found  by  a  grand 
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jury,  the  state  is  not  precluded  from  the  examination  of 
witnesses  whose  names  are  not  endorsed  upon  the  indict- 
ment/' and  referring  to  the  case  of  Stevens  v.  The  Statef 
ask, ''  What  gcxxi  reason  can  be  assigned  for  so  limiting 
his  rights  in  this  regard  under  the  former  mode,  and  so 
extending  them  under  the  latter  mode  of  prosecution?" 
etc. 

Now  it  seems  to  me  that  this  enquiry  would  be  far  more 
cogent  if  addressed  to  the  proper  committee  of  the  legis- 
lature, than  when  addressed  to  a  court.  Courts  have  but 
little  to  do  with  the  policy  of  the  laws,  whatever  might 
be  the  opinion  of  its  members  as  individuals  of  their  wis- 
dom or  expediency.  The  laws  which  .they  find  on  the 
statute  books,  it  is  the  duty  of  the  courts  to  apply,  and  in 
pi'oper  cases  to  construe.  But  when  the  meaning  and  in- 
tention of  the  legislature  is  clearly  indicated  by  the  lan- 
guage of  the  law,  no  construction  is  necessary.  To  return 
to  the  section  before  us.  Can  it  be  seriously  questioned 
that  it  was  the  intention  of  the  legislature  to  make  it  the 
duty  of  a  prosecuting  officer  to  endorse  the  names  of  the 
witnesses  for  the  state  in  each  case,  upon  the  information 
before  the  trial  ?  Is  the  language  used  susceptible  of  any 
other  meaning  ?  The  ingenuity  of  counsel  has  not  enabled 
them  to  suggest  any  other  meaning. 

The  law  providing  for  prosecutions  by  information  is 
not  yet  two  years  old  in  this  state.  It  is  an  innovation 
which  had  been  often  suggested  before  it  was  adopted. 
With  its  undoubted  advantages,  it  has  been  objected  to  as 
placing  too  -much  power  in  the  hands  of  the  prosecutor. 
Probably  foreseeing  this  objection,  the  framers  of  the  law 
sought  to  throw  around  the  rights  of  the  accused,  under  this 
method  of  prosecution,  every  reasonable  protection.  Un- 
der the  system  of  prosecution  by  indictment,  the  grand 
jury  was,  in  a  sense,  the  accuser  of  every  person  brought 
to  trial  for  a  crime.  So  here,  where  the  services  of  a  grand 
jury  are  dispensed  with,  while  the  responsibility  of  the 
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proeecution  rests  in  some  sense  upon  the  shoulders  of  the 
prosecuting  attorney,  there  is  certainly  some  reason  why 
there  should  be  open  to  the  accused  some  source  of  in- 
formation as  to  the  identity  of  the  persons  upon  whose 
oath  his  conviction  and  punishment  is  about  to  be  claimed 
at  the  bar  of  justice.. 

It  is  claimed  by  counsel  on  either  side^  and  is  doubtless 
true,  that  the  section  of  our  statute  now  under  considera- 
tion was  at  least  substantially  adopted  from  the  statute  of 
Michigan.  That  statute  had  been  applied  and  construed, 
BO  far  as  its  construction  was  necessary,  by  the  court  of  last 
resort  of  the  latter  state,  before  its  adoption  by  us.  Ac- 
cordingly, as  has  been  often  said  in  like  cases,  by  this  as 
well  as  other  courts,  we  adopted  the  construction  along 
with  the  statute. 

The  case  of  People  v.  HaM,  48  Mich.,  482,  was  before 
the  supreme  court  of  that  state  in  1882,  involving  this 
question.  I  quote  from  the  syllabus:  ^'In  a  criminal 
prosecution  the  names  of  witnesses  cannot,  against  object 
don,  be  added  to  the  information  without  a  showing  that 
they  were  not  known  earlier  and  in  time  to  give  defendant 
notice  in  season  to  anticipate  their  presence  before  trial.'' 

Again,  but  after  the  adoption  of  the  law  by  us,  the  ques- 
tion came  again  before  that  court  in  the  case  of  People  v. 
Quiek,  25  N.  W.  R.,  302.  In  the  opinion  they  say:  "We 
have  held  on  several  occasions  that  the  defendant  has  a 
right  to  know  in  advance  of  the  trial  what  witnesses  are  to 
be  produced  against  him,  so  far  as  then  known,  and  to 
have  any  new  witnesses  endorsed  on  the  information  as 
soon  as  discovered.'' 

In  the  light  of  these  cases,  I  think  the  law  can  be  ad- 
ministered so  as  to  avoid  the  dangers  so  much  deprecated 
by  counsel.  In  cases  where  new  witnesses  become  known 
to  counsel,  or  are  ascertained  to  be  necessary  after  the  in- 
formation has  been  filed,  with  such  witnesses  endorsed  there- 
on as  were  known  to  him  at  the  time  of  filing,  it  is  only  neces- 
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8ary  that  he  make  such  a  showing  of  the  facts  as  will  bring 
to  the  knowledge  of  the  court  that  the  prosecutor  has  acted 
in  good  faith  and  that  the  additional  witnesses  are  neces- 
sary  for  the  due  presentation  of  the  case. 

In  the  case  at  bar  the  name  of  the  witness,  McNaught^ 
must  have  been  omitted  by  mere  inadvertence,  but  no 
showing  was  made  or  attempted,  and  it  seems  to  me  that 
the  judgment  cannot  be  sustained  without  both  overruling 
our  own  case  and  invading  the  province  of  the  legislative 
branch  of  the  government. 

The  judgment  of  the  district  court  is  reversed  and  die 
cause  remanded  for  further  proceedings  in  accordance  with 
law. 

Bevebsed  and  remanded. 

The  other  judges  concur. 


Hebman  Steinkraus,  plaintiff  in  error,  v.  D.  S. 

HURLBEBT  ET  AL.,  DEFENDANTS  IN  EBBOB. 

1.  Liquors:   licensb:  bemonstbakce.    Where  a  iemonstran<» 

against  the  issning  of  lioeDse  to  a  certain  applicant  is  filed  with 
the  licensing  board,  in  which  it  is  alleged  that  the  applicant 
"  within  the  five  or  six  months  last  past,  during  which  time  he 
has  ran  a  saloon  in  Plain  view,  has  been  gailty  of  gross  viola- 
tions of  the  law  nnder  which  he  now  asks  for  license,''  it  is  the 
duty  of  snch  board  to  set  a  day  and  hear  testimony  to  prove  or 
'     disprove  the  charge,  and  render  a  decision  thereon. 

2.    :  HEABiNG  IK  DISTBICT  couBT.    If  the  licensing  board 

refuse  to  receive  testimony  in  support  of  the  remonstrance,  the 
district  court  will  remand  the  cause  in  order  that  such  testimony 
may  be  taken  and  a  decision  rendered  thereon. 

Ebbob  to  the  district  court  for  Pierce  county.     Tried 
below  before  Tiffany,  J. 
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E.  P.  Holmes,  for  plaintiff  in  error. 
0.  J.  Froaty  for  defendant  in  error. 
Maxwell,  Ch.  J. 

The  plaintiff  presented  a  petition,  duly  signed,  to  the 
<K>unt7  commissioners  of  Pierce  county  for  a  licence  to  sell 
malt,  spirituous  and  vinous  liquors  in  Plainview  in  said 
county.  Before  the  time  set  for  the  hearing  of  the  peti- 
tion, the  defendant  and  others  filed  a  remonstrance,  duly 
signed,  with  said  commissioners,  protesting  against  the 
issuing  of  a  license  to  the  plaintiff,  upon  the  ground  that 
^'the  said  Herman  Steinkraus,  within  the  five  or  six 
months  last  past,  during  which  time  he  has  run  a  saloon 
in  Plainview,  has  been  guilty  of  gross  violations  of  the 
law  under  which  he  now  asks  for  a  license." 

On  the  day  set  for  the  hearing  of  the  remonstrance  the 
commissioners  "  refused  to  permit  any  testimony  to  be  in- 
troduced showing  that  said  applicant,  Herman  Steinkraus, 
had  been  guilty  of  the  violation  of  any  of  the  provisions 
of  the  act  relating  to  the  sale  of  liquors  contained  in  chap- 
ter 60  of  the  Compiled  Statutes  of  Nebraska  within  the 
space  of  one  year  prior  thereto,  and  instructed  the  clerk  to 
issue  license  for  the  purpose  aforesaid  to  the  said  Herman 
Steinkraus  for  the  period  of  one  year,"  etc. 

The  cause  was  taken  on  error  to  the  district  court,  where 
the  order  of  the  commissioners  was  reversed  and  the  cause 
remanded  to  them  to  hear  testimony  on  the  remonstrance.  • 

Sec.  3  of  chapter  50,  Compiled  Statutes,  provides  th^t 
^  If  there  be  any  objection,  protest  or  remonstrance,  filed 
in  the  office  where  the  application  is  made  against  the  is- 
suance of  such  license,  the  county  board  shall  appoint  a 
day  for  the  hearing  of  said  case,  and  if  it  shall  be  satis- 
factorily proven  that  the  applicant  for  license  has  been 
guilty  of  the  violation  of  any  of  the  provisions  of  this 


JULY  TERM,  1886.  521 

Stelnkraiu  ▼.  Hurlbert. 

act  for  the  space  of  one  year,  or  if  any  former  license  shall 
have  been  revoked  for  any  misdemeanor  against  th^  laws 
of  this  state,  then  the  board  shall  refuse  to  issue  such  li- 
<5ense/* 

Sec.  4  provides  for  the  taking  of  testimony  and  the  re- 
ducing of  the  same  to  writing,  and  in  case  either  party 
appeal,  the  certifying  of  the  same  to  the  district  court. 

In  the  case  at  bar,  however,  the  commissioners  refused 
to  hear  testimony.  While  no  doubt  they  could  be  com- 
pelled by  mandamus  to  hear  testimony  in  a  tsase  in  order 
that  the  question  of  the  applicant's  violation  of  the  law 
for  a  year  previous  to  the  filing  of  the  application  for 
license  may  be  determined,  and  in  order  that  either  party 
may  appeal,  yet  the  failure  to  do  so  will  not  deprive  the 
party  of  his  right  to  object  to  such  refusal  by  proceedings 
in  error. 

l^he  design  of  the  law  is,  that  those  who  protest  against 
the  issuing  of  license  for  any  of  the  causes  named  in  the 
statute  shall  have  an  opportunity  to  present  their  evidence 
to  establish  their  objections.  The  petition  for  license  must 
set  forth  ^'that  the  applicant  is  a  man  of  respectable 
character  and  standing. '^  Those  who  remonstrate  against 
the  issuing  of  a  license  say  in  effect  that  he  is  not.  This 
presents  an  issue  which  must  be  determined  from  the  evi- 
dence. The  reasons  assigned  against  the  issuing  of  a  li- 
cense are  to  be  carefully  weighed,  and  if  upon  all  the 
testimony  it  appears  that  the  applicant  has  been  guilty  of. 
the  violations  of  the  law  complained  of,  a  license  should  be 
refused.  In  other  words,  the  remonstrants  have  a  right 
to  insist 'that  the  saloon  keeper  who  has  furnished  intoxi- 
cating liquor  to  any  "  minor,  apprentice  or  servant  onder 
twenty-one  years  of  age,''  or  to  an  ''  Indian,  insane  person, 
or  idiot,  or  habitual  drunkard,"  or  **  on  the  day  of  any 
special  or  general  election,  or  on  Sunday,  during  the  pre- 
ceding year,"  shall  be  prohibited  from  committing  like 
offenses  during  the  ensuing  year.     The  welfare   of  the 
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community  demands  that  the  man  who  for  the  past  year 
has  deliberately  violated  the  law  by  the  unauthorized  sale 
of  intoxicating  drinks  shall  not  be  given  'new  power  to 
continue  such  traffic.  It  was  the  duty  of  the  county  com- 
missioners, therefore,  to  have  heard  the  testimony  offered 
by  the  persons  filing  the  ^'remonstrance/'  and  if  any  vio* 
lations  of  the  law  by  the  petitioners  for  the  preceding  year 
were  proved,  to  refuse  a  license  to  him.  There  is  no  pro- 
vision for  taking  testimony  in  the  district  court  It  is  the 
duty  of  the  licensing  board  to  take  such  testimony.  Then 
in  case  either  party  is  aggrieved  an  appeal  may  be  taken  to 
the  district  court  The  court  below,  therefore,  did  not  err 
in  reversing  the  cause  and  remanding  it  to  the  board  of 
county  commissioners  to  take  testimony  and  act  thereoiu 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 

The  other  judges  concur. 


so    622] 
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State  of  Nebraska,  ex  rel.  City  of  York,  v.  H. 
A.  Baboock,  AuDrroR  of  Public  Accounts. 

1.  Cities  of  the  Second  Class  :    bonds  fob  watbb  wobks* 

Section  69  of  the  act  relating  to  cities  of  the  aeoond  claas,  an- 
tbof  izes  the  sabmission  to  the  electors  of  sach  city,  by  a  resoln- 
tion  of  the  city  council,  of  a  proposition  to  issue  the  bonds  of 
the  city  for  water  works,  and  such  submission  need  not  be  by 
ordinance.  * 

2.  Taxes.    The  right  of  a  city  conndl  of  a  city  of  the  second 

class  to  impose  a  tax  for  water  works  is  limited  to  five  mUls  on 
the  dollar  on  the  assessed  valuation  of  such  city,  and  bonds 
issued  for  water  works,  bearing  interest  in  excess  of  such  limit* 
ation,  are  unauthorized. 

Original  application  for  mandamus. 
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/.  F.  Hale  and  8eoU  &  Gilbert^  for  relator. 
William  Leeae^  Attorney  General^  for  respondent 
Maxwell,  Ch.  J. 

This  cause  is  submitted  to  the  court  upon  demurrer  to 
the  petition.     The  petition  is  as  follows  : 

"  The  city  of  York,  in  the  county  of  York,  complains 
of  H.  A.  Babcock,  auditor  of  public  accounts,  and  shows 
to  the  court — 

'^  1st.  That  the  relator,  the  city  of  York,  is  a  municipal 
corporation  duly  organized  under  the  laws  of  Nebraska 
for  the  government  of  cities  of  over  one  thousand  inhabit- 
ants, and  has  been  such  organized  city  for  more  than  one 
year  last  past. 

'^  2d.  That  the  respondent,  H.  A.  Babcock,  is  the  auditor 
of  public  accounts,  charged  with  the  duty  of  r^istration 
of  city  and  village  bonds. 

^'  3d.  That  on  the  1st  day  of  March,  1886,  the  assessed 
valuation  of  the  city  of  York  was  more  than  three  hun- 
dred thousand  dollars,  to-wit :  $385,000. 

"  That  on  the  Ist  day  of  March,  1886,  at  a  regular  meet- 
ing of  the  city  council  of  said  city,  a  petition  was  presented 
to  the  siiid  council,  praying  that  it  submit  to  the  voters  of 
said  city,  at  the  general  city  election  to  be  held  on  the  6th 
day  of  April,  1886,  a  proposition  to  issue  the  bc>nds  of  said 
city  in  the  sum  of  $30,000  for  the  purpose  of  erecting  and 
maintaining  a  system  of  water-works  in  said  city ;  and  af- 
terward, at  an  adjourned  regular  meeting  of  said  council,, 
a  motion  was  unanimously  adopted  submitting  said  propo. 
sition  to  the  electors  of  said  city,  to  be  voted  upon  by  them 
at  the  general  election  to  be  held  on  said  6th  day  of  April, 
1886 ;  and  the  notice  of  election  and  proclamation  were 
duly  issued  and  published  according  to  law,  the  said  pro- 
clamation setting  forth  in  full  the  proposition  so  submit- 
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ted,  a  copy  of  which,  with  all  the  proceedings  of  the  council 
up  to,  and  including  the  time  of  the  issuance  of  the  bonds 
in  accordance  with  said  proclamation,  are  hereto  attached 
and  (made)  a  part  of  petition,  marked  ^  Exhibit  A/ 

^'  That  at  the  general  citj  election  held  in  said  citj,  on  the 
said  6th  day  of  April,  1886,  said  proposition  was  voted 
upon  by  the  electors  of  said  city,  and  the  returns  of  said 
election  were  duly  canvassed  by  the  mayor  and  council ;  at 
which  election  there  were  found  to  be  cast  470  votes,  of 
which  number  there  were  found  to  be  cast  in  favor  of  said 
proposition  242  votes — a  majority  of  all  the  votes  cast 
thereat  The  result  was  thereupon,  by  the  mayor  and 
council  of  said  city,  declared  to  be  that  said  proposition 
was  adopted ;  and  the  proposition  and  the  result  were  en- 
tered upon  the  records  of  the  city. 

''That  on  the  26th  day  of  May,  1886,  the  mayor  and 
clerk,  by  order  of  the  city  council,  were  ordered  to  cause  to 
be  issued  the  bonds  of  said  'city  in  the  sum  of  $30,000,  in 
denominations  of  $500  each,  with  coupons  attached  to  bear 
interest  at  the  rate  of  six  per  cent  per  annum,  payable 
semi-annually  at  the  fiscal  agency  of  the  state  of  Nebraska 
in  the  city  of  New  York.  A  copy  of  the  proceedings 
of  the  city  council  authorizing  the  iissuanoe  of  said  bonds 
is  attached  to  said  exhibit  'A,'  and  is  made  a  part  of  this 
petition. 

''That  in  pursuance  of  said  proposition  and  the  facts  above 
set  forth,  the  mayor  and  clerk,  on  the  15th  day  of  June, 
1886,  proceeded  to,  and  did  sign  and  execute  said  bonds, 
and  afterwards,  and  before  the  commencement  of  this  action, 
presented  the  same  to  respondent  as  auditor  of  public  ac- 
counts, under  the  provisions  of  an  act  to  provide  for  the 
registration  of  city  and  village  bonds,  approved  March  5, 
1885,  and  requested  that  he  certify  upon  said  bonds  that 
they  have  been  regularly  issued  and  registered  in  the  office 
of  the  auditor  of  public  accounts,  and  furnished  to  said 
auditor  a  transcript  of  all  the  proceedings,  duly  certified 
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under  the  hand  of  the  city  clerk  of  said  city  and  the  seal 
thereof,  and  offered  to  pay  said  aaditorthe  legal  fees  there- 
for, but  the  registration  of  said  bonds  hj  the  respondent 
was  refused. 

^*  That  the  said  citjhas  no  indebtedness  except  its  part  of 
county  and  precinct  bonds  issued  to  aid  in  the  construction 
of  a  railway  through  said  county. 

"  That  the  said  city  has  no  means  to  construct  said  water- 
works system  unless  it  can  realize  upon  the  bonds  so  as 
aforesaid  issued,  and  it  has  made  a  contract  for  the  sale  of 
said  bonds  at  a  premium  of  $701,  provided  the  said  bonds 
be  registered  and  issued  according  to  law. 

'*  The  relator  further  shows  that  so  far  as  it  is  advised,  the 
reason  said  respondent  refuses  to  register  said  bonds,  as  he 
claims,  is  that  the  city  council  did  not  adopt  an  ordinanee 
providing  for  the  submission  of  the  said  proposition  to  the 
electors  at  the  general  election  held  in  said  city  on  said  6th 
day  of  April,  1886;  but  the  relator  contends  that  the  law 
does  not  require  the  enactment  of  an  ordinance,  either  to 
call  a  genefal  election,  or  for  the  purpose  of  submitting  the 
question  of  borrowing  money  to  the  electors  at  a  general 
election,  in  cities  of  the  second  class  of  over  one  thousand 
inhabitants,  to  aid  in  the  construction  of  water-works. 

^'  Therefore  relator  prays  that  the  court  issue  a  peremptory 
writ  of  mandamus  directed  to  H.  A.  Babcock,  auditor  of 
public  accounts,  commanding  him  forthwith  to  register  and 
under  his  seal  of  office  certify  upon  said  bonds  that  they 
have  been  regularly  and  legaUy  issued,  and  that  they  have 
been  registered  in  the  office  of  the  auditor  of  public  ac- 
counts in  accordance  with  the  provisions  of  law.'' 

In  the  record  of  the  proceedings  of  the  city  council  the 
following  appears  in  regard  to  the  canvassing  of  the  vote, 
declaring  the  result,  and  ordering  the  issuance  of  the  bonds : 

"  On  the  .12th  day  of  April,  1886,  at  a  meeting  of  the 
city  council,  the  following,  among  other  proceedings,  were 
had,  to  wit : 
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« *  York,  Nebb.,  April  12, 1886. 
**  *  To  the  honorable  council  of  the  city  of  York : 
^' '  Gentlemen:  This  meeting  is  called  for  the  pnrpoee 
of  canvassing  the  vote  cast  at  the  last  city  election  and  al* 
lowing  the  officers-elect  to  qualify,  so  that  the  new  council 
may  organize  for  business. 

"  *  Very  respectfully, 

"'W.  M,  Knapp, 

"*  Mayor/" 

♦  *  ♦  ♦  4c  * 

''The  whole  number  of  votes  cast,  470;  of  which  there 
were  cast  for  water  bonds  and  tax,  242. 

''  It  therefore  appearing  that  a  majority  of  all  the  electors 
voted  FOB  the  water  bonds  and  tax,  the  same  was  duly  de- 
clared carried." 

And  afterwards,  on  the  26th  day  of  May,  1886,  at  a 
meeting  of  the  city  council,  the  following  resolution  was 
adopted  unanimously :  ''  Whereas,  it  appearing  that  a  ma- 
jority of  the  electors  of  the  city  at  the  general  election  held 
in  said  city  on  the  6th  day  of  April,  1886,  vdted  in  favor 
of  the  proposition  to  issue  the  bonds  of  said  city  in  the  sum 
of  thirty  thousand  ($30,000)  dollars  for  the  purpose  of  de- 
fraying the  expenses  of  erecting  a  system  of  water  works 
for  said  city,  and  it  appearing  that  the  city  council,  at  a 
meeting  held  for  that  purpose,  declared  that  said  proposi- 
tion was  duly  carried.  It  is  therefore  hereby  ordered 
that  the  mayor  and  clerk  be  and  they  are  hereby  author- 
ized to  cause  to  be  issued  sixty  (60)  bonds  of  said  city  of 
the  denomination  of  five  hundred  (600)  dollars  each,  with 
coupons  attached,  to  bear  interest  at  the  rate  and  payable 
at  the  times  specified  in  the  notice  and  proclamation  here- 
tofore issued  and  published  by  order  of  the  city  council  and 
voted  upon  by  the  people  at  the  general  election  held  iu 
said  city  on  April  6,  1886,  said  bonds  to  he  dated  June 
16,  1886." 

There  are  two  questions   presented   for  consideration: 
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Mrgty  was  the  proposition  properly  submitted  to  the  elec- 
tors of  the  city  of  York  ?  Second^  if  so,  was  the  amount 
of  tax  to  be  levied  thereunder  within  the  limit  fixed  by  tjie 
statute? 

Section  69,  chap.  14,  Comp.  Stat.,  provides  that :  "  In 
addition  to  the  powers  hereinbefore  granted  cities  and  vil- 
lages under  the  provisions  of  this  chapter,  each  city  and 
village  may  enact  ordinances  or  by-laws  for  the  following 
purposes  :  To  levy  taxes  for  general  revenue  plirposes,  etc. ; 
to  provide  for  grading  streets,  construction  of  bridges, «ew- 
«r8,  etc. ;  to  raise  revenue  by  license  tax  on  occupations,  etc. ; 
to  regulate  the  traffic  in  liquors,  etc. ;  to  make  all  such  ordin- 
ances, by-laws,  rules,  regulations,  and  resolutions  not  incon- 
sistent with  the  laws  of  the  state,  as  may  be  expedient,  in 
addition  to  the  special  powers  in  this  chapter  granted/' 

This  twelfth  subdivision  in  effect  adds  to  the  specific 
powers  granted  in  the  first  part  of  this  section^  the  author- 
ity to  proceed  in  all  proper  cases  by  *^  rules,  regulations, 
and  resolutions.'^  There  are  many  cases  where,  from  the 
temporary  character  of  the  matter  involved,  it  would  seem 
to  be  unnecessary  to  pass  a  formal  ordinance,  such  as  the 
submission  to  the  electors  of  a  proposition  for  the  issuing 
of  water  bonds.  In  such  case  the  proposition,  unless  adopted 
by  a  majority  vote,  would  ptoesess  no  validity  whatever.  It 
is  simply  what  its  name  implies,  a  proposition,  and  unless 
adopted  by  a  majority  vote  would  fail. 

In  the  case  at  bar  the  proposition  is  conceded  to  be  and 
is  in  proper  form.  It  evidently  passed  the  council  by  unan- 
imous vote.  It  was  treated  by  the  electors  of  the  city  as  a 
valid  proposition  and  adopted  by  a  majority  vote.  The 
city  council  thereafter  assembled,  in  pursuance  of  law,  and 
canvassed  the  vote,  and  declared  the  result  of  the  election, 
and  afterwards,  on  the  26th  day  of  May,  1886,  the  city 
council,  by  unanimous  vote,  ordered  the  issuing  of  the 
bonds.  This  body  was  charged  with  the  duty  of  submit- 
ting the  proposition,  canvassing  the  vote,  declaring  the 
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result,  and  if  the  proposition  was  carried,  issuing  the  bonds. 
This  power  appears  to  have  been  duly  exercised  by  that 
body  in  pursuance  of  the  statute,  and  a  mere  irregularity 
in  their  proceedings,  even  had  it  been  shown^  would  not 
affect  the  validity  of  their  acts.  We  hold,  therefore,  that 
the  proposition  to  issue  the  bonds  of  York  city  was  prop- 
erly submitted  to  the  electors  thereof. 

2d.  The  second  question  is  a  more  serious  one.  The 
assessed  valuation  of  the  city  of  York  was  the  sum  of  ^385,- 
000.  The  vote  authorized  the  issue  of,  and  it  is  now  sought 
to  compel  the  defendant  to  certify,  bonds  to  the  amount  of 
thirty  thousand  dollars,  bearing  interest  at  tlie  rate  of  six 
per  centum  per  annum.  The  statute  limits  the  levy  "of 
tax  for  water  works  to  an  amount  not  exceeding  five  milb 
on  the  dollar  in  any  one  year  on  all  the  property  within 
such  city  or  village,  as  shown  and  valued  upon  the  assess- 
ment roUs.^'  This  is  a  limitation  upon  the  power  of  the  city 
council  beyond  which  they  Jiave  no  authority  to  issue  bonds* 
Hamlin  v,  MeadviUe,  6  Neb.,  227.  Reineman  v.  C  C  ^ 
JB.  H.  R.  R.  Co.y  7  Neb.,  314.  This  point  is  not  insisted 
on  by  the  defendant,  but  the  fact  is  apparent  upon  the  face 
of  the  record,  and  is  thus  brought  to  the  attention  of  the 
court.  It  is  apparent  that  the  issue  is  in  excess  of  the 
power  of  the  city  council,  and  that  the  defendant  was  jus- 
tified in  refusing  to  certify  the  8ame. 

The  writ  must  therefore  be  denied. 

Wbtt  denied. 
The  other  judges  ooncur. 
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Laura  E.  Powebs^  appellee^  v.  Thomas  Powers,  apt    ^  bo? 

PELIiANT. 

!•  Petition:  sufftciienct.  A  petition,  when  assailed  after  a  de- 
cree, will  be  held  sufficient  if  the  facts  stated  constitute  a  cause 
of  action,  even  though  informally  and  indefinitely  stated.  Such 
defects  must  be  corrected  by  motion  before  answer  or  demurrerr 
or  they  will  be  deemed  to  be  waived. 

2.  Appeal :  finding  sustained.  In  a  case  brought  to  the  su- 
preme court  on  appeal,  where  no  question  of  law  is  inyoWed, 
and  the  testimony  is  conflicting  and  pretty  evenly  balanced^ 
the  finding  of  the  court  will  not  be  disturbed.  Callahan  v.  Col-' 
lahan,  7  Neb.,  38. 

8.    Bvidenoe  examined  and  SM^  to  support  the  finding  of  the 
district  court. 

Appeal  from  the  district  court  of  Saline  county. 

Hdrwoodj  Ames  &  KeUy^  and  Dilworth,  Smith,  &  DU" 
Morthy  for  appellant 

DoMea^  Foa%  &  Stephens,  for  appellee. 

Seese^  J. 

This  is  an  appeal  from  Saline  county.  The  action  was 
brought  to  obtain  a  divorce,  alimony,  and  the  custody  of  a 
minor  child.  A  decree  for  divorce,  the  custody  of  the 
child,  $2,500  alimony,  and  $150  per.year  for  the  support 
of  the  minor  child,  was  rendered.  Defendant  appeals  from 
the  decree  granting  the  divorce  and  custody  of  the  child  to 
plaintiff,  and  plaintiff  complains  that  the  allowance  of  ali* 
mony  is  too  small. 

Two  grounds  for  divorce  are  alleged  in  the  petition.  Ha- 
bitual drunkenness  and  extreme  cruelty.     The  finding  of 
the  district  court  was  in  favor  of  plaintiff  upon  the  charge 
of  extreme  cruelty,  but  not  as  to  habitual  drunkenness. 
34 
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Objection  is  made  to  the  petition  as  not  being  sufficientlj 
explicit  in  the  all^tions  of  extreme  cruelty.  These  allega- 
tions are  as  follows : 

*'  4th.  That  the  defendant,  wholly  regardless  of  his  du- 
ties as  a  husband,  has  for  the  last  five  years  treated  the  plain- 
tiff with  extreme  cruelty  without  any  provocation ;  that  for 
more  than  five  years  preceding  the  22d  of  March,  1884, 
he  was  guilty  of  extreme  cruelty  to  her ;  that  on  many  oc- 
casions he  frequently  struck  her — he  would  use  abusive, 
vulgar,  and  opprobrious  epithets  of  and  to  her ;  that  he  ac- 
cused her  of  being  unchaste  and  untrue  to  him,  threatened 
her  life  and  put  her  in  fear  of  doing  her  bodily  harm ; 
that  when  lady  friends  were  visiting  her  he  was  sullen, 
cross,  and  insolent;  that  his  conduct  in  this  respect  became 
80  notorious  and  unbearable  that  her  friends  ceased  to  visit 
her;  that  on  the  22d  day  of*  March,  1884,  he  was  guilty 
of  extreme  cruelty  to  her.  In  this,  he  cursed  and  swore  at 
her;  called  her  vulgar  names;  in  this,  ^you  damned  old 
fool,  you  damned  she  devil,  you  damned  bitch,  you  are  too 
damned  nice  to  live,'  and  other  like  language ;  tliat  he  was 
80  vulgar,  vicious,  and  insulting  that  she  became  fright- 
ened, and  was  afraid  he  would  do  her  bodily  harm ;  that 
anxiety  of  mind  and  mental  anguish  caused  by  the  cruel 
treatment  induced  a  nervous  attack  which  prostrated  her, 
and  that  she  has  ever  since  been  under  the  care  of  a  physi- 
cian ;  that  many  times  in  the  last  five  years,  on  occasions 
of  his  unkindness  and  ill-treatment,  she  had  been  driven 
from  home  and  been  compelled  to  seek  protection  with 
friends,  but  she  has  been  induced  to  return  and  live  with 
him  by  his  repeated  and  solemn  promise  that  he  would 
treat  her  kindly  in  the  future;  that  in  consequence  of  his 
violating  his  promises  and  continuing  to  treat  her  with  un- 
kindness and  cruelty  and  ill-treatment,  her  health  has  been 
greatly  impaired ;  that  on  the  22d  of  March,  1884,  he  ill- 
treated  her  as  aforesaid,  that  she  was  obliged  to  leave  home 
and  seek  a  home  with  her  parents  for  herself  and  child ; 
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that  at  that  time  she  was  and  has  been  suffering  with  sick- 
ness caused  by  his  ill-treatment,  which  caused  her  to  be 
very  sick ;  tliat  she  has  been  and  is  now  under  the  care 
of  a  physician;  that  he  is  a  man  of  coarse  and  vulgar 
habits,  of  high  temper  and  revengeful  disposition;  that  he 
has  frequently,  in  the  last  five  years,  and  more  especially 
in  the  last  two  years,  cursed  and  swore  at  her;  that  at  such 
times  he  would  vent  his  spite  upon  the  little  boy  by  kick- 
ing, striking,  and  severely  whipping  him;  he  would  teach 
the  little  boy  to  swear  at  her  and  sit  by  and  laugh  at  her 
while  the  boy  would  do  it,  and  if  she  would  try  to  stop 
the  boy,  he  would  curse  and  swear  at  her  and  abuse  her  in 
other  ways  so  she  was  in  constant  fear  of  her  life,  and 
would  threaten  to  whip  the  boy  harder  if  she  said  any- 
thing. That  on  the  22d  of  March,  1884,  she  took  said 
boy  to  her  father's,  a  suitable  place,  where  he  can  be  taught 
proper  manners,  and  have  a  good  moral  education;  that 
he  would  come  and  intrude  upon  her  at  her  father's  house 
and  demand  that  she  return  and  live  with  him  and  bring 
the  boy  with  her,  and  threatened  her  life  if  she  did  not, 
and  that  He  would  commit  some  terrible  crime,  shoot  her 
parents,  or  steal  the  child  and  remove  him  out  of  the  jur- 
isdiction of  the  court.  That  on  the  3d  of  November,  1884, 
he  'did  come  and  steal  and  forcibly  carry  the  boy  off,  and 
sent  the  following  telegram : 

«  '  Friend,  Neb.,  Nov.  3d,  1884. 
"'jlfr«.  T.  Powers,  Orete,  Nebraska: 

"*  You  might  as  well  give  up.     I  have  my  boy,'  etc." 

While  the  petition  was  probably  assailable  by  a  motion 
for  a  more  specific  statement,  yet  we  think  it  sufficient 
when  attacked  after  decree.  It  is  alleged  '^  that  on  many 
occasions  he  *  *  struck  her;  he  would  use  obscene, 
vulgar  and  opprobrious  epithets  of  and  to  her;  that  he 
accused  her  of  being  unchaste  and  untrue  to  him,  threat- 
ened her  life  and  put  hef  in  fear  of  doing  her  bodily  harm," 
etc. 
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A  petition  may  state  a  cause  of  action  and  yet  be 
very  informal.  In  MaxwelFs  "  Pleading  and  Practice,'* 
1886  Ed.,  page  118,  it  is  said  :  ^'Mere  defects  of  form, 
indefiniteness  in  the  all^ations  of  the  petition,  are  not 
grounds  of  demurrer.  These  defects  and  others,  if  they 
exist,  mu6t  be  corrected  hj  motion,''  etc. 

The  principal  contention  <of  defendant  is  that  the  decree 
is  not  supported  by  sufficient  evidence :  that,  considering 
all  the  proofs,  the  finding  should  have  been  in  his  favor« 

We  have  carefully  read  all  the  evidence  in  the  case,  and 
while  we  must  concede  that  if  this  hearing  was  in  an 
original  and  not  appellate  capacity,  we  might  incline 
strongly  to  a  different  conclusion  from  that  reached  by  the 
trial  court,  yet  we  cannot  hold  that  that  decision  was  wrong. 
And  it  is  quite  possible  that,  had  we  had  the  opportunity 
of  the  judge  who  tried  the  case,  of  an  observation  of  the 
deportment  of  the  witnesses  and  of  those  other  aids  which 
are  supposed  to  shed  light  upon  a  cause  on  trial  directiy 
before  the  court,  we  might  have  arrived  at  the  same  con- 
clusion reached  by  him. 

In  the  capacity  in  which  this  court  now  sils  we  must 
apply  the  fundamental  and  well-established  rules  applica- 
ble to  such  a  capacity — that  the  decision  is  presumed  to 
be  correct  and  that  wherein  the  testimony  is  confliding 
thereon  will  be  sustained  unless  clearly  wrong.  OaUahan 
V.  OaUahan,  7  Neb.,  41. 

The  testimony  is  quite  voluminous  and  is  very  oontra>- 
dictory.  In  fact  we  do  not  remember  of  having  perused 
a  record  in  which  appears  a  more  sharp  and  unreasonable 
eonflict  of  the  statements  of  the  witnesses.  This  occurs 
not  only  in  the  testimony  of  the  interested  parties,  but  in 
that  of  those  who  are  supposed  to  be  wholly  disinterested 
and  destitute  of  bias.  It  is  a  lamentable  fact  that  the 
disposition  to  hdp  the  side  calling  the  witnesses  is  (unoon- 
fioiously,  perhaps)  shown  by  many.  It  is  charged,  and  no 
doubt  believed  by  some,  that  had  it  not  been  for  the  med- 
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dlesome  interference  of  persons  other  than  the  parties  to 
this  unfortunate  controversy,  there  would  have  been  no 
trouble  nor  domestic  discord,  and  the  family  which  is  now 
separated  would  have  remained  together.  However  much 
such  interference  is  to  be  condemned  by  all  right  thinking 
people,  yet  this  is  a  matter  not  submitted  for  decision  by 
this  nor  the  trial  court.  As  the  case  is  found  and  submitted, 
so  it  must  be  measured  and  weighed,  upon  its  own  merits 
and  facts,  as  they  exist,  without  reference  to  the  cause. 

As  we  have  said,  the  testimony  of  the  witnesses  is  irre- 
concilable, andforthe  purposeof  this  review,  itonly  becomes 
necessary  to  examine  the  evidence  produced  by  plaintiff 
and  ascertain  whether  that,  if  believed  by  the  trial  court, 
is  sufficient  to  sustain  the  decree.  We  quote  from  the  tes- 
timony of  plaintiff: 

"  We  Jived  there  "  at  Sutton  "  five  years.  He  was  drunk 
nearly  all  the  time.  He  would  come  home  very  often  and 
vomit  on  the  floor.  *  *  *  He  kept  liquor  in  the  house 
in  a  closet  off  of  the  sitting  room.  For  the  last  three 
years  he  nearly  all  the  time  had  a  bottle  of  whisky  at  night 
under  his  pillow  or  under  the  bed.  Sometimes  I  would 
<Bmpty  it  out  and  he  would  not  know  the  difference,  think- 
ing he  had  drank  it  up.  I  told  ■  him  it  was  mortifying  to 
me  to  meet  him  always  coming  out  of  a  saloon.  He  told 
me  if  I  would  let  him  have  his  liquor  at  home  like  other 
people,  he  would  not  go  off  to  the  saloon.  I  told  him  then 
he  could  bring  it  if  he  would  only  take  it  three  times  a 
.day  and  not  to  excess.  He  would  bring  it  home  by  the 
quart  and  the  little  boy  would  play  keeping  saloon  for  his 
papa,  and  I  told  him  we  could  not  bring  him  up  that  way. 
I  told  him  that  he  could  not  bring  it  to  the  house  any 
more,  and  he  cursed  and  swore,  and  sometimes  he  would 
bring  it  and  hide  it.  There  was  a  half  bushel  of  bottles 
that  I  had  gathered  up  and  put  in  the  cellar  when  I  came 
away  that  I  had  not  destroyed.  They  were  flat  pint  bottles 
and  half-pint  bottles.     Mr.  Powers  had  used  the  whiskey. 
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Just  before  I  lefl  he  was  drunk  every  hour  of  the  day. 
For  the  last  three  months  he  seemed  to  be  almost  constantly 
drunk,  with  the  exception  of  one  time,  about  the  first  of 
January,  when  he  gave  me  his  last  promise.  He  came 
home  about  nine  o'clock,  while  I  was  undressing  the  baby 
to  put  him  to  bed,  and  he  came  in  in  a  few  minutes  and 
commenced  cursing  me.  I  asked  him  why  he  did  that; 
that  I  had  said  nothing  to  him.  He  cursed  and  said  it 
was  a  pretty  time  for  a  person  to  find  fault  about  his  com- 
ing  home  late.  I  told  him  it  was  all  right  He  cursed 
so  that  the  little  boy  cried.  I  told  him  it  was  too  bad 
and  that  he  ought  not  to  curse  before  the  child;  if  he 
wanted  to  curse  me  please  to  wait  until  I  put  Sammy  to 
bed.  He  did.  I  went  out  into  the  room  and  he  cfarsed 
me  and  called  me  names.  '  You  damned  old  hussy;  you ; 
you  think  I  am  asleep,  you  have  been  threatening  to  leave, 
now  you  have  got  to  go.  He  said  if  I  would  go  he  would 
give  me  $10,000,  and  said  all  I  had  to  do  was  to  get  ready 
and  go.  I  told  him  I  would  if  he  would  give  me  the 
things  to  go  with ;  I  had  no  trunk.  He  said  all  I  had  to 
do  was  to  go  down  town  and  buy  one.  He  said  I  was 
nothing  but  a  damned  whore  any  way,  that  the  sooner  I 
went  home  the  better  it  would  please  him.  He  had  called 
me  that  before.  *  *  *  Our  child  is  six  years  old. 
He  was  sick  during  the  winter,  in  the  month  of  January. 
My  husband  was  drinking  during  the  child's  sickness.  I 
wanted  the  doctor  to  come.  He  came,  but  my  husband 
kept  me  out  in  the  other  room  and  talked  to  him.  I 
wanted  him  to  come  in  but  he  still  had  this  spell  on  him. 
After  that  my  sister-in  law  went  away  and  baby  was  sick 
and  I  wanted  him  to  get  the  doctor  for  him  and  he  wouldn't 
*  *  Mr*  Powers'  conduct  was  very  bad.  One  night 
I  thought  Sammy  would  die.  Mr.  Powers  was  drunk  all 
the  time.  He  came  to  the  door  and  jerked  it  open  and  I 
told  him  I  thought  Sammy  was  dying,  I  wished  he  would 
please  get  him  some  water.     He  said  he  wished  the  — 
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yonng  one  would  die  dr  sink  into  hell.     He 

finally  brought  the  water  and  set  .it  on  the  piano.     *     * 

*  *  When  he  was  drunk  he  would  tantalize  the  boy 
and  .teach  him  to  swear.  One  night  he  came  in  drunk 
while  I  was  undressing  Sammy  and  he  did  not  want  his 
clothes  off.  I  was  playing  with  him.  Mr.  Powers  came 
in  and  said,  ^  If  you  can^t  make  that  young  one  mind  I 
will.'  He  grabbed  hold  of  him  and  struck  him  with  his 
cane,  and  we  jumped  and  screamed  and  took  Sammy  away 
from  him.  He  said  he  did  not  think  he  was  hitting  him 
80  hard  as  that.     *     *     *     *     He  would  swear  at  me 

and  tell  me  I  was  a fool.     He  always  told  m© 

I  was  a lazy  hussy  and  he  has  called  me  a  bitch 

ever  so  many  times.  «  *  *  *  My  health  was  poor 
when  I  went  home.  It  was  from  his  drinking.  I  used 
to  be  afraid  of  him.  He  would  walk  the  floor  and  flourish 
his  cane  and  act  as  though  he  would  strike  me.  I  used  to 
be  afraid  he  would  kill  me.  I  used  to  sit  up  all  night, 
thinking  he  would  kill  me  before  morning.'' 

In  so  far  as  the  profanity  of  defendant  is  concerned,  I 
think  it  unnecessary  to  refer  to  the  testimony  of  any  other 
witness,  as  the  proof  is  abundant  on  this  point.  This  of 
itself  furnishes  no  ground  for  a  divorce,  yet  when  taken 
in  connection  with  other  facts  it  may  very  properly  be 
considered  as  giving  color  to  the  conduct  of  plaintiff  when 
accompanied  with  the  indulgence  of  this  detestable  and 
pernicious  habit.  The  constant  use  by  a  husband  of  pro- 
fane language  to  a  wife,  will  not  ordinarily  furnish  very 
strong  evidence  of  that  high  degree  of  affection  and  sweet- 
ness of  disposition  which  is  supposed  to  add  to  the  plea- 
sures of  home. 

The  testimony  of  plaintiff  as  to  the  treatment  received 
firom  her  husband  is  fully  corroborated  by  the  witness 
Emma  Welch,  and  in  some  degree  by  the  testimony  of 
Mrs.  Birney  and  Charles  Birney.  The  testimony  of  Emma 
Welch  is  sharply  crhicrsed  by  counsel  for  defendant,  and 
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apparently  not  without  cause,  for  she  seems  to  have  been 
prompted  hj  a  desire  to  render  what  aid  she  could  to 
plaintift^s  cause;  yet  it  is  possible  she  might  have  been,  in 

the  main,  correct. 

The  testimony  given  on  the  part  of  plaintiff  was  all 
pointedly  and  flatly  contradicted  and  denied  by  defendant 
and  his  witnesses,  and  had  the  trial  court  adopted  the  line 
of  testimony  presented  by  him  as  true,  the  finding  could 
and  would  have  been  sustained  on  appeal.  By  the  testi- 
mony produced  by  defendant,  if  uncontradicted,  it  is  made 
to  appear  that,  aside  from  his  habit  of  profanity,  he  has 
been  a  kind  and  affectionate  husband.  But  upon  this  the 
trial  court  has  acted,  and  we  cannot  say  that  the  decision 
is  manifestly  or  clearly  wrong. 

It  is  shown,  I  think,  to  the  satis&ction  of  any  candid 
mind,  that  defendant  was  in  the  habit  of  using  intoxicat- 
ing liquors  to  a  great  degree  of  excess.  The  trial  court  found 
the  charge  of  habitual  drunkenness  not  proven.  With 
that  part  of  the  case  we  shall  have  nothing  t6  do.  But  we 
may  remark  that  there  is  abundance  of  proof  that  defend- 
ant did  drink  at  times  to  excess,  and  that  when  under  the 
influence  of  liquor  he  was  boisterous,  quarrelsome,  oppres- 
sive, and,  at  least,  disgustingly  unpleasant.  This  alone 
might  not  fill  the  l^al  requirement  as  to  habitual  drun- 
kenness. But  if  these  practices  were  indulged  in  at  home 
in  the  presence  of  the  family,  taken  in  connection  with  the 
habit  of  profanity,  they  would  very  clearly  give  character 
to  the  acts  testified  to  by  plaintiff  and  her  witnesses. 
Occasional  drunkenness  cannot  be  a  ground  for  divorce, 
but  such  drunkenness  of  the  character  detailed  by  the  wit- 
nesses, if  believed,  would  not  only  add  a  poignant  sting  to 
cruelty  in  the  way  of  danger,  but  would  add  also  to  the 
anguish  of  the  recipient  of  the  treatment  by  a  fear  of  ag^ 
gravated  violence.  Suppose  the  testimony  of  plaintiff  is 
true,  as  was  no  doubt  ibund  by  the  court, — ^that  he  would 
walk  the  floor  and  flourish  his  cane  and  act  as  though  he 
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would  strike  her,  and  that  she  would  sit  up  all  night  think* 
ing  he  would  kill  her  before  morning,  and  as  stated  by  an 
apparently  disinterested  witness,  his  conduct  seemed  to  be 
affected  by  the  use  of  liquor,  and  he  under  the  influence 
of  the  same,  from  ten  to  fifteen  drinks  a  day,''  what  would 
naturally  be  the  effect  upon  the  wife?  Clearly,  I  should  say, 
this  would  be  "extreme  cruelty,  whether  practiced  by  per- 
sonal violence  or  by  other  means,"  as  prescribed  by  section 
7,  chapter  25  of  the  Compiled  Statutes  as  ground  for  a 
divorce. 

The  question  of  the  custody  of  the  child  is  one  which 
must  be  decided  by  the  application  of  substantially  the* 
same  rules  as  are  applied  to  the' forgoing.  If  the  testi- 
mony of  plaintiff  and  her  witnesses  is  true,  the  decree  for 
the  custody  of  the  child  was  proper, 

Plaintiff  contends  that  the  amount  of  alimony  allowed 
her  was  insufficient  Taking  the  whole  testimony  together 
as  to  the  financial  condition  of  defendant,  we  cannot  say  it 
was  too  low. 

The  time  for  the  payment  of  the  alimony  having,  in  part^ 
elapsed,  the  decree  will  be  so  modified  as  to  require  the 
payment  of  the  $2,500  as  follows:  $800  within  thirty 
days,  $800  within  four  months,  and  the  remainder  within 
nine  months  from  date.  The  whole  to  draw  interest  at  the 
rate  of  seven  per  cent  from  the  date  of  the  rendition  of 
the  decree  in  the  district  court. 

In  all  other  respects  the  decree  of  the  district  court  is 
afiirmed.  ^ 

Decree  aocobdikglt. 

The  other  judges  concur. 
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2  «» 
•i^LS  Jambs  Gifford,  plaintiff  in  error,  v.  The  Repub- 
|29  428  LiCAN  Valley  and  Kansas  Railroad  Compant, 

1 30  6m|  defendant  in  error. 

lii-^l      1.    Bailroads :   bioht  op  way:   appeal.    The  right  of  appeal 
44   i3T|  from  the  award  of  commissioners  in  the  assessment  of  damages 

"jG^MSl  sustained  hy  an  owner  of  real  estate  hy  the  appropriation  of  th» 

same  to  the  use  of  a  railroad  corporation,  maybe  availed  of  and 
perfected  by  the  filing  of  a  tranlscript  from  the  county  judge  of 
the  condemnation  proceedings  in  the  district  court,  or  the  office 
of  the  derk  thereof,  within  sixty  days  ai'ter  the  filing  of  the  re- 
port containing  such  award  with  the  county  judge. 
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2.    :  : .     When  such  transcript  is  not  filed,  nor 

sufficient  cause  shown  for  such  fiulnre,  without  laches  on  the 
part  of  the  appellant^  the  appeal  will  be  dismissed. 

Error  to  the  district  court  for  Harlan  county.  Tried 
below  before  Gaslin^  J. 

Lamb  J  Ricketts  &  Wilson  and  P.  J.  Dempster ,  for  plain- 
tiff in  error. 

T.  if.  Marquett  and  JT.  W.  Deweese^  for  defendant  in  error.. 

Cobb,  j. 

This  case  arises  upon  an  appeal  from  the  award  of  dam- 
ages to  the  appellant  and  plaintiff  in  error,  caused  by  the- 
taking  of  its  rjght  of  way  over  his  lands  by  the  railroad 
company,  defendant  in  error. 

It  appears  from  the  record  that  on  the  13th  day  of  May^ 
1886,  application  on  behalf  of  the  railroad  company  was* 
made  to  the  county  judge  of  Harlan  county  for  the  ap- 
pointment of  six  disinterested  freeholders  of  the  county 
to  be  summoned  to  assess  the  damages  to  the  owners  of 
certain  real  estate  therein  described,  including  the  landa 
of  the  plaintiff  in  error.     On  the  same  day  the  sheriff  is- 
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sued  a  sunimoDs  to  the  six  persops  therein  named  for  the 
pui*pose  aforesaid,  which  summons  was  served  and  returned 
on  the  following  d^y.  It  further  appears  that  on  the  15th 
day  of  May,  1885,  the  said  commissioners  made  their  re- 
port in  case  of  each  tract  of  appellant's  land,  and  on  the 
16th  day  of  May,  1885,  the  said  reports  were  in  each  case 
filed  in  the  office  of  the  said  county  judge,  and  the  amount 
of  damages  as  assessed  by  the  commissioners  in  each  case 
paid  by  said  company  into  the  office  of  the  said  county 
judge  for  the  use  of  the  plaintiff  in  error. 

There  are  in  the  record  three  notices  ef  appeal  by  the 
plaintiff  in  error,  one  applicable  to  each  of  his  separate 
tracts  of  land  over  which  the  right  of  way  was  assessed. 
These  notices  are  addressed  to  L.  H.  Kent,  county  judge^ 
are  each  dated  July  8,  1885,  one  of  them  marked  as  filed 
•in  the  office  of  the  county  judge  July  9,  1885.  There  are 
also  three  notices  of  appeal  (one  applicable  to  each  tract) 
addressed  to  the  railroad  company,  served  on  said  railroad 
company,  as  therein  certified,  by  delivering  a  copy  thereof 
in  each  case,  on  the  10th  day  of  July,  1885,  to  Frank 
Denniny,  "  the  duly  authorized  agent  of  said  company." 
These  qotices  are  marked  as  filed  by  the  clerk  of  the  dis« 
trict  court  July  15,  1885. 

It  also  appears  that  on  the  said  15th  day  of  July,  1885^ 

the  said  Gifford,  plaintiff  in  error  herein,  filed  a  petition  in 

the  said  district  court,  applicable  to  the  said  assesment  of 

damages  for  right  of  way  over  each  of  his  said  three  tracta 

.  of  land. 

At  the  September  term  of  said  court,  on  the  29th  day 
of  September,  1885,  the  said  railroad  company  made  a 
special  appearance  in  said  cause  in  said  court  and  objected 
to  the  jurisdiction  of  said  coui*t  to  entertain  the  said  appeal 
and  to  try  said  cause  for  the  following  reasons: 

'*.  1.  No  transcript  on  appeal  was  filed  within  sixty  days- 
from  the  date  of  the  assessment  of  damages,  and  no  appeal 
taken  within  said  time  as  provided  by  statute. 
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**  2.  No  notice  of  appeal  was  ever  served  on  the  de- 
fendant of  the  taking  of  said  appeal  within  sixty  days 
from  the  time  of  the  assessment  of  the  damages  by  the 
commissioners/' 

Certain  affidavits  were  filed,  as  well  by  the  appellant  as 
by  the  defendant,  and  considered  by  the  court  in  disposing 
of  the  above  objection,  one  6r  more  of  which  will  be  herein- 
after again  referred  to. 

On  the  30th  day  of  September,  1885,  and  before  the  dis- ' 
position  of  the  above  objections,  a  transcript  of  the  condem- 
nation proceedings  &om  the  office  of  the  county  judge  was 
filed  in  the  district  court 

On  the  8d  day  of  October,  1885,  the  district  court  sus- 
tained the  objection  of  the  defendant  to  its  jurisdiction  to  en- 
tertain the  said  appeal  and  try  said  cause,  and  thereupon 
dismissed  the  said  appeal  at  the  costs  of  the  plaiotiff. 

The  plaintiff  bribgs  the  cause  to  this  court  on  error. 
The  errors  assigned  are — 

1.  The  court  erred  in  dismissing  the  appeal  in  said 
cause,  and  in  dismissing  said  cause. 

2.  The  court  erred  in  rendering  judgment  for  the  de- 
fendant in  said  cause. 

Section  97,  of  chapter  16  of  the  Compiled  Statutes, 
after  providing  for  the  selection  and  summoning  of  six 
disinterested  freeholders  of  the  county,  for  the  purpose  of 
assessing  damages-  where  right  of  way  for  railroads  is 
sought  to  be  appropriated,  and  pointing  out  the  duties  of 
such  freeholders  as  commissioners  in  making,  certifying, 
and  reporting  such  assessment,  contains  the  following  pro- 
viso :  '*  Provided^  That  either  party  may  have  the  right 
to  appeal  from  such  assessment  of  damages  to  the  district 
court  of  the  county  in  which  such  lands  are  situated, 
within  sixty  days  after  such  assessment  And  in  case  of 
such  appeal,  the  decision  and  finding  of  the  district  court 
shall  be  transmitted  by  the  clerk  thereof,  duly  certified  to 
the  county  clerk,  to  be  filed  and  recorded  as  hereinbeforo 
provided  in  his  office,''  eta 
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Aa  to  how  such  appeal  shall  be  made  or  taken,  what 
papers  filed  or  oaths  taken,  or  whether  any,  the  statute  is 
wholly  silent  And  yet  it  will  not  be 'denied  but  some- 
thing most  be  done  to  bring  the  case  within  the  jurisdio- 
tion  of  the  dbtrict  court.  Nor  will  it  be  denied  that 
whatever  must  be  done  to  give  the  appellate  court  juris- 
diction, must  be  done  within  sixty  days  after  such  assess- 
ment. The  word  assessment,  here,  doubtless  covers  all  of 
the  official  acts  of  the  commissioners  or  assessors  in  respect 
to  the  real  estate  in  question  necessary  to  its  appropriation^ 
so  that  the  sixty  days  during  which  the  right  of  appeal,  if 
declared  to  exist,  commences  to  run  upon  the  performance 
of  the  last  official  act  of  the  commissioners,  to-wit,  the 
making  of  their  report  in  writing  to  the  county  judge  of 
the  county ;  that  is  to  say,  delivering  their  report  to  said 
county  judge. 

Aa  above  stated,  it  will  not  be  denied  that  it.  is  necessary 
that  something  must  be  done  by  the  party  who  would 
avail  himself  of  the  right  of  appeal  guaranteed  to  ^^  either 
party "  by  the  statute  above  quoted ;  and  whatever  that 
thing  is,  or  things  are,  it  cannot  be  something  that  is  merely 
voluntary  on  his  part,  which  he  may  do  or  not  do,  and 
still  by  the  doing  of  some  other  or  different  thing  bring 
himself  within  the  benefits  of  the  law  and  give  the  appel- 
late court  jurisdiction  of  his  case. 

In  the  case  at  bar,  the  plaintiff  served  a  notice  upon  the 
county  judge  that  he  appealed  to  the  district  court  from 
the  finding  and  award  of  the  commissioners,  etc.  This 
notice  was  served  within  sixty  days  from  the  assessment  of 
damages.  He  also  served  a  like  notice,  addressed  to  the! 
defendant  company,  upon  a  person  who  had  acted  as  right 
of  way  agent,  or  assistant  right  of  way  agent  of  the  de- 
fendant company,  in  and  about  the  said  condemnation  pro- 
ceedings. This  notice  was  also  served  as  aforesaid  within 
sixty  days  from  the  assessment  of  damages.  Whether  this 
person  was  such  an  agent  of  the  defendant  compaqy  upon 
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whom  service  of  process  or  of  notice  in  a  proper  case  could 
be  made  as  upon  said  corporation,  is  a  question  raised  and 
discussed  in  the  briefs^  but  which,  with  my  views  of  the 
<x>ntrolling  question  involved  in  the  case,  it  is  deemed  un« 
necessary  to  decide. 

The  plaintiff  also,  within  sixty  days  from  the  assessment 
of  damages,  filed  in  the  district  court  a  petition  against  the 
said  railroad  company,  based  upon  his  claim  for  damages 
for  such  right  of  way  greater  than  those  awarded  by  said 
commissioners. 

Were  either  or  all  of  these  proceedings  sufficient  to  con- 
stitute an  appeal,  and  to  give  the  district  court  jurisdiction 
of  the  case?  So  far  as  notice  is  concerned,  I  remember  no 
case,  nor  are  we  cited  to  any,  where  notice  to  the  opposite 
party  has  been  held  to  be  a  jurisdictional  matter  in  the 
case  of  appeal  under  any  statute.  It  has  often  been  held 
to  be  the  right  of  an  appellee  to  have  notice  before  the  ap- 
pellant would  be  permitted  to  proceed  with  the  case,  but 
not  as  a  matter  of  jurisdiction. 

In  the  case  of  R.  V.  B.  Go.  v.  Linn,  15  Neb.,  234,  it 
was  assigned  for  error  that  the  district  court  overruled  a 
motion  to  dismiss  the  appeal  for  the  want  of  notice.  The 
point  was  disposed  of  in  this  court  upon  the  consideration 
that  both  parties  in  that  case  appealed  from  the  award  of 
the  commissioners.  But  in  writing  the  opinion  I  made  a 
thorough  search  of  the  authorities,  and  rather  from  what 
I  failed  to  find,  reached  the  conclusion  that  no  notice  was 
necessary,  even  outside  of  the  consideration  that  there  were 
mutual  appeals  in  that  case.  I  am  still  of  that  opinion, 
and  if  I  am  correct,  then  the  reverse  of  the  proposition 
is  equally  true,  and  the  service  of  a  notice  in  such  case 
being  unnecessary,  is  voluntary  and  gratuitous,  and  con- 
fers no  jurisdiction  upon  the  appellate  court. 

In  the  case  of  Neb.  Railway  Go.  v.  Van  Daaen,  6  Neb., 
160,  the  error  assigned  was  that  the  district  court  dis- 
missed the  appeal  of  the  railroad  company  on  motion  of 
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Van  Dusen,  the  ground  of  such  motion  being,  Firsty  That 
^^  no  appeal  bond  bad  been  given/'  and,  Second,  Because 
the  plaintiff  "  had  not  prosecuted  its  appeal  as  provided  by 
law."  In  the  opinion  reversing  the  case,  the  court,  hy 
Judge  GainTT,  said  :  ^'  In  appeals  from  the  assessment  of 
damages  in  cases  like  the  one  at  bar,  it  is  not  essentially 
requisite  to  file  pleadings  in  the  district  court,  and  it  has 
not  been  usually  the  practice  to  do  so." 

If,  then,  it  is  not  necessary  to  file  pleadings  in  cases  o*f 
this  kind,  the  gratuitous  and  unnecessary  filing  of  a  peti- 
tion therein  cannot  be  held  to  supply  the  want  of  such  pa- 
pers or  proceedings  as  are  requisite. 

The  general  understanding  of  the  profession  in  this  state 
has  been,  as  I  believe,  that  the  essentially  requisite  proceed- 
ing to  perfect  an  appeal  from  the  award  of  commissioners, 
in  a  case  of  this  kind,  and  to  give  the  district  court  juris- 
diction of  the  same,  is  to  file  in  the  said  court,  or  in  the 
office  of  the  clerk  thei'eof,  a  certified  transcript,  from  the 
ijounty  judge,  of  the  condemnation  proceedings,  from  the 
original  application  to  said  county  judge  for  the  appoint- 
ment of  commissioners  to  the  report  of  such  commissioners 
in  the  respective  case,  both  inclusive. 

The  case  of  Republican  Valley  R,  R.  Co.,  v.  McPheraon, 
12  Neb.,  480,  arose  upon  '^  an  original  action  brought  in 
the  district  court  by  Mrs.  McPherson  to  reinstate  her  ap- 
peal, which  had  been  dismissed  by  said  court  for  the  reason 
that  a  transcript  had  not  been  filed  therein  within  sixty 
days  from  the  aFsessment  of  damages.  In  her  petition  she 
alleged  that  the  right  of  way  over  her  land  was  condemned 
for  the  use  of  said  railroad  company  on  the  7th  day  of  No- 
vember, 1879;  that  no  record  of  said  proceeding  was  kept 
in  the  office  of  the  county  judge  of  said  county ;  that  on 
the  22d  day  of  December,  1879,  and  at  various  other  times, 
said  Mary  McPherson  notified  said  judge  of  her  intention 
to  appeal  said  cause  to  the  district  court  of  said  county,  and 
ehe  tendered  to  him  the  fees  and  demanded  a.  transcript  of 
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said  proceedings  to  file  in  said  district  court,  bat  was  un- 
able to  obtain  the  same.  ♦  ♦  ♦  That  as  soon  as  she 
possibly  could  procure  a  transcript  from  said  county  judge 
she  did  so,  and  handed  the  same  to  the  clerk  of  the  dis- 
trict court.  ♦  *  *  That  on  account  of  the  refusal 
of  said  county  judge  to  make  and  deliver  to  her  the  said 
transcript,  sh^  was  unable  to  file  the  same  within  the  sixtj 
days  allowed  by  law,''  etc.  This  court,  by  the  present 
diief  justice,  in  the  opinion,  say :  ^^  It  is  also  stated  that  at 
the  May  term  of  1881  of  said  court,  said  appeal  was  dis- 
missed because  the  transcript  was  not  filed  within  sixty 
days.  Two  affidavits  are  also  filed  in  support  of  said  pe- 
tition. The  questoin  to  be  determined  is,  did  the  district 
court  err  in  reinstating  the  appeal?  The  petition  and  afiEi- 
davits  show  diligence  on  the  part  of  the  applicant,  and 
that  she  made  every  effort  to  perfect  the  appeal  within  the 
time  limited  by  statute,  but  was  prevented  by  the  negli- 
gence or  failure  to  perform  his  duty  of  the  county  judge- 
The  case,  therefore,  falls  within  the  rule  laid  down  in  Dob- 
9on  V.  Dob9on,  7  Neb.,  296,  and  is  sufficient  to  entitle  the 
party  to  an  appeal/*   • 

In  the  case  at  bar  the  transcript  of  the  condemnation 
proceedings  was  not  filed  in  the  district  court  within  the 
sixty  days  provided  by  law.  It  appears  from  the  affidavit 
of  P.  J.  Dempster,  attorney  for  plaintiff  in  error,  that 
some  effort  was  made  by  him  to  comply  with  the  law  in 
that  respect,  and  this  brings  us  to  the  real  question  upon 
which  the  case  must  turn.  Did  the  plaintiff  use  due  dili- 
gence, and  was  he  prevented  fi-om  complying  with  the  law 
and  perfecting  his  appeal  in  time  by  the  n^ligence  or  fault 
of  some  officer  of  the  law  ? 

The  evidence  upon  this  point  before  the  district  court 
and  before  this,  consists  of  the  affidavit  of  Mr.  Dempster 
above  referred  to,  and  that  of  L.  H.  Kent,  oounty  judgr» 
both  of  which  I  here  copy. 

**  P.  J.  Dempster,  being'  first  duly  sworn,  deposes  and 
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says  that  be  is  the  duly  authorized  agent  of  James  S. 
Gifford,  the  plaintiff  in  this  case.  That  on  or  about  July 
9y  1885,  I  wrote  to  L.  H.  Kent,  county  judge  of  said 
county,  and  ordered  transcript  of  all  records  made  by  him 
in  the  above  mentioned  proceedings,  and  also  requested 
him  to  deliver  or  send  said  transcript  to  J.  A.  Piper,  clerk 
of  district  court  of  Harlan  county.  That  on  or  about 
July  14, 1886, 1  sent  the  petition  filed  herein  to  J.  A.  Piper^ 
clerk  of  district  court  of  said  county,  to  be  filed  with  the  * 
transcript  of  proceedings  had  before  the  county  judge  in 
the  premises,  supposing  that  said  transcript  had  been  pre- 
viously delivered,  as  requested,  by  the  county  judge,  and 
knew  no  better  until  a  few  days  later,  when  I  was  informed 
by  said  clerk  of  district  court  that  no  transcript  had  been 
delivered  to  him.''  .    • 

'^  L.  H.  Kent,  being  duly  sworn  on  oath,  says  that  he  is 
the  identical  I(.  H.  Kent  who  is  county  judge  of  Harlan 
county.  That  on  or  about  July  9,  1885,  P.  J.  Dempster 
mailed  to  me  three  notices  of  appeal  on  the  awards  made 
by  the  commissioners  for  the  right  of  way  of  the  Bepubli- 
can  Valley  and  Kansas  Railroad  Co.  over  the  land  of  J. 
S.  Gifford,  in  Harlan  county,  Nebraska.  That  I  am  un- 
able to  find  the  letter  of  said  P.  J.  Dempster,  which  was 
in  the  same  envelope  with  the  notices  of  appeal.  That  in 
said  letter  said  Dempster  asked  mcif  a  bond  was  necessary 
in  taking  the  appeal.  That  I  have  no  knowledge  of  said 
Dempster  Requesting  a  transcript  of  said  proceedings.  That 
I  supposed  that  when  I  had  the  commissioners'  award  re- 
corded in  the  clerk's  o£Qce  thut  that  was  a  sufficient  tran- 
script That  I  delivered  said  award  to  J.  A.  Piper,  county 
derk,  or  his  deputy,  for  record.  That  no  one  ever  came  to 
me,  or  made  a  personal  request  of  me  for  any  further  tran- 
script than  the  awards  which  I  gave  to  Piper  for  record, 
until  September  29,  1885.  That  no  one  ever  tendered  or 
paid  me  any  fees  for*any  transcript  whatever." 

It  will  be  seen  by  an  examination  of  Mr.  Dempster's  af- 
35 
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iidavit  that  it  falls  far  short  of  bringing  the  case  within 
the  facts  or  reason  of  the  case  of  Railroad  v.  McPherson^ 
tfipra.  There  the  appellant  had  applied  more  than  once 
to  the  coonty  judge  for  a  transcript,  and  tendered  him  his 
fees  therefor,  and  had  been  deprived  of  her  appeal  in  time 
by  the  unlawful  refusal  or  negligence  of  the  county  judge 
to  furnish  the  transcript  She  had  placed  herself  in  a  po- 
sition to  demand  the  service  of  the  county  judge  as  a  mat- 
ter of  law  and  of  right.  That  she  was  deprived  of  them 
was  the  fault  of  the  constituted  authority,  and  was  tracear 
bleto  no  laches  on  her  part.  In  the  case  at  bar  the  plaintiff, 
according  to  the  afiBdavit,  ordered  a  transcript  by  letter 
and  requested  the  county  judge  to  deliver  or  send  it  to  the 
clerk  of  the  district  court.  This  was  not  a  service  which 
in  any  event  or  upon  any  demand  and  tender  of  fees  would 
become  due  to  the  plaintiff,  or  to  any  party  from  the  county 
judge.  It  was  not  demanded  as  a  matter  of  law  or  of  right, 
but  requested  doubtless  as  a  matter  of  favor  or  courtesy. 
Had  this  service  been  perform^  by  the  county  judge  as 
requested,  so  far  as  delivering  or  sending  the  transcript 
to  the  clerk  of  the  district  court  was  concerned,  he  would 
have  done  it  only  as  the  friend  or  agent  of  the  plaintiff  or 
of  his  attorney,  and  not  in  his  official  capacity  as  county 
judge,  and  so  his  failure  or  neglect  in  that  i^ard  is  ths 
&ilure  or  negligence  of  the  plaintiff. 

I  come  to  the  conclusion,  therefore,  that  the  essential  act 
by  which  an  appeal,  in  cases  of  this  kind  may  be  taken, 
and  the  right  preserved  is  the  filing  of  a  transcript  in  the 
district  court.  And  that  not  having  been  done  in  this  case 
within  the  time  limited  by  statute,  nor  sufficient  cause 
shown  for  such  failure  without  laches  on  the  part  of  the 
appellant,  the  appeal  was  rightly  dismissed. 
The  judgment  of  the  district  court  is  affirmed. 

Judgment  affibmed. 
The  other  judges  concur. 
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Chables  p.  Brown,  plaintiff  in  brrob,  v.  W.  M. 
Rogers  &  Bro.,  defendants  in  errob. 

1.    Evidence  examined  and  EM  to  sustain  the  Terdict. 

^  Pleadings:  amendment.  The  conrt^nponsach  terms  as  may 
be  jnst,  may  permit  the  amendment  of  a  pleading  after  the  evi- 
dence is  introduced,  and  before  the  cause  is  submitted  to  the 
jury,  and  unless  there  is  an  abuse  of  discretion  in  the  action  oi 
the  court,  error  will  not  lie. 

3.    IxkBtractions  set  out  in  the  opinion,  Hdd,  Properly  given. 

Ebror  to  the  district  coart  for  Harlan  oounty.  Tried 
below  before  Gaslin,  J. 

C  (7.  Flanaburffy  for  plaintiff  in  error. 

Oyler  &  BeaU,  for  defendants  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  on  the  following  doe  bill : 

"Eva,  Neb.,  Nov.  4th,  1884. 
**  Due  Woods  &  Batey,  balance  on  Bird  windmill,  fifty 
dolhirs  (150). 

"  [Signed]  W.  Rogers  &  Bro.      . 

"Endorsed,  'December  30th,  1884,  received  five  (|5) 
dollars  by  J.  G.  Woods.  Please  pay  to  the  bearer  forty- 
five  ($45)  dollars.  Batey  AWooDS.^" 

On  the  19th  day  of  January,  1886,  defendants  filed 
their  answer  as  follows : 

"Defendants  for  answer  to  plaintiff's  petition  herein 
filed  state: 

"First.     That  on  or  about  the day  of ,  1884, 

these  defendants  entered  into  a  verbal  contract  with  Batey 
<&  Woods,  of  Alma,  wherein  said  Batey  &  Woods  agreed 
with  and  undertook  for  the  defendants  to  erect  for  them  a 
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oertaiD  Bird  windmill  and  pump^  and  said  windmill  and 
pump  guaranteed  by  the  said  Batej  &  Woods  to  be  first 
class  in  every  particular,  and  to  be  erected  in  good  and 
workmanlike  manner,  and  warranted  to  give  satisfaction. 

'^Second.  That  these  defendants  agreed  to  pay  in  con- 
sideration for  said  mill,  when  erected^as  aforesaid,  the  sum 

of  $ ,  and  that  the  note  or  due  bill  herein  sued  upon 

was  given  as  part  of  said  consideration. 

''Third.  Defendants  further  say  that  said  Batqr  A 
Woods  did  not  erect  such  a  windmill  and  pump  as  was  con- 
tracted for  as  aforesaid,  and  that  the  mill  and  pump  erected 
by  said  Batey  &  Woods  by  virtue  of  said  contract  were 
worthless  and  wholly  failed  to  give  satisfaction,  to  the 
damage  of  these  defendants  in  the  sum  of  $100." 

The  reply  is  a  general  denial. 

On  the  trial  of  the  cause  the  jury  found  a  verdict  for  the 
defendant,  upon  which  judgment  was  rendered. 

It  would  subserve  no  good  purpose  to  set  out  the  evi- 
dence at  length.  It  tends  to  show  that  the  windmill  and 
pump  were  to  be  first  class  in  all  respects,  and  that  they 
were  very  inferior,  and  of  but  little  value.  The  defend- 
ants had  already  paid  a  considerable  portion  of  the  price  of 
the  mill,  the  due  bill  being  merely  for  a  small  balance. 
The  verdict,  therefore,  was  fully  justified  by  the  evidence. 

2.  After  the  evidence  was  all  submitted,  the  court  per- 
mitted the  defendants  to  amend  their  answer  by  adding  the 
words,  "  And  defendants,  relying  upon  said  warranty,  pur- 
chased the  mill  and  pump  aforesaid."  This  is  now  as- 
signed for  error.  The  amendment  probably  was  unneces- 
sary, as  it  is  alleged  in  the  second  paragraph  of  the  answer 
<'  that  these  defendants  agreed  to  pay  in  consideration  for 
said  mill  when  erected  as  aforesaid  the  sum  of  $...,  and 
that  the  note  or  due  bill  herein  sued  upon  was  given  as  a 
part  of  said  consideration."  This  would  seem  to  be  suffi- 
cient to  show  reliance  upon  the  contract  of  warranty.  Bat 
even  if  it  were  not,  the  amendment  could  not  have  misled 
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the  plaintiff,  and  was  in  the  discretion  of  the  court,  and  as 
there  is  nothing  to  show  an  abuse  of  such  discretion  the 
objection  is  unavailing. 

3.  That  the  court  erred  in  the  instructions  given  to  the 
jnrjr  as  follows : 

^'  1st  If  you  find  from  the  evidence  in  this  case,  the 
party  or  parties  who  sold  the  windmill  and  pump  to  de- 
fendants, for  balance  of  payment  of  which  the  due  bill 
sued  on  in  this  case  was  given,  and  when  the  pump  and 
mill  was  sold  the  vendor  or  vendors  of  said  pump  and  mill 
guaranteed  thai  the  same  was  to  be  first  class  in  every  re- 
spect and  to  be  erected  in  good  workmanlike  manner,  and 
warranted  to  give  satisfaction,  and  you  find  defendants  re- 
lied upon  such  guaranty  or  warranty  when  they  purchased 
the  said  pump  and  mill,  and  you  find  there  was  a  breach  of 
said  guaranty  and  warranty,  and  you  find  the  said  pump 
and  mill  were  worthless,  as  averred  in  the  answer,  or  not 
such  a  pump  and  mill  as  guaranteed,  you  will  assess  the 
damages  occasioned  to  defendants  by  breach  of  said  guar- 
anty or  warranty,  bearing  in  mind  the  measure  of  damages 
is  the  difference  in  value  of  said  pump  and  mill  in  the 
condition  they  actually  were  in  at  the  time  of  sale  of  same 
and  the  value  of.  such  a  pump  and  mill  as  was  warranted. 

*^  2d.  If  you  find  there  was  no  guaranty  or  warranty 
of  the  pump  and  mill,  or  you  find  if  they  were  guaranteed 
or  warranted,  and  there  was  no  breach  thereof,  you  will 
find  for  the  plaintiff  the  full  amount  of  the  due  bill  sued 
on  and  interest  at  7  per  cent  per  annum. 

^*  8d.  The  burden  of  proof  is  upon  the  defendants  to 
show  the  guaranty  or  warranty  set  up  in  the  answer  and 
breach  thereof.^' 

It  is  conceded  that  the  first  instruction  is  correct  as  an 
abstract  proposition  of  law,  but  it  is  said  not  to  be  applica- 
ble to  the  testimony.  We  think  differently,  however,  and 
that  the  instruction  was  properly  given.  On  the  whole 
case  it  is  apparent  that  justice  has  been  done,  and  that  there 
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is  no  material  error  in  the  record.    The  jadgment  is  there* 
fore  affirmed. 


ThjjS  other  judges  concur. 

Judgment  affibmed. 

ISO    fifiO 
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R.  M.  Cool,  plaintifp  in  i 

stBOB,  y.  BocHE,  Hat  J. 

Ray,  defendanto  in  erbob. 

1.  Trial:  ooktbadictobt  statsmbxtes  of  witness.  Where  evi- 
dence showing  contradictory  statements  of  a  -witneas  is  intro- 
duced without  first  calling  his  attention  to  the  time,  place,  and 
person  inyolved  in  the  supposed  contradiction,  and  no  oljection 
is  made  to  such  evidence,  the  jury  may  consider  it,  and,  if  suffi- 
cient, base  their  Terdict  thereon. 

3.  Chattel  Mortgage:  beoobd:  notice.  Where  a  chattel 
mortgage  is  duly  filed  in  the  county  where  the  mortgagor  resides^ 
and  is  constructive  notice  there,  it  will  be  constructive  notice 
into  whatever  county  the  mortgagor  may  remove  with  the  prop- 
erty. 

Ebbob  to  the  district  court  for  Antelope  counfy.  Tried 
below  before  Tiffany,  J. 

8eoU  &  Gilbert^  for  plaintiff  in  error. 

ThoB,  ODay^  for  defendants  in  error. 

Maxwell,  Ch.  J. 

In  October,  1881,  the  defendants  herein  brought  an  ac- 
tion of  replevin  to  recover  the  possession  of  ^^  One  bay  mare, 
seven  years  old,  called  Kitty,  one  bay  mare^  seven  years  old^ 
called  Molly,  and  one  brown  horse,  eight  years  old,  called 
General."  The  defendants  claimed  a  special  ownership  in 
the  property  by  virtue  of  a  chattel  mortgage  executed  by 
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J.  B.  Meehan  on  the  12th  day  of  October,  1880.    The 
answer  is  a  denial  of  the  wrongful  detention. 

On  the  trial  of  the  cause  the  defendants  offered  in  evi* 
denoe  a  chattel  mortgage  on  said  property^  executed  on  the 
12th  day  of  October,  1880,  to  secure  the  payment  of  a 
promissory  note  of  that  date  executed  by  said  Meehan  for 
the  sum  of  (200.  The  plaintiff  in  error  (defendant  below)- 
then  introduced  the  deposition  of  one  Bennett,  who  testifies: 
**  I  was  a  resident  of  Waco,  York  county,  Nebraska,  in 
1880,  and  justice  of  the  peace ;  was  well  acquainted  with 
J.  B.  Meehan  and  Samantha  C.  Meehan,  who  executed  the 
mortgages  upon  which  the  defendant  relies  in  this  case* 
One  was  executed  by  J.  B.  Meehan  to  Oliver  Nolan,  of 
date  July  12, 1880,  and  filed'  in  clerk's  office,  York  Co.^ 
on  same  day,  and  was  given  to  secure  part  of  the  purchase 
price  of  a  horse.  None  of  said  claim  has  been  paid,  and 
one  mortgage  was  given  by  Samantha  C.  Meehan  to  secure 
the  payment  of  (160  borrowed  money,  all  of  which  re- 
mains due  and  unpaid,  except  the  sum  of  $3  endorsed  on 
note.  Affiant  was  present  when  the  notes  and  mortgages 
were  executed  and  delivered,  and  the  said  m(>rl;gagG8  cover 
the  identical  property  in  controversy  in  this  case.  The 
note  and  mortgages  were  executed  by  Samantha,  and  dated 
July  12th,  1880,  and  filed  in  clerk's  office,  York  county^ 
same  day.  That  said  Meehans  both  lived  in  York  county 
when  the  said  mortgages  were  executed,  and  the  said  prop- 
erty  was  in  York  county  at  that  time. 

''That  at  the  time  said  property  was  replevin  in  this  ac- 
tion, it  was  in  the  hands  of  Cool,  as  sheriff,  by  virtue  of  a 
writ  of  replevin  at  the  suit  of  Will  E.  Sharp,  against  one 
P.  D.  Thompson,  who  at  that  time  had  possession  of  it. 
That  affiant  was  present  when  property  was  replevied  by 
these  plaintiffs  from  defendant  Cool,  and  knows  that  it  is- 
the  identical  property  set  out  in  the  mortgages  given  by 
ihe  Meehans  to  Nolan  &  Badford — and  that  said  Sharp  is 
the  owner  of  the  notes  and  mortgages  so  executed  by  J.  B. 
and  Samantha  C.  Meehan/' 
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Copies  of  the  mortgages  given  to  Nolan  and  Radford 
are  set  oat  in  the  record.  The  proof  tended  to  show  that 
the  mortgages  were  duly  filed  in  York  oonnty.- 

On  behalf  of  the  defendants  in  error,  one  Sloan  testified 
that  in  1880  he  was  clerk  in  the  Commercial  Hotel,  for 
Dr.  Lease,  and  clerked  also  at  the  same  hotel  for  Mr.Mee- 
han.  '^Am  acquainted  with  John  8.  Bennett,  of  Waco.  I 
saw  him  in  October  and  December,  1880.  I  recollect  at 
the  time  he  was  here,  at  the  time  those  horses  were  replev- 
ied. I -saw  him  here.  At  the  time  the  horses  were  re- 
plevied, I  saw  him  here.  I  was  out  at  the  pump  at  the 
bam  when  Bennett  went  through  looking  over  the  horses 
he  claimed  he  had  a  chattel  mortgage  on.  He  asked  me  if  I 
knew  and  asked  me  to  show  them  to  him.  I  went  into  the 
barn.  I  pointed  out  the  two  bay  mares  described  in  petition. 
I  showed  him  several  others  and  he  made  no  reply  until  I 
came  to  these  two  bay  mares  that  Mr.  Roche  had  after- 
wards. When  I  pointed  out  these  he  asked  me  if  I  wasn't 
mistaken.  He  said, 'Those  two?'  and  I  said 'Yes,  sir.'  He 
says, 'Are  you  not  mistaken?'  He  told  me  those  were 
not  the  horses  in  that  way.  He  said  I  must  be  mistaken. 
I  said  again,  'Those  are  the  two,'  and  he  said  I  was  mis- 
taken. I  don't  recollect  Mr.  Meehan  sayinganything  about 
purchasing  those  mares  in  St.  Paul,  this  state.  The  man 
I  wisis  working  for  said  he  knew  the  mare  in  St.  Paul ;  his 
brother  tried  to  purchase  her.  That -man  was  George  No- 
lan. He  said  he  knew  that  mare  before  Meehan  bought 
her.  I  points  that  horse  out  to  Mr.  Bennett  He  asked, 
me  some  questions  about  her,  and  asked  me  if  I  was  cer- 
tain he  bought  her;  I  told  him  I  was.  Mr.  Finch,  a  law- 
yer, took  a  brown  horse  and  a  buggy,  and  a  lot  of  other 
stufi*.  I  told  Mr.  Beunett  about  it,  and  he  said  that  was 
the  one  he  wanted." 

CROSS-EXAMINATION. 

"  I  refer  to  brown  horse  called  '  General,'  or  '  Colonel,' 
he  being  the  same  horse  Meehan  brought  here;  called  him 
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^  General/  Have  referred  to  bay  mares  in  my  testimony, 
don't  remember  their  names,  but  were  the  same  mares 
Boche  had,  and  the  ones  described  in  his  mortgage.  I 
knew  the  horses  at  the  time  and  afterwards.  Mr.  Bennett 
wanted  to  know  if  I  was  not  mistaken  about  them,  that  is 
the  horses  Meehan  brought  here  with  him.  He  asked  me 
to  go  and  show  him  the  horses.  1  showed  him  two  or 
three,  one  sorrel.  He  made 'no  reply  or  asked  any  ques- 
tions. I  pointed  to  the  bay  mares  in  the  third  stall  on  the 
left  hand  side.  He  said,  ^I  guess  you  are  mistaken.'  I  said 
-*  No,'  and  he  said  again,  *Are  you  sure?' " 

BE-DIBEOT  EXAMINATION. 

''Mr. Bennett  had  been  out  looking  over  the  horses.  I 
went  to  the  barn.  I  recollect  before  this  of  Mrs.  Meehan 
driving  oiF  a  pair  of  bay  mares  with  one  of  Dr.  Lease's 
buggies.  I  think  she  started  down  from  St.  Paul ;  it  was 
to  Waco.  I  remember  particularly  about  it.  Dr.  Lease 
was  gone,  and  when.  Dr.  Lease  was  gone  I  attended  to  his 
business.  He  found  some  fault  with  me  about  letting  it  go, 
snd  fretted  about  it  considerably." 

JOHN  J.  BOCHE,  BECALLED. 

''  I  remember  a  conversation  in  the  bank  of  Neligh^ 
Nebraska,  about  the  15th  of  December,  1880,  between 
Thos.  O'Day  and  John  S.  Bennett,  the  witness  whose  dep- 
•osition  hds  been  read,  in  the  presence  of  Dr.  Lease  and  my- 
self. I  asked  Mr.  Bennett  if  he  had  found  his  property. 
He  said  he  hadn't,  and  he  was  positive  the  property  we 
had  was  not  the  property  he  wanted.  He  said,  as  near  as 
I  could  find  out,  the  bay  team  had  been  driven  away  from 
Neligh  by  Mrs.  Meehan,  and  the  brown  horse  and  bay 
horse  had  been  driven  away  by  somebody  else.  I  think 
Pinch.  He  said  that  was  the  property  covered  by  his 
mortgage.  It  was  Mrs.  Mehan  who  formerly  came  from, 
and  he  thought  she  had  gone  to  York  where  she  came 
from.     There  was  present  at  that  conversation  yourself 
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(meaning  Mr.  O'Daj)^  Dr.  Lease^myself^and  Mr.  Bennett^ 
and  I  think  Lewis  Warren.  That  was  before  this  refdevin 
suit  oommenoed.  Mr.  Meehan  told  me  this  jm^ierty  was- 
all  dear^  and  no  liena  on  it  ¥^iatever.'' 

CBOeS-EXAMINATION. 

**  The  property  was  in  Neligh  at  the  time.  Mr.  Ben- 
nett referred  to  the  property  covered  by  our  mortgage.  The 
property  in  controversy  was  all  included  in  the  mortgage.'^ 

BE-DIRECT  EXAMINATION. 

''At  the  time  we  took  the  chattel  mortgage  on  this 
property  I  had  a  conversation  with  Mr.  Meehan ;  he  said 
the  property  was  all  clear,  no  liens  on  it  whatever.^' 

This  testimony,  so  far  as  the  abstract  shows,  went  in 
without  objection,  and  is  sufficient  to  have  warranted  the 
verdict. 

The  instructions  excepted  to  are  set  out  in  the  abstract, 
and  are  as  follows : 

''5.  You  are  instructed  that  a  chattel  mortgage  is 
prima  facie  fraudulent  as  to  creditors  and  bona  fide  pur- 
chasers where  the  mortgagor  retains  possession  of  the  mort- 
gaged property,  and  is  conclusive  evidence  of  fraud,  unless 
the  party  claiming  under  such  mortgage  was  given  in  good 
faith. 

''  6.  You  are  instructed  that  when,  as  in  this  case^ 
there  is  a  controversy  between  two  mortgagees,  the  party 
attacking  the  bona  fides  or  good  faith  of  a  prior  mortgage 
must  first  establish  the  bona  fides  or  good  faith  of  his  own 
mortgage,  and  in  order  to  do  this  he  must  show  that  he  had 
no  notice  of  the  prior  incumbrance. 

*^  Applying  the  law,  as  above  defined,  to  the  case  at  bar, 
it  would  be  necessary  for  the.  plaintifis  to  first  prove 
that  their  mortgage  was  taken  for  a  good  consideration, 
and  without  notice  of  the  prior  mortgage,  by  virtue  of 
which  the  defendant  held  the  property.  If  they  have  es- 
tablished the  above,  the  burden  then  of  proving  the  good 
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&ith  of  the  mortgages  executed  in  York  county  were  exe- 
cuted in  good  faith^  and  not  in  fraud  of.  creditors  in  order 
to  overcome  the  prima  fcLoie  evidence  of  firand  which  at- 
taches  to  them. 

''8.  If  yon  find,  therefore,  that  the  plaintifik  have 
shown  this  good  faith  of  their  mortgage,  and  then  that 
they  were  taken  without  notice  of  the  other  mortgages^ 
your  verdict  should  be  for  the  plaintiffs.  If,  on  the  con- 
trary, you  should  find  from  the  evidence  that  the  plaintifis* 
have  not  shown  the  good  faith  of  their  mortgage,  and  that 
the  other  mortgages  were  executed  in  good  faith,  and  that 
the  plaintiffs  had  notice  of  the  same,  your  verdict  should 
be  for  the  defendant." 

The  fifth  instruction  is  copied  substantially  from  section 
11,  chapter  32,  Compiled  Statutes,  the  concluding  part  of 
the  section  being  omitted.  But  the  omission  was  not  so* 
prejudiciaHo  the  plaintiff  in  error  as  to  require  a  reversal 
of  the  case.  The  6th,  7th,  and  8th  paragraphs,  however, 
seem  to  ignore  the  question  of  filing  the  mortgage— of  con» 
structive  notice. 

Sec.  14,  chapter  32,  Compiled  Statutes,  provides  that 
"  Every  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels  hereafter  made,  which  shall 
not  be  accompanied  by  an  immediate  delivery  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of 
the  things  mortgaged,  shall  be  absolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith  unless  the  mort- 
gage or  true  copy  thereof  shall  be  filed  in  the  ofiice  of  the 
county  clerk  of  the  county  where  the  mortgagor  executing 
the  same  resides,  or  in  case  he  is  a  non-resident  of  the 
state,  then  in  the  ofiice  of  the  clerk  of  the  county  where 
the  property  mortgaged  may  be  at  the  time  of  executiug^ 
such  mortgage,"  etc. 

Sec.  16  provides  for  an  index  of  mortgages,  and  Sec.  1ft 
that  the  mortgage  shall  be  valid  for  five  years. 
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A  chattel  mortgage  duly  filed  in  the  oounty  in  which  the 
mortgagor  resides,  .at  the  time  the  same  is  executed  and 
filed,  need  not  be  again  filed  in  the  county  to  which  he 
removes.  HoU  v.  Remich^W  N.  H.,  285*  Whitney  v. 
Heywood,Q  Cush.f  82.  Barrows  v.  Turner ,  50  Me.,  127* 
Hick  V.  WiUiama,  17  Barb.,  628. 

In  Kanaga  v.  Taylor y  7  O.  S.,  184,  where  a  chattel 
mortgage  was  executed  in  the  state  of  New  York  upon  cer- 
tain personal  property,  which  was  afterwards,  and  during 
the  existence  of  the  lien  of  said  mortgage,  removed  to  the 
state  of  Ohio,  the  court  held  that,  the  mortgage  having 
been  duly  recorded  in  the  town  where  the  mortgagor  re- 
sided at  the  time  of  its  execution,  the  lien  continued  not- 
withstanding the  removal  of  the  property  to  another  state. 
SmUh  V.  MoLean,  24  Iowa,  322. 

All  the  cases,  so  &r  as  we  have  observed,  seem  to  agree 
that  where  a  chattel  mortgage  is  duly  filed  in  the  proper 
county  so  as  to  be  constructive  notice  in  such  county,  the 
constructive  notice  imparted  by  the  record  extends  to 
whatever  county  in  the  state  the  mortgagor  may  remove 
to  while  the  lien  of  the  mortgage  exists.  The  court,  there- 
fore, erred  in  giving  the  6th,  7th  and  8th  paragraphs  of 
the  instruction  above  set  forth.  The  judgment  of  the 
district  court  is  reversed  and  the  case  remanded  for  further 
proceedings. 

Reyebsed  akp  remanded* 
The  other  judges  concur. 
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Peteb  a.  Buckmastbb,  plaintiff  in  EBBOByY.  Jamxs  r^'*J 

McElBOY  £T  Ali.^  DEFENDANT  IN  EBBOB.  i  20~5&r\ 

I  45    8891 

Liquors:  pjetitiok  to  bbooyeb  damagbb.  Apetilion  alleging  51  i^j 
that  the  defendant,  a  lipensed  saloon  keeper,  was  engaged  in  the  T20  6671 
bnsinefls  and  traffic  of  keeping  a  saloon  and  selling  intoxicating  I  §  ^\ 
liqnors  therein,  and  that  the  plaintiff  went  into  said  saloon  and 
called  for  whiskey,  and  in  response  to  said  call  obtained  intox- 
icating liqnor  in  said  saloon,  by  the  drink,  which  plaintiff 
drank  in  said  saloon,  and  thereafter,  about  evening  of  said  day, 
started  on  his  jonmey  to  his  home,  which  was  distant  about  fiye 
miles.  That  said  intoxicating  liquor,  so  obtained  in  said  salooa 
of  defendant,  from  said  defendant,  and  there  drank  by  plaintiff; 
greatly  affected  the  nervous  system  of  plaintiff  and  caused  the 
plaintiff  to  become  and  be  stupified  and  unconscious.  That  said 
day,  evening  and  night,  were  very  cold,  that  when  in  the  fol- 
lowing morning  plaintiff  regained  his  consdousneas  he  was 
lying  out  of  doors  on  the  ground  and  both  of  his  legs  frozen  to 
■nch  an  extent  that  they  had  to  be  amputated  and  were  ampu- 
tated. That  plaintiff  is  a  common  laborer,  and  by  the  loss  of 
his  legpB  has  been  permanently  incapacitated  and  deprived  irom 
following  his  occupation,  and  thereby  wholly  deprived  of  the 
means  of  livelihood,  to  his  damage,  etc  HM,  To  state  fkotB 
■uifioient  to  constitute  a  cause  of  action. 

Ebbob  to  the  district  oourt  for  Dodge  county.  Tried 
below  before  Pobt,  J. 

IHoh  &  DoUzal  and  C  HoUenheoky  for  plaintiff  in  error* 

E.  F.  Qrayj  for  defendant  in  error. 

Cobb,  J. 

Action  was  brought  in  the  oourt  below  by  Peter  A. 
Buckmaster  against  James  McElroy,  Charles  B.  Veazie^ 
and  Luther  I.  Abbott.  As  the  cause  was  disposed  of  in 
that  court  on  demurrer  to  plaintiff's  amended  petition,  I 
oopy  that  pleading  in  full : 
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**  The  plaintiff  alleges  that  on  the  10th  day  of  April, 

1884,  the  said  defendant  McElroy,  as  princiiMtl,  and  the 
other  defendants  as  sureties,  executed  and  delivered  to  the 
state  of  Nebraska  their  certain  bond  in  the  penal  sum  of 
|5,000,  conditioned  that  the  defeiidant,  McElroy,  will  pay 
all  damages,  fines  and  forfeitures,  and  penalties  that  may 
be  adjudged  against  him  under  the  provisions  of  the  law 
regulating  the  sale  of  malt,  spirituous  and  vinous  liquors. 
{A  copy  of  the  bond  is  attached  to  the  petition,  but  there 
being  no  objections  to  its  form  or  substance  it  is  omitted 
from  the  abstract.)  That  in  accordance  with  said  law  reg- 
ulating the  sale  of  said  liquors,  the  city  authorities  of  the 
city  of  Fremont  duly  approved  said  bond  and  issued  a  li- 
cense to  said  McElroy,  in  due  form,  to  sell  malt,  spirituous, 
and  vinous  liquors  in  said  city  for  the  period  of  one  year, 
from  the  2ath  of  April,  1884,  to  the  28th  day  of  April, 

1885.  That  in  accordance  with  and  under  said  license  said 
•defendant  McElroy  engaged  in  the  business  and  traffic  of 
keeping  a  saloon  in  said  city  and  selling  such  liquors 
therein,  and  was  so  keeping  said  saloon  and  selling  liquors 
during  all  the  month  of  November,  1884.  That  on  or 
about  the day  of  November,  1884,  and  in  the  after- 
noon of  said  day,  the  plaintiff  went  into  the  saloon  of  said 
defendant  McElroy,  and  there  called  for  whiskey,  and  in 
response  to  said  call  obtained  intoxicating  liquor  in  said 
saloon,  by  the  drink,  which  plaintiff  drank  in  said  saloon; 
and  thereafter,  about  evening  of  said  day,  started  on  his 
journey  to  his  home,  which  was  distant  about  five  miles 
from  said  city  of  Fremont.  That  said  intoxicating  liquor, 
so  obtained  in  said  saloon  of  the  defendant  McElroy,  from 
said  defendant,  and  there  drank  by  plaintiff,  greatly  affected 
the  nervous  system  of  plaintiff,  despite  his  efforts  to  the 
contrary,  to  become  and  be  stupified,  numb  and  uncon- 
scious.    That  said  day  and  evening  and  night  thereof  were 
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very  ooM,  and  when  plaintiff  regained  his  oonBcioasness, 
which  was  the  following  morning,  he,  plaintiff,  was  lying 
out  of  doors,  on  the  ground,  out  of  his  journey,  and  both 
•of  his  legs  were  frozen  to  such  an  extent  that  both  of  said 
legs  had  to  be  amputated  and  were  accordingly  amputated. 
That  plaintiff  is  a  common  laborer,  and  by  the  loss  of  his 
legs  has  been  permanently  incapacitated  and  deprived  from 
following  his  occupation  and  has  thereby  been  wholly  de- 
prived of  the  means  of  his  livelihood,  and  by  reason  of 
the  premises  has  been  damaged  in  the  sum  of  five  thousand 
dollars.  The  plaintiff  alleges  that  he  became  so  stupified 
And  numb  and  lost  consciousness  and  his  legs  were  frozen 
and  amputated,  and  he  h:is  been  damaged  as  aforesaid, 
solely  in  consequence  of  the  traffic  of  said  defendant,  Mc- 
Elroy, in  said  intoxicating  liquors  as  aforesaid,  and  the  sale 
to  plaintiff,  and  drinking  of  the  said  intoxicating  liquors 
«old  ami  drank  as  aforesaid.  Plaintiff  asks  judgment 
against  defendant  for  five  thousand  dollars.'^ 

After  certain  preliminary  proceedings,  unnecessary  to  be 
further  referred  to  here,  the  defendant  filed  a  general  de- 
murrer to  the  said  petition,  and  thereupon  the  following 
proceedings  were  had  by  the  court,  aa  shown  by  the  journal 
entry,  which  I  copy : 

^^This  cause  came  on  to  be  heard  this  day  on  the  de- 
murrer of  defendants  to  the  amended  and  substituted  peti- 
tion of  the  plaintiff,  on  consideration  whereof,  and  being 
fully  advised  in  said  premises,  the  court  does  sustain 
said  demurrer,  to  which  ruling  of  the  court  the  plaintiff 
excepted,  and  the  plaintiff  not  desiring  further  to  amend 
his  petition,  it  is  considered  and  adjudged  by  the  court  that 
said  action  be  dismissed  and  the  defendant  go  hence  with- 
out day,  recover  of  the  plaintiff  his  costs  herein  ex- 
pended, taxed  at dollars,  to  which  ruling  and  judg- 
ment the  plaintiff  excepted. 

'*The  cause  is  brought  to  this  court  by  the  plaintiff,  who 
assigns  the  following  errors : 
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^  1st.  The  oourt  erred  in  sustaining  the  demurrer  of  the 
defendants. 

'^  2d.  The  oourt  erred  in  entering  judgment  in  fiivor  of 
the  defendants,  instead  of  in  favor  of  plaintiC 

These  assignments  of  error  will  be  considered  together, 
as  they  present  but  a  single  question. 

The  section  of  the  statute,  Comp.  Stat,  chap.  50,  under 
whicli  the  action  was  brought,  reads  as  follows : 

**  Beo.  15.  The  person  so  licensed  shall  pay  all  dam* 
ages  that  the  community  or  individuals  may  sustain  in  con- 
sequence of  such  traffic;  he  shall  support  all  paupers, 
widows,  and  orphans,  and  the  expenses  of  all  civil  and 
criminal  prosecutions  growing  out  of,  or  justly  attributed 
to  his  traffic  in  intoxicating  drinks,''  etc 

The  question  controlling  this  case  arises  upon  the  mean- 
ing of  the  above  words  of  the  statute,  and  especially  the 
word  "  individuals ''  as  there  used.  Does  this  word,  aa 
here  used,  include  in  its  meaning  the  individual  who  par- 
ticipates in  the  said  traffic  by  purchasing  the  identical  in- 
toxicating liquor,  from  the  use  of  which  the  intoxication 
and  damages  result?  This  question  has  not  heretofore 
arisen  directly,  nor  has  its  consideration  been  necessary  in 
any  case  decided  by  this  oourt. 

In  the  case  of  Roberts  v.  Taylor ^  19  Neb.,  184,  which 
was  an  action  by  the  wife  for  the  loss  of  ^support  of  the 
husband  caused  by  intoxication  from  liquor  furnished  him 
by  the  defendant,  the  court,  in  the  opinion  by  the  Chief 
Justice,  say :  ^'  His  testimony  shows  that  in  February^ 
1884,  Mrs.  Taylor  notified  the  plaintiff  in  error  not  to  sell 
her  husband  any  more  liquor ;  that  afterwards,  about  Au- 
gust 16,  finding  that  her  husband  obtained  all  the  liquor 
he  wanted  in  bottles,  she  went  with  him  to  the  residence 
of  the  plaintiff  in  error  and  withdrew  the  order,  and,  as 
she  testifies,  told  Roberts  that  if  he  would  only  give  him 
a  drink  occasionally  as  he  needed  it,  he  might  sell  to  hinu 
It  is  not  claimed  that  for  liquor  sold  the  husband  in  small 
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quantities  while  this  request  was  in  foroe^  thai  there  could 
be  any  recovery ;  but  for  any  abuse  of  the  same,  no  doubt 
there  may  be.''  Here,  it  must  be  admitted,  is  an  intima* 
tion  that  the  maxim  volenti  non  jU  injuria  might  be  ap» 
plied  to  cases  arising  under  the  provision  of  the  statute 
which  we  are  now  considering,  but  the  point  was  deemed 
an  unimportant  one  in  the  case,  and  what  was  said  thereoD 
as  not  worthy  to  be  placed  in  the  syllabus. 

I  find  really  nothing  in  the  cases  from  the  courts  of  other 
states  cited  by  counsel  on  either  side,  which  to  my  mind 
tends  to  assist  in  placing  a  construction  upon  the  language 
of  oar  statute  above  quoted. 

The  case  of  Rasenerats  v.  Shoemaker^  26  N.  W.  R,  794,. 
came  before  the  supreme  court  of  Michigan  under  a  liquor 
law,  the  liability  clause  of  which  reads  as  follows : 

"  Sec.  3.  Every  wife,  child,  parent,  guardian,  hus- 
band, or  other  person  who  shall  be  injured  in  person^ 
property,  or  means  of  support,  by  any  intoxicated  person^ 
or  by  means  of  the  intoxication  of  any  person,  shall  have 
a  right  of  action  in  his  or  her  own  name  against  any  per- 
son or  persons  who  shall,  by  selling  or  giving  any  intoxi- 
cating liquor,  have  caused  or  contributed  to  the  intoxica- 
tion of  such  person  or  persons,''  etc. 

That  case  was  brought  by  a  widow  against  the  defend- 
ant for  furnishing  intoxicating  liquor  to  her  late  husband, 
who'was  killed,  while  intoxicated,  by  a  train  of  cars.  There 
was  evidence  tending  to  prove  that  the  plaintiff  authorized 
defendant  to  furnish  him  liquor,  and  procured  it  for  him 
herself.  This  evidence  was  contradicted.  The  court  was 
asked  to  charge,  ^*If  the  jury  find  that  defendant  was 
authorized  by  plaintiff  to  furnish  her  husband  h'quors,  she 
cannot  recover  damages  for  injuries  sustained  by  reason  of 
defendants  having  furnished  her  husband  liquor,  unless  he 
was  intoxicated  when  such  liquors  were  furnished."  The 
request  was  refused.  The  supreme  court,  in  the  opinion^ 
say :  '*  Under  the  statute  *  *  *  it  is  expressly  de- 
36 
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clared  that  whatever  damages  are  recovered  by  a  wife  or 
childj  shall  be  the  plaintiff^s  sole  and  separate  property, 
and  every  person  injured  shall  have  a  right  of  action  in  his  or 
her  own  name.  As  the  wife  sues  solely  in  h^r  own  behalf, 
it  is  evident  that  she  canoot  complain  of  any  evil  which 
she  herself  has  caused,  and  that  if  she  encouraged  or  re- 
quested the  sale  of  liquor  to  her  husband,  she  does  not 
stand  on  the  footing  of  an  innocent  injured  party /^  A 
new  trial  was  awarded. 

The  code  of  Iowa,  of  1873,  contains  a  section  (sec  1557, 
p.  289)  almost  identical  in  its  language  with  that  of  the 
state  of  Michigan  above  quoted.  Under  it  the  case  of 
EngUken  v.  HUgeVy  43  la.,  563,  cited  by  counsel  for  de- 
fendant in  error,  arose.  That  was  an  action  against  a 
saloon  keeper  by  a  wife,  for  selling  liquor  to  her  husband, 
which  caused  his  intoxication;  in  which  condition  he  in- 
flicted personal  injuries  upon  her.  I  quote  the  entire  syl- 
labus of  the  case  in  the  supreme  court : 

*^  The  wife  cannot  recover  damages  from  the  seller  of  in- 
toxicating liquors  for  injuries  committed  by  her  husband 
upon  herself  while  he  was  intoxicated,  if  she  has  contrib- 
uted to  his  intoxication  by  purchasing  the  liquors  or  unit- 
ing with  him  in  drinking  them.^' 

But  the  provisions  .of  the  statutes  of  the  above  states 
fall  far  short  of  those  of  our  own  state,  both  in  letter  and 
spirit ;  and  the  above  cases  furnish  no  light  for  the  ioter- 
pretation  of  our  statute.  We  must  therefore  resort  to  the 
language  of  our  statute  itself,  not  only  of  the  section  de- 
claring and  fixing  the  liability,  but  of  other  sectiooa  of  the 
same  act,  which  seem  to  illumine  the  intent  and  purpose  of 
the  legislature,  and  also  to  those  rules  of  construction  which 
are  of  universal  approval. 

It  will  not  be  denied,  nor  can  it  be,  that  the  language 
of  the  statute  is  broad  enough  to  cover  the  damage  which 
the  willing  purchaser  of  intoxicating  liquors  may  sustain 
by  reason  of  their  use.     He  is  embraced  within  the  mean- 
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ing  of  the  word  '^  individuals/'  and  there  is  nothing  in  the 
49ectiony  nor  in  the  entire  act,  to  indicate  a  purpose,  on  the 
part  of  the  framers  of  the  law,  to  limit  the  meaning  of 
that  word  within  narrower  bounds  than  those  of  its  gen- 
eral-and  popular  acceptation.  There  is,  it  must  be  admit- 
ted, great  foi-ce  in  the  argument  of  counsel  for  defendants 
in  error,  drawn  from  the  cases  cited,  to  the  effect  that 
the  remedy  by  suit  for  damages  attributed  to  the  traffic  in 
intoxicating  liquors,  is  limited  to  those  sufferers  who  are 
not  moving  parties  or  participants  in  the  wrong  that  causes 
the  injury  complained  of.  But  an  examination  of  other 
provisions  of  the  act  will,  I  think,  show  that  such  a  restric- 
tion was  not  in  the  mind  of  the  legislature  when  framing 
or  passing  the  act.  The  section  above  quoted  makes  the 
vendor  liable  to  pay  two  classes  of  damages,  one  those  of 
individuals,  the  other  those  of  the  community.  If  a  wil* 
ling  and  consenting  individual  shall  be  excepted  from  the 
provision,  why  not  a  willing  and  consenting  community? 
The  word  community  here  evidently  means  the  organized 
•community — ^the  organizations  of  the  community  charged 
with  the  duty  of  supporting  the  poor,  the  preservation  of 
the  peace  and  the  execution  of  the  laws. 

Under  the  provisions  of  section  17  of  the  act,  whenever 
any  person  shall  become  a  county  or  city  charge  by  reason 
of  intemperance,  a  suit  may  be  instituted  by  the  proper 
authorities  on  the  bond  of  any  person  licensed  under  the 
provisions  of  the  said  act,  who  may  have  been  in  the  habit 
of  selling  or  giving  intoxicating  liquors  to  the  person  so 
becoming  a  public  charge,  although  in  all  such  cases  the 
community,  the  county,  or  city,  has  given  a  willing  con- 
sent to  the  sale  of  the  liquors  which  have  wrought  the  in- 
jury. Ifot  only  so,  but  has  received  a  valuable  considera- 
tion for  such  consent.  I  am  unable  to  make  a  distinction 
between  the  case  of  the  willing  and  the  consenting  indi- 
vidual and  that  of  the,  at  least,  iequally  willing  and  con- 
senting community. 
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Looking  then  to  the  intent  of  the  legislatnre,  as  indica- 
ted by  the  language  used  in  these  several  sections,  I  find 
no  warrant  for  denying  the  remedy  by  action  to  the  indi* 
yidual  who  has  called  and  paid  for  the  liquors  which  have 
caused  the  injury  directly  to  himself. 

While  I  do  not  conceive  that  the  conclusion  above  drawn 
would  suffer  from  the  application  of  the  strictest  rule  of 
construction,  yet  I  do  not  think  the  rule  of  the  English 
courts,  and  which  once  prevailed  in  this  country,  that  stat- 
utes which  alter  common  law  remedies  or  affect  common 
law  rights  must  be  strictly  complied  with,  as  prevailing 
with  us  at  this  day. 

Mr.  Sedgwick,  in  his  work  on  the  construction  of  con* 
stitutional  and  statutory  law,  after  discussing  this  question, 
as  well  in  the  light  of  reason  as  of  the  authorities,  at  page 
274  says,  ''  It  would  appear,  therefore,  that  the  doctrine 
that  statutes  in  derogation  of  the  common  law  are  to,  be 
itrictly  construed,  has  now  no  foundation  in  our  jurispru- 
deqoe.''  The  same  author  defines  a  remedial  act  to  be  one 
of  those  ^'  made  from  time  to  time  to  supply  defects  in  the 
existing  law,  whether  arising  from  the  inevitable  imperfec- 
tion of  human  legislation,  from  change  of  circumstances^ 
from  mistake,  or  any  other  cause,''  p.  32;  and  at  page  309, 
he  quotes  from  Dwarris,  ''that  the  words  of  a  remedial 
fftatute  are  to  be  construed  largely  and  beneficially,  so  as  to 
suppress  the  mischief  and  advance  the  remedy.''  He  also 
cites  the  case  of  St.  Peters,  York,  Dean  and  Ch,  v.  MO- 
dieborough,  2  Y.  &  J.,  196,  to  the  effect  that  ''It  is  by  no 
means  unusual  in  construing  a  remedial  statute  to  extend 
the  enacting  words  beyond  their  natural  import  and  effect 
in  order  to  include  cases  within  the  same  mischief." 

It  cannot  be  doubted  that  the  statute  which  we  are  con- 
sidering comes  within  the  dass  of  remedial  statutes,  nor 
that  under  the  above  authorities  we  have  ample  warranty 
were  it  necessary,  for  giving  it  the  most  liberal  constmo- 
tion  in  the  interest  of  justice  and  humanity. 
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I  ooQclade,  therefore,  that  the  petition  demurred  to  in 
this  case,  states  a  cause  of  action  in  the  plaintiff  against 
the  defendants,  and  that  the  demnrrer  was  erroneously 
BQstained. 

The  judgment  of  the  district  court  is  reversed,  the  de- 
murrer overruled,  and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  law. 

Bevebsed  akd  bebcanded. 

Maxwell,  Ch.  J.,  concurs* 

Beese,  J.,  dissenting : 

I  cannot  agree  to  the  conclusion  reached  in  this  case  hj 
the  majority  of  the  court.  I  do  not  believe  it  was  the  in- 
tention of  the  l^islature  to  create  a  liability  in  favor  of 
any  person  who  by  his  own  voluntary  act  contributed  to, 
and  in  fact  caused  the  injury  complained  of.  While  I  am 
in  fiivor  of  the  enactment  of  such  laws  as  will  reduce  the 
evils  growing  out  of  the  trafiBc  in  intoxicating  liquors  to  a 
minimum,  or  to  destroy  them  altogether,  yet  I  do  not  be- 
lieve a  law  has  yet  been  enacted  which  permits  an  indi- 
vidual, by  his  own  wrong,  to  create  a  liability  in  favor  of 
himself  and  against  those  participating  with  him  in  the 
wrong. 
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u  ^u  Samuel  H.  Bokns,  pijiintipp  in  error,  v.  Wiij:jaii 
H.  Carter,  defendant  in  error. 

AflBignment  for  Creditors.  An  instrament  in  writing,  claiming 
to  be  a  chattel  mortgage,  executed  by  H.  to  B.,  whereby  H. 
bargained  and  sold  to  B.,  as  trustee  for  R.  F.  &  M.,  H.  F.,  R.  H. 
&  F.,  S.  J.  &  Co.,  J.  M,  P.,  J.  J.  B.,  and  W.  L.  P.,  all  of  his  diy 
^  ^  goods,  clothing,  hats,  caps,  notions,  &c,  together  with  all  book 

c89     13  accounts,  &c.,  and  containing  the  proviso  and  condition  that  if 

^  ^  the  said  H.  **shall  pay  to  said  B. ,  trustee,  or  his  assigns,  his  seven 

41     37  promissory  notes  of  even  date  herewith,  as  follows,  to-wit,  (giT- 

■  L^i  ing  a  description  of  seven  notes  payable  to  the  above-named  par- 

o44  868!  ties  and  firms,  respectively),"  and  I,  the  said  B.  C.  Hamilton, 

1^  ^1  authorize  the  said  S.  H.  Bonus  to  take  immediate  possession 

'  —  '  of  the  same,  and  to  sell  the  said  property  in  the  usual  oouise  of 
business,  at  retail  and  private  vendue,  and  apply  the  proceeds 
of  the  sales  thereof  to  the  payment  of  the  said  notes  in  pro  rata 
proportion  as  the  same  may  become  due.  The  balance  of  the  • 
proceeds  *  *  *  *  to  be  paid  or  returned  to  the  said  B.  CX 
Hamilton  or  his  assigns,  immediately  upon  the  said  notes  being 
so  paid,''  etc,  Held^  To  be  an  assignment  for  the  benefit  of 
creditors  ;  and  not  being  made  in  conformity  to  the  terms  of  the 
chapter  of  the  Oomplled  Statutes  entitled  "  assignments,"  fur- 
ther HM,  To  be  void  as  against  creditors. 

Error  to  the  district  court  for  Cherry  county.  Tried 
below  before  Tiffany,  J. 

Holmes  &  White,  and  Oeorge  B,  Lake,  for  plaintiff  in 
'  error. 

E.  F.  Gray,  for  defendant  in  error. 

Cobb,  J. 

This  was  an  action  of  replevin  commenced  by  Samuel 
H.  Bonus  against  William  H.  Carter,  sheriff  of  Cheny 
county.  The  property  replevied  consisted  oif  a  stock  of 
merchandise  formerly  owned  by,  and  in  the  possession  of, 
B.  C.  Hamilton,  but  which  had  been  conveyed  by  him  to 
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Samuel  H.  Boons  by  an  instrament  claimed  to  be  a  chat- 
tel mortgage,  and  which  had  been  afterwards  levied  upon 
and  taken  from  the  possession  of  said  Bonns  by  the  said 
sheriff^  upon  an  order  of  attachment  issued  in  an  action 
pending  against  Hamilton^  and  in  favor  of  one  of  his 
creditors.  The  order  in  replevin  was  served  by  the  coro- 
ner of  the  county,  and  the  property  delivered  to  the  plaiti* 
tiff,  he  giving  bond  and  security  therefor  as  required  by 
law. 

The  defendant's  answer  consists  of  a  general  denial. 
There  was  a  trial  to  a  jury,  with  a  verdict  for  the  defend- 
ant, and  judgment  for  a  return  of  the  property  replevied^ 
or  if  a  return  thereof  could  not  be  had,  that  defendant  re- 
cover of  the  plaintiff  the  sum  of  $1129.60  (the  amount  of 
his  judgment  against  Hamilton),  and  costs  of  suit.  The 
plaintiff  brings  the  cause  to  this  court  on  error,  and  assigns 
the  following  errors : 

^^ First  That  the  court  erred  in  refusing  to  give  the 
first  instruction  requested  to  be  given  to  the  jury  on  behalf 
of  the  said  plaintiff. 

"Second.  The  court  erred  in  refusing  the  second  in- 
struction to  the  jury  requested  on  behalf  of  said  plaintiff. 

"Third.  The  court  below  erred  in  refusing  to  give  to  the 
jury  the  third  instruction  requested  on  behalf  of  the  said 
plaintiff. 

•'  Fourth.  The  court  erred  in  refusing  to  give  to  the 
jury  the  fourth  instruction  requested  on  behalf  of  the  said 
plaintiff. 

"  Fifth.  The  court  below  erred  in  the  instruction  given 
to  the  jury. 

"  Sixth.  The  court  erred  in  holding  aud  adjudging  that 
the  mortgage  referred  to  in  the  instruction  to  the  jury  was 
in  law  '  an  assignment  for  the  benefit  of  creditors,  and  as 
such  void  under  our  statute.' 

"Seveyith.  The  court  erred  in  directing  the  jury  as  to 
what  sort  of  verdict  they  should  return.'' 
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At  the  trial  the  folIowiDg  proceedings  were  had : 

^'  Plaintiff  being  sworn,  testified  that  he  was  employed 
as  traveling  salesman  for  Kice,  Friedman  &  Markwell,  of 
Chicago,  dealers  in  gents'  furnishing  goods;  that  19th  or 
20th  of  January,  1885^  he  went  to  Valentine  for  the  pur- 
pose of  collecting  an  amount  due  from  B.  C.  Hamilton  to 
his  said  employers.  Hamilton,  being  unable  to  pay,  plain- 
tiff,  together  with  Messrs.  Curran  and  Spencer,  represent- 
ing respectively  Steele,  .Johnson  &  Co.,  and  Beid,  Murdoch 
&  Fischer,  creditors  of  Hamilton,  demanded  of  him  secu- 
rity for  the  amounts  due  their  employers,  and  procured 
from  him  a  chattel  mortage  on  his  (Hamilton's)  stock  of 
goods. 

^'  That  said  mortgage  was  also  given  to  secure  amounts 
owing  by  Hamilton  to  J.  M.  Phillips,  W.  L.  Parrotte  & 
Co.,  J.  J.  Brown  &  Co.,  and  Henry  Fuhrman,  Parrotte 
&  Brown  being  represented  by  H.  B.  Bisbee,  an  attorney 
residing  at  Valentine. 

"That  immediately  upon  the  execution  of  the  mortgage, 
plaintiff  entered  into  possession  of  the  stock  and  continued 
in  possession  thereof  continuously  till  interrupted  by  the 
levy  by  defendant  of  a  writ  of  attachment  upon  the  por- 
tion of  said  stock  which  is  in  controversy  in  this  action, 
and  that  the  proceeds  of  the  sales  of  goods  from  said  stock 
were  under  the  provisions  of  the  mortgage  applied  to  the 
part  payment  of  the  two  debts  secured  by  such  mortgage, 
which  were  then  due.  Plaintiff  also  offered  in  evidence  a 
copy  of  the  mortgage  under  which  he  held  the  property 
which  copy  is  'Ex.  A'  attached  to  bill  of  exceptions." 

The  defendant  objected  to  the  introduction  of  the  same  in 
evidence  as  incompetent  and  immaterial,  and  because  the  in- 
strument  on  its  face  is  void,  as  being  in  violation  of  our 
assignment  law  for  the  benefit  of  creditors,  and  as  being 
also  in  violation  of  section  17  of  our  statute  of  frauds, 
and  it  appearing  on  its  face  to  be  made  with  intent  to  hin- 
der and  delay  creditors,  which  objection  was  overruled,  and 
the  paper  received  in  evidence. 
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'^  H.  R.  Bisbee  testified  on  the  part  of  the  plaintiff^  that 
st  the  time  of  the  execution  of  the  mortgage  in  evidence 
he  acted  as  attorney  for  Parrote  &  Co.  and  J.  J.  Brown . 
A  Co.,  who  were  secured  thereby^  and  accepted  for  them 
the  security  thus  given. 

'^  D.  A.  Holmes  testified  on  behalf  of  plaintiff,  that  at 
the  time  of  the  execution  of  the  mortgage  in  evidence  he 
acted  as  attorney  for  Rice,  Friedman  &  Markwell,  and 
Reid,  Murdoch  &  Fischer,  and  a  few  days  embsequently 
was  employed  by  J.  M.  Phillips  to  look  after  his  interests 
in  connection  therewith,  and  instructed  by  said  Phillips 
that  its  terms  were  satisfiictory.  Whereupon  the  plaintiff 
rested  his  case. 

"  Charles  H.  Cornell  testified  on  the  part  of  the  defend- 
ant, that  at  the  time  of  the  execution  of  the  mortgage  in 
evidence  he  held  for  collection  at  the  Bank  of  Valentine  a 
draft  for  $325.00,  drawn  by  the  Consolidated  Tank  Line 
Co.  on  Hamilton  &  Gillett,  and  that  Mr.  Hamilton  did 
not  offer  to  secure  the  same  in  said  mortgage. 

"  Henry  Fuhrman  testified  on  behalf  of  the  defendant, 
that  on  the  20th  day  of  January,  1885,  be  was  a  creditor 
of  B.  C.  Hamilton  to  the  amount  of  $1091.00,  $650  of 
which  was  due.  That  shortly  prior  to  said  time  he  had 
sent  Hamilton  a  statement  of  said  amount  due.  That  an 
attachment  proceeding  was  commenced  January  23d  to 
recover  the  full  amount  of  said  claim.  That  he  had  no 
knowledge  at  that  time  of  his  claim  or  a  part  thereof 
being  secured  by  the  mortgage  in  evidence,  and  did  not  ac- 
cept such  security,  he  being  in  New  York  at  that  time. 

"  M.  P.  Kinkaid  testified  on  the  part  of  the  defendant 
that  about  February  Ist,  1885,  he  went  fo  Valentine,  and 
after  making  inquiries  as  to  the  property  of  B.  C.  Hamil- 
ton, ^ found  nothing  practically  available  to  creditors  ex- 
cept the  stock  of  goods  covered  by  the  mortgage  to  S.  H. 
Bonus'.  Defendant  also  offered  in  evidence  a  mortgage  on 
same  stock  executed  by  B.  C.  Hamilton  January  28,  1885^ 
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in  favor  of  other  creditors^  a  copy  of  which  is  *  Ex.  B^ 
attached  to  bill  of  exceptions. 

'^  Also  an  assignment  by  S.  H.  Bonns  to  Henry  A^ 
Thompson  of  first  mortgage,  the  same  bearing  date  Janu- 
ary 28,  a  copy  of  which  is  attached  to  bill  of  exceptions 
marked  '  0/ 

''It  was  then  admitted  by  plaintiff,  that  Jannary  28^ 
Henry  Fubrman  commenced  suit  against  Hamilton  and 
caused  to  bp  attached  the  property  in  controversy  by  ttie 
defendant  sheriff,  that  due  and  legal  service  was  had  and 
judgment  rendered  for  $1,112.00  and  $17.50  costs  in  favor 
of  said  Henry  Fuhrman,  and  an  order  for  the  sale  of  the 
property  attached  was  made,  and  that  the  attached  prop- 
erty was  appraised  at  $1,151.76. 

''Whereupon  defendant  rested  his  case. 

"H.  il.  Bisbee  testified  on  behalf  of  plaintiff  that  he 
acted  for  certain  of  the  creditors  secured  by  second  mortr 
gage  executed  January  28,  that  the  same  was  executed  at 
his  solicitation  for  the  purpose  of  securing  said  claims. 
That  he  knew  of  other  indebtedness  owing  by  Hamilton 
not  secured  by  either  mortgage.  That  Hamilton  never  to 
his  knowledge  volunteered  the  execution  of  either  mort- 
gage or  any  other  any  instrument  to  secure  creditors. 

"  8.  H.  Bonns  testified  that  he  delivered  possession  of  the 
Hamilton  stock  to  Henry  A.  Thompson,  January  28,  upon 
written  request  of  J.  J.  Brown  &  Co.,  D.  M.  Steele  &  Co., 
J.  M,  Phillips,  and  W.  L.  Parrotte  &  Co.,  creditors^ 
secured  by  the  mortgage  '  Ex.  A,'  which  requests  in  writ- 
ing are  attached  to  bill  of  exceptions  marked  'D/  '£,* 
and  'F.^ 

"D,  A.  Holmfes  testified  that  'Ex.  A'  was  not  volun- 
teered by  Hamilton,  but  was  obtained  by  him  with  diflfi- 
cnlty  as  security  for  the  creditors  represented  by  him. 
That  Fuhrman  and  Phillips,  who  were  not  represented  at 
that  time,  were  secured  at  Hamilton's  request,  he  stating 
that '  they  had  used  him  white,'  and  would  not  give  a 
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chattel  mortgage  aniess  their  claims  were  secared  thereby. 
That  witness  knew  nothing  about  the  amount  of  Hamilton'^ 
other  indebtedness. 

'' J.  A.  Sparks  testified  that  Hamilton  held  the  building 
and  lot  occupied  by  him  as  store,  under  a  contract  for  deed^ 
on  which  $250  had  been  paid,  and  that  the  contract  had 
been  recorded  with  county  clerk.  And  that  improvements 
had  been  made  by  him  on  the  property. 

^'Chas.  W.  Gillette  testified  that  Hamilton  was  a  single 
man. 

'^Defendantadmits  that  the  improvements  made  by  Ham- 
ilton on  the  store  property  were  of  the  value  of  $200. 

'^  After  evidence  submitted  the  plaintiff  asked  the  court 
to  instruct  the  jury  as  follows: 

'^  1.  You  are  instructed  that  if  at  the  time  the  attach- 
ment of  Henry  Fuhrman  was  levied  upon  the  goods  in 
controversy,  the  same'  were  in  the  possession  of  the  plain- 
tiff holding  them  by  virtue  of  the  chattel  mortgage  first 
in  evidence,  and  that  said  mortgage  was  taken  by  the  credi- 
tors represented  by  the  plaintiff  in  good  faith  for  the  pur- 
pose of  securing  an  actual  indebtedness  due  them,  and  that 
the  plaintiff  and  the  creditors  for  whom  he  acted  had  no 
intention  of  hindering,  delaying,  or  defrauding  other  credi- 
tors of  B.  C.  Hamilton,  except  in  so  far  as  the  execution 
of  such  mortgage  and  the  taking  possession  of  the  prop- 
erty mortgaged  herein  would  of  necessity  hinder  and  delay 
them,  at  the  time  of  the  execution  of  said  mortgage  and 
during  the  time  he  had  possession  of  the  stock,  before  the 
levy  of  said  attachment,  your  verdict  will  be  for  the 
plaintiff. 

^'2.  You  are  instructed  that  to  constitute  this  mortgage 
fraudulent  there  must  have  been  existing  in  the  mind  of 
B.  C.  Hamilton,  when  he  executed  the  same,  an  intent  to 
defraud,  hinder,  or  delay  his  creditors,  or  at  least  Henry 
Fuhrman,  the  attaching  creditor,  which  intent  must  have 
been  participated  in  by  the  plaintiff.     And  unless   the 
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mortgage  was  executed  in  oontemplation  of  the  insolvencj 
of  B.  C.  Hamilton,  and  for  the  purpose  of  preventing  the 
property  therein  conveyed  from  being  distributed  under 
the  laws  relating  to  insolvency  or  to  defeat  the  object  of 
said  law  or  hinder  or  impede  its  effect,  or  to  evade  the 
same,  which  facts  were  known  to  the  plaintiff  or  the 
parties  for  whom  he  acted,  and  within  thirty  days  there- 
after said  Hamilton  made  a  voluntary  assignment  under 
the  provisions  of  said  law,  said  mortgage  is  not  fraudulent 
as  being  in  conflict  with  the  statute  of  this  state  r^ulat- 
ing  assignments  for  the  benefit  of  creditors. 

'*3.  You  are  instructed  that  if  the  mortgage  under 
which  the  plaintiff  had  possession  of  the  property  in  con- 
troversy was  not  fraudulent  upon  its  face,  and  possession 
was  taken  immediately  upon  the  execution  thereof  by  the 
mortgagee,  then  the  burden  of  proof  is  upon  the  defendant 
to  establish  fraud  upon  the  part  of  the  plaintiff  in  connec- 
tion with  the  dame ;  and  unless  the  defendant  has  shown  by 
a  preponderance  of  evidence  that  the  plaintiff  in  procuring 
such  mortgage  did  so  with  intent  to  defraud  the  creditors 
of  Hamilton,  your  verdict  will  be  for  the  plaintiff. 

'*  4.  You  are  instructed  that  a  debtor  has  a  legal  right 
to  secure  one  or  more  of  his  creditors  by  mortgage  or  sale 
of  any  or  all  of  his  property  to  the  exclusion  of  all  other 
creditors,  providing  he  does  not  within  thirty  days  there- 
after seek  to  take  advantage  of  the  insolvent  law  by  mak- 
ing an  assignment  for  the  benefit  of  his  creditors  as  pro- 
vided therein ;  and  that  unless  such  assignment  be  so  made, 
the  fact  that  other  creditors  are  prevented  by  such  mort- 
gage or  sale  from  collecting  their  demands,  does  not  raise 
a  presumption  of  fraud  in  the  execution  of  such  mortgage 
or  the  making  of  such  sale. 

'*  Which  the  court  refused  togive,  to  which  ruling  plain- 
tiff excepted. 

^^  The  court  then  charged  the  jury  as  follows : 

*'  You  are  instructed  that  the  instrument  named  on  the 
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back  a  '  mortgage/  dated  January  20, 1 886,  and  in  evidence 
called  in  the  trial  the  ^  first  instrument/  is  an  assignment 
for  the  benefit  of  creditors,  and  as  such  void  under  our 
statute,  and  conveys  no  title  to  the  plaintiff  in  this  action 
as  against  other  creditors.  Therefore  it  is  your  duty  to 
sign  by  your  foreman  the  verdict  herewith  handed  you,  just 
as  it  is  drawn,  and  you  are  ordered  by  the  court  to  sign 
this  verdict  by  your  foreman  and  return  the  same  to  the 
court/' 

The  following  is  the  instrument  given  in  evidence  by  the 
plaintiff  and  marked  exhibit ''  A'^ 

''Know  all  men  by  these  presents,  That  I,  B.  C.  Hamil- 
ton, of  Valentine,  Cherry  county,  Nebraska,  for  and  in 
consideration  of  the  sum  of  one  dollar  in  hand  paid,  and 
the  further  sum  of  four  thousand  three  hundred  and  ninety 
and  -^f^  dollars,  as  represented  by  the  seven  promissory 
notes  of  the  said  B.  C.  Hamilton,  executed  in  &vor  of  the 
parties  hereinafter  named,  in  amounts  as  hereinafter  speci- 
fied, have  bargained  and  sold^  and  by  these  presents  do 
grant,  bargain,  sell  and  convey  unto  Samuel  H.  Bonus, 
trustee  for  Bice,  Friedman  &  Markwell,  Henry  Fuhrman, 
Beid,  Murdoch  &  Fischer,  Steele^  Johnson  &  Co.,  J.  M. 
Phillips,  J.  J.  Brown,  and  W.  L.  Parrotte,  the  following 
goods  and  chattels,  to- wit:  All  his  stock  of  dry  goods, 
clothing,  hats,  caps,  boots,  shoes,  notions,  furnishing  goods, 
groceries,  queensware,  glassware,  tobacco  and  cigars,  wooden 
and  willow  ware,  together  with  all  furniture,  fixtures  and 
articles  now  contained  in  and  kept  for  sale  in  his  store  in 
Valentine,  Nebraska,  together  with  all  book  accounts  now 
due  me  as  evidenced  by  my  books  of  accounts;  and  I 
hereby  covenant  to  and  with  the  said  S.  H.  Bonus,  trustee, 
that  I  am  lawfully  in  possession  of  said  property  and  the 
same  is  free  from  incumbrance,  and  that  I  will  warrant  and 
defend  the  same  against  the  lawful  claims  of  all  persons 
whomsoever,  provided  always,  and  these  presents  are  upgn 
the  express  condition,  That  if  the  said  B.  C.  Hamilton 
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shall  pay  or  cause  to  be  paid  to  said  S.  H.  Bonns,  trastee, 
or  his  assigns^  his  seven  promissory  notes  of  even  date  here- 
withy  as  follows,  to-wit :  One  for  six  hundred  and  eighty- 
three  and  -f^  dollars  dae,  one  day  after  date  in  favor  of 
fiioey  Friedman  &  Markwell ;  one  for  seven  hundred  and 
ninety-five  dollars,  due  one  day  after  date  in  fiivor  of 
Steele,  Johnson  &  Co. ;  one  for  one  hundred  and  tweniy- 
five  and  -^  dollars,  due  January  29,  1885,  in  favor  of 
Beid,  Murdoch  A  Fisher;  one  for  eight  hundred  and 
ninety  and  -y^-^  dollars,  due  February  Ist,  1^85,  in  favor 
of  Henry  Fuhrman;  one  for  nine  hundred  and  thirty-two 
dollars,  due  February  15, 1885,  in  favor  of  J.  M.  Phillips; 
one  for  three  hundred  and  fourteen  and  ^^^  dollars,  due 
in  favor  of  W.  L.  Parrotte ;  one  for  six  hundred  and  fifiy-foor 
and  yj^  dollars,  due  February  10,  1885,  in  favor  of  J.  J. 
Brown,  with  interest  according  to  the  tenor  thereof,  thai 
these  presents  to  be  void.  And  I,  the  said  B.  C.  Hamil- 
ton, hereby  authorize  the  said  S.  H.  Bonus  to  take  imme* 
diate  possession  of  the  same,  and  to  sell  the  said  property 
in  the  usual  course  of  business  at  retail  and  private  vendue, 
and  apply  the  proceeds  of  the  sales  thereof  to  the  payment 
of  the  said  notes  in  pro  rata  proportion  as  the  same  may 
become  due.  The  balance  of  the  proceeds  of  the  sales 
thereof,  and  of  goods  and'  chattels  remaining  after  paying 
all  reasonable  expenses  connected  with  the  taking  and  sell- 
ing of  said  property,  if  any  there  be,  to  be  paid  or  returned 
to  the  said  B.  C.  Hamilton  or  his  assigns  immediately 
upon  the  said  notes  being  so  paid.  The  said  Samuel  H. 
Bonns  hereby  agreeing  to  take  the  property  herein  before 
mentioned  and  sell  the  same  according  to  the  terms  hereof, 
and  from  time  to  time,  as  may  be  necessary  in  order  to  an 
expeditious  sale  of  said  property,  replenish  from  the  pro- 
ceeds of  such  sales  said  stock  by  purchasing  for  cash  such 
staple  goods  as  may  keep  the  stock  saleable  until  the  said 
notes  are  fully  paid. 
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''In  testimony  whereof  I  have  hereunto  set  my  hand 
this  20th  daj  of  January,  A.D.,  1885. 

"B.  C.  Hamilton. 
"Witness,    D.  A.  Holmes,  1 

"  F.  P.  BUTTERFIELD."  j 

As  the  disposition  of  the  case  must  depend  upon  the 
oonstruction  to  be  placed  upon  the  above  instrument  in  the 
light  of  the  evidence,  the  substance  of  which  is  herein 
given,  it  is  not  deemed  necessary  to  copy  the  instrument 
executed  by  Mr.  Hamilton  on  the  28th  day  of  January, 
and  given  in  evidence  by  the  defendant. 

Upon  one  point  the  evidence  is  not  quite  as  conclusive 
or  satisfactory  as  could  be  wished.  That  is,  whether  the 
instrument  claimed  to  be  a  chattel  mortgage  covered  all  of 
Hamilton's  property.  However,  there  is  some  evidence 
to  the  point,  from  which  I  think  it  may  be  concluded  that 
it  did,  substantially. 

The  iustrument,  as  contended  by  counsel  for  plainti£P, 
contains  all  the  elements  of  a  chattel  mortgage  except  that 
while  it  contains  the  usual  defeasance  clause,  to  prevent  the 
conversion  of  the  property  into  money,  and  its  application 
to  the  payments  of  the  debts  secured  in  case  of  their  pay* 
ment  by  the  mortgagor,  yet  it  provides  for  the  taking  of 
the  possession  of  the  property  immediately  and  its  conver- 
sion and  application  by  the  trustee  therein  named,  so  as  to 
effectively  nullify  the  defeasance  clause,  as  to  its  usual 
office  when  used  in  a  mortgage,  and  gives  it  the  same  effect 
as  when  used  in  a  deed  of  general  assignment. 

It  may  be  said  that  in  all  cases  where  a  mortgagee  takes 
possession  of  property  by  virtue  of  a  chattel  mortgage,  be- 
fore or  for  the  purpose  of  foreclosure,  he  occupies  a  rela- 
tion of  trust,  but  this  relation  applies  only  to  the  overplus, 
or  what  may  remain  of  the  mortgaged  chattels  after  the 
payment  of  the  mortgagee's  debt  and  the  proper  costs. 
But  the  instrument  which  we  are  now  considering  creates 
a  trust  immediately  upon  its  acceptance  by  the  mortgagee, 
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who  is  therein  named  as  trustee.  This  I  think  is  die 
turning  point,  more  or  less  sharply  defined,  in  all  the  casea 
where  instruments,  claimed  to  be  mortgages,  have  been 
held  to  be  assignments  for  the  benefit  of  creditors. 

The  case  of  Waaaee  &  Kreba  v.  Wainwright,  87  Pa.  St, 
263,  cited  by  counsel  for  defendant,  was  like  the  case  at 
bar  in  nearly  all  essential  respects.  Wallace  &  Krebs,  at* 
tomeys  at  law,  held  a  large  number  of  claims  against  John 
Irvin  &  Bros.  Irvin  &  Bros,  executed  a  bill  of  sale  to 
Wallace  &  Krehs  of  a  large  number  of  judgments  and 
daims  as  was  set  out  in  the  instrument  in  payment  of  the 
daims,  held  by  said  firm  of  attorneys.  In  the  action 
brought  by  a  creditor  not  provided  for  in  said  transaction^ 
said  bill  of  sale  was  held  to  be  an  assignment  for  the  bene- 
fit of  creditors,  and  that  not  having  been  recorded  accord- 
ing to. law  it  was  void  as  against  a  subsequent  attaching 
creditor.  Also  in  the  syllabus  the  court  say:  ''A  trust 
exists  where  the  l^al  interest  is  in  one  person  and  the 
equitable  interest  in  another.'' 

The  above  case  follows  numerous  other  cases  of  the  same 
state,  cited  in  the  opinion,  and  the  principles  therein  sus- 
tained are  believed  to  be  well  settled. 

In  the  case  of  Harhrader  v.  Leibyj  4  Ohio  State,  602.,. 
also  cited  by  counsel  for  defendant,  Daniel  Leiby  executed 
a  mortgage  upon  all  or  nearly  all  of  his  property  to  Geoige, 
Jacob,  and  Joseph  Leiby,  containing  the  following  condi- 
tion: '' Provided,  nevertheless,  and  this  deed  is  on  this 
condition,  to-wit :  Whereas  the  said  George  Leiby,  Jacob 
Leiby,  and  Joseph  Leiby  are  endorsers  and  security  for  the 
said  Daniel  Leiby  in  divers  sums  of  money  and  debts  due 
and  to  become  due  from  said  Daniel  Leiby  to  divers  per- 
sons. Now,  if  the  said  Daniel  Leiby,  his  heirs  and  as- 
signs, shall  well  and  truly  pay,  or  caused  to  be  paid,  the 
said  debts  and  sums  of  money  as  aforesaid,  amounting  to 
about  the  sum  of  seven  thousand  dollars,  and  shall  also* 
pay  to  Dr.  Wampler,  John  Shafer,  Samuel  Lucas,  Isaac 


JULY  TERM,  1886.  577 

Bonni  y.  Carter. 

Gardner,  and  Aaron  Rassell,  all  of  Butler  county,  Ohio^ 
the  several  sums  of  money  owing  by  the  said  Daniel  Leiby 
to  them,  then  these  presents  shall  be  void  and  of  no  effect, 
otherwise  to  be  and  remain  in  full  force/'  etc..  This  in- 
strument was  held  to  be  an  assignment  for  the  benefit  of 
all  the  creditors,  as  well  those  not  named  as  those  who  were. 
This  case  is  followed  in  the  same  court  by  that  of  Diekeon 
V.  RawaoUj  6  Id.,  218. 

In  the  case  of  Page  v.  Smithy  24  "Wis.,  868,  also  cited  by 
counsel  for  defendant,  Dedolph  &  Lipke  received  of  Page 
an  advance  of  $775,  and  executed  to  him  a  bill  of  sale  (in 
that  state  ordinarily  r^arded  as  a  chattel  mortgage)  of  a 
lot  of  staves  and  heading  of  the  value  of  $2,600,  ^'  proceeds 
of  the  same  when  sold  to  be  applied  to  the  payment  of  the 
said  Thomas  Page  and  other  creditors."  This  instrument 
was  held  to  be  an  assigbment  for  the  benefit  of  all  the 
creditors  of  Dedolph  &  Lipke,  and  there  being  no  bond 
given  by  Page  as  required  by  the  assignment  law  of  that 
state,  was  held  to  be  void,  following  the  much  involved 
case  of  Norton  v.  Kearney^  10  Id.,  386. 

In  all  of  these  cases,  as  in  the  case  at  bar,  there  was  a 
trust  created  by  the  instrument  itself,  not  dependent  upon 
garnishment  or  intervention  on  the  part  of  the  beneficiaries 
therein  named. 

It  is  not  deemed  necessary,  for  the  purposes  of  this  case^ 
to  attempt  a  construction  of  our  assignment  law,  further 
than  to  call  attention  to  those  of  its  provisions  which  de- 
clare all  assignments  under  it  to  be  void  unless  made  in 
conformity  to  it,  requiring  the  sheriff  of  the  county  to  be 
the  assignee  named  in  every  case,  and  forbidding  the  giving 
of  a  preference  of  one  debt  or  class  of  debts  over  another, 
except  that  of  laborers'  wages  to  the  limited  amount  therein 
specified.  The  instrument  involved  in  the  case  at  bar  is 
inimical  to  all  these  provisions,  and  hence  cannot  be  sus- 
tained as  a  valid  assignment.  Comp.  Stat.,  Ch.  6. 

I  come  to  the  conclusion,  then,  that  while  a  debtor  may 
37 
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give  a  mortgage  of  a  part,  possibly  of  all,  of  his  property, 
to  a  creditor  to  secure  his  bona  fide  debt,  yet  if,  by  the 
terms  of  such  mortgage,  or  of  a  contemporaneous  agreement, 
he  seek  to  create  a  trust  in  favor  of  any  other  creditor  or 
person  in  relation  to  the  mortgaged  property,  such  instru- 
ment must  be  held  to  be  an  assignment  for  the  benefit  of 
all  of  such  debtor's  creditors,  and  as  such  must  be  held 
void,  if  not  '^made  in  conformity  to  the  terms"  of  the  act 
regulating  voluntary  assignments. 

It  necessarily  follows,  therefore,  that  there  was  no  error 
in  the  giving  or  refusing  to  give  instructions  by  the  dis- 
trict court,  nor  in  directing  the  verdict  as  stated  in  the 
record. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed 
The  other  judges  concur. 


Herbert  C.  Joiner,  plaintiff  in  error,  v.  William 
L.  Van  Ai^tyne  et  al.,  defendants  in  error. 

1.  Bill  of  Exceptions.    Affidayits,  used  as  eyidenoe,  npon  the 

hearing  oi  a  motioii  in  the  district  ooart,  will  not  be  oonsideied 
in  the  snpreme  oonrt  nnlees  preseryed  aa  a  part  of  the  record  b j 
a  bill  of  exceptions. 

2.  Motion  for  a  New  Trial.    To  entitle  a  party  to  a  reriew  of 

any  alleged  errors  transpiring  npon  the  trial  of  a  caose,  a  mo- 
tion for  a  new  trial  most  be  made  distinotly  setting  forth  the 
enorB  complained  of.     Oropaey  v.  Wtffgenhom,  3  Neb.,  108. 

Error  to  thedistrictcourt  for  Lancaster  countj.     Heard 
below  before  Mitchell,  J. 
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DUfoorthf  StnUh  &  DUworth  and  A.  H.  Bowen^  for  plain- 
tiff in  error. 

C  0.  WhedcUy  for  defendant  in  error,  Doolittle. 

Rebbe,  J. 

This  is  a  proceeding  in  error  to  the  district  court  of 
Lancaster  county.  The  cause  was  tried  to  the  court  and 
resulted  in  a  finding  in  favor  of  defendant  in  error.  The 
decree  was  rendered  April  14thy  1886.  On  the  29th  day 
of  December,  1885,  plaintiff  in  error  filed  a  motion  and 
affidavit  for  leave  to  file  a  motion  for  a  new  trial.  This 
motion  was  overruled.  It  is  sought  to  have  this  ruling 
reviewed  by  this  court,  but  as  the  evidence  presented  with 
the  motion  has  not  been  preserved  by  the  proper  bill  of 
exceptions,  we  cannot  review  the  decision  of  the  district 
court 

This  leaves  the  case  without  a  motion  for  a  new  trial 
having  been  made  in  the  trial  court.  The  cause  cannot 
be  reviewed  on  error  in  the  absence  of  such  motion.  Orop^ 
eey  v.  Wiggenhom,  3  Neb.  108.  Wells,  Fargo  &  Co.  v, 
Predon,  Id.  444. 

The  judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 
The  other  judges  concur. 
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*^l  First  National  Bank  op  Cedab  Rapids,  Iowa,  plain- 

TIPP  IN  ERROR,  V.  E.  V.  ErICKSON,  DEFENDANT  IN 
ERROR. 

1*  Warranty:  adiossibility  in  evidenck.  A  defenaa  wtm 
fi>nnded  upon  a  certain  printed  warranty  alleged  to  hava  been 
delivered  to  defendant  by  plaintiff's  assignor  at  the  time  of  the 
execution  of  the  notes  sned  on.  The  execution  and  deUverj  of 
this  warranty  was  denied  by  plaintiff.  Defendant  testifled  in 
substance  that  ^the  warranty  was  delirered  to,  and  received  and 
relied  upon  by  him  as  such,  ffdd^  Sufficient  j>riffia/aae  to  permit 
the  introduction  of  the  instrument  in  evidence.  The  denial  of 
the  delivery  of  the  warranty  by  plaintiff's  witnesses  presented  a 
question  of  fact  to  be  decided  by  the  jury. 

2.    :   CONDITIONS,    The  delivery  ofa  printed  warranty  of  the 

quality  of  a  harvester — ^with  the  name  of  the  warrantor  printed 
thereon  as  a  signature — ^by  an  agent  authorized  to  deliver  the 
same,  if  delivered  for  and  received  as  a  warranty  of  the  quality 
of  a  machine  sold,  being  relied  upon  by  the  purchaser  to  the 
knowledge  of  the  seller,  would  be  binding  as  such  warranty, 
even  though  upon  the  margin  thereof  there. is  a  condition 
printedthat  it  shall  be  "  void  unless  countersigned  by  *  *  * 
agent,"  and  no  agent  has  countersigned  it. 

3.  — .    KVIDBNOB  examined  and  HM,  Sufficient  to  sustain  a 

finding  of  breach  of  warranty,  and  of  a  waiver  of  the  right  to 
have  return  of  the  property  within  a  specified  time  in  esse  it  did 
not  give  satisfnction. 

4.  Svidence :  bona  fidb  pubohasbb.   Under  the  evidence,  plain- 

tiff Held  not  to  be  an  innocent  purchaser  of  the  notes  upon 
which  the  suit  was  brought. 

Error  to  the  district  oourt  for  Lancaster  ooontj.    Tried 
below  before  Pound,  J. 

Sarwoody  Ames  &  Kelly,  for  plaintiff  in  error. 
W.  B.  Bairdj  for  defendant  in  error. 
Heebe,  J. 

This  was  an  action  on  two  promissory  notes  ezerat^d  hj 
defendant  in  error  to  the  Williams  Harvester  Companji 


JULY  TERM,  1886.  581 

First  National  Bank  t.  Erlclcaon. 

and  hj  it  transferred  to  plaintiff  in  error.  The  petition  is 
in  the  usaal  form,  and  declares  the  plaintiff  in  the  action 
to  be  a  bona  fide  holder,  having  purchased  the  notes  for 
value  before  maturity,  etc. 

The  answer  admits  the  execution  of  the  notes,  and  alleges 
that  thej  were  executed  as  and  for  a  part  of  the  purchase 
price  of  a  Williams  harvester  and  binder  combined,  and 
which  said  machine  was  sold  to  defendant  upon  a  warranty 
in  writing,  signed  by  the  Williams  Harvester  Company. 
This  warranty  is  set  out  in  the  answer,  and  is  as  follows : 

**  This  machine  is  warranted  to  be  of  good  material  and 
well  made,  and  if  a  combined  machine  and  properly  opera- 
ted with  two  horses  and  a  driver,  will  cut  from  ten  to  fif> 
teen  acres  of  grass  or  grain  per  day,  and  will  do  it  as  well 
as  any  other  combined  machine.  If  single,  and  properly 
operated  with  two  horses  and  a  driver,  will  cut  as  many 
acres  of  grass  per  day,  and  any  kind  of  grass,  as  well  as 
any  single  mower  of  equal  capacity.  If  a  harvester,  and 
properly  operated  with  two  horses  and  a  driver,  and  two 
binders,  will  cut  from  ten  to  twelve  acres  of  grain  per  day, 
as  well  as  any  other  harvester  of  the  same  capacity.  If  a 
harvester  and  binder,  and  properly  operated,  it  will  draw 
as  light,  cut  and  bind  as  much  grain,  and  do  it  as  well  as 
any  other  harvester  and  binder  of  equal  capacity. 

"  The  Williams  Habvester  Co., 

"  Cedar  Rapids,  Iowa.'' 

This  warranty  is  all  printed,  including  the  signature.  It 
is  attached  to  a  blank  order  for  a  machine.  Between  the 
two,  and  below  the  place  designed  for  the  signature  of  the 
purchaser,  is  the  following : 

"  (Remove  this  VDarranty  and  give  it  to  the  purchaser:) 

*' read  this  warranty,  which  we  give  with 

each  machine  sold. 

^' not  valid  unless  countersigned  by 

.^  agent." 

There  are  no  other  blanks  for  signatures  or  otherwise, 
in  connection  with  the  warranty. 
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It  is  further  allied  in  the  answer  that  another  note  had 
been  executed  and  paid  by  defendant^  the  amount  thereof 
being  $104,  and  that  defendant  would  not  have  made  such 
payment  ^'had  not  the  said  Harvester  Company  agreed  to 
keep  said  warranty  and  agreement  in  all  respects ;  and  also 
again  did  the  said  Harvester  Company  make  an  additional 
warranty  in  writing  *  *  to  put  said  machine — harvester 
and  binder — in  good  shape  before  the  harvest  of  1883,  by 
patting  on  a  new  knotter  and  movable  binder  and  put  the 
machine  in  good  order/'  That  as^  soon  as  defendant  dis- 
covered that  said  machine  and  binder  was  not  of  good 
quality  and  did  not  comply  with  said  warranties  and  agree- 
ments, he  notified  the  agents  of  the  Harvester  Company, 
and  offered  to  return  said  harvester  and  binder,  and  in  the 
year  1888  he  lefl  it  with  said  agents,  who  yet  have  it. 

It  is  alleged  that  the  harvester  and  binder  &iled  in  all 
respects  to  perform  as  warranted,  that  it  was  not  made  of 
good  material,  and  that  the  consideration  of  the  notes  had 
fiiiled.  Another  all^ation  is  that  *^  plaintiff  purchased 
said  note  in  bad  faith,  and  not  in  the  ordinary  course  of 
business,  and  after  the  maturity  of  said  notes,  and  well 
knew  the  defenses  the  defendant  had  to  the  same.''  The 
reply  consisted  of  a  general  denial.  There  was  a  jury  trial, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  de- 
fendant.    Plaintiff  alleges  error. 

The  first  question  to  which  our  attention  should  be  given 
is  the  alleged  error  in  the  ruling  of  the  trial  court  in  the 
admission  of  the  warranty  referred  to,  as  evidence.  The 
answer  allies  that  the  machine  was  sold  to  defendant  on 
the  warranty,  and  defendant  testified  that  it  was  delivered 
to  him  about  the  time  of  the  sale,  and  before  the  execution 
of  the  notes,  and  that  at  the  time  he  gave  the  notes  he  was 
asked  by  the  person  to  whom  they  were  given,  if  he  did 
not  have  the  warranty,  and  on  producing  it  he  was  directed 
to  keep  it,  that  it  was  sufficient  So  far  as  his  testimony 
goes,  although  given  in  broken  English,  and  in  some  re- 
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spects  quite  unsatisfactory,  it  is  clear  that  he  relied  on  this 
warranty,  and  kept  it  as  such  with  the  knowledge  of  the 
agents  of  the  Harvester  Company.  So  far,  therefore,  as  the 
delivery  of  the  instrument  and  its  recognition  as  a  war* 
ranty  are  concerned,  there  was  sufficient  to  justify  the  court 
in  its  admission  as  evidence.  It  is  true  that  the  witnesses 
for  plaintiff  contradicted  the  statements  of  defendant  in  al-> 
most  every  particular  with  reference  to  the  delivery  or 
reoognition  of  the  paper  as  a  warranty,  but  that  presented 
a  question  of  fact  for  the  j  ury  to  decide.  There  was  enough> 
prima  facUy  to  warrant  the  admission  of  the  instrument. 
It  is  insisted  that  the  paper  had  no  l^al  force  as  a  war* 

ranty  because  of  the  partial  memorandum, '' not 

valid  unless  countersigned  by agent''     This  mem- 

orandum  is  very  imperfect  and  may  admit  of  some  doubt 
as  to  just  what  is  meant  by  it.  But  this  much  is  evident^ 
that  if  that  instrument  was  delivered  to  defendant,  as  and 
for  a  warranty  of  the  machine  purchased  by  him,  as  he 
testified  it  was,  and  aflerwarcfs  re-affirmed  as  such  when  he 
called  for  a  warranty,  as  he  testifies,  and  that  the  notes 
were  given  with  such  reliance  on  his  part,  and  of  which 
the  agent  had  knowledge,  the  Harvester  Company  was  as 
firmly  bound  by  the  warranty  as  if  had  been  countersigned 
by  its  agent  in  full  accordance  with  the  alleged  require- 
ments of  the  memorandum.  Or,  stated  differently,  if  the 
paper  was  delivered  with  the  machine,  or  in  connection 
with  the  contract  of  sale  so  as  to  become  a  part  thereof^ 
and  was  intended  as  and  received  for  a  warranty  according 
to  its  terms,  then  being  so  received,  with  the  knowledge 
of  the  Harvester  Company,  it  would,  as  between  the  par- 
ties to  the  contract,  to  all  intents  and  purposes  be  as  valid 
as  though  fully  filled  up  and  signed  by  the  Harvester  Com- 
pany, and  the  company  or  any  one  claiming  under  it  .with 
notice,  would  be  estopped  to  deny  its  binding  force.  There- 
fore the  question  as  to  whether  it  wasso  giv^u  and  received, 
was  one  of  fact  for  the  jury  to  determine.     It  will  not  do  to 
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say  there  was  no  evidence  upon  thia  issue  to  submit  to  the 
juiy.  In  addition  to  the  testimony  of  defendant  as  to  such 
delivery  and  recognition,  the  warranty  is  found  in  his  pos- 
session, of  the  kind  issued  by  the  Harvester  Company, 
and  furnished  its  agents  for  the  purpose  of  delivering  to  the 
purchasers  of  machines.  The  probabilities  are  in  fiivor  of 
the  truth  of  defendant's  testimony. 

It  is  insisted  that  if  there  was  sufficient  proof  of  a  war- 
ranty,  still  there  was  not  sufficient  proof  of  a  breach.  It 
is  shown  by  the  abstract  that  defendant  testified  in  sub- 
stance that  the  harvester  would  not  work;  it  would  not 
bind,  particularly  so  when  the  grain  was  damp  in  the 
morning  or  evening  from  dew.  That  it  wore  out  the 
knotters  or  binders;'  that  the  machine  was  not  constructed 
of  good  material,  and  that  it  did  not  have  sufficient  mo- 
tion. That  the  draft  was  heavy,  and  that  it  required  more 
than  three  horses;  that  it  did  not  cut  well,  and  that  it 
would  not  bind  well.  In  addition  to  this  testimony  Lewis 
Helmer  testified  that  the  machine  would  sometimes  go  for 
ten  and  sometimes  twenty  rods  and  not  bind  a  sheaf;  that 
the  grain  was  bound  very  poorly  and  was  delivered  upon 
the  ground  in  a  worse  condition  than  if  no  effi>rt  had  been 
made  to  bind  it.  Charles  Hermance  also  testified  that  he  saw 
the  machine  in  the  year  1883  in  the  field,  and  an  effi)rt 
was  being  made  to  use  it  That  it  would  not  work  at  all. 
That  it  would  neither  bind  nor  elevate  the  grain ;  it  would 
clog  up  so  that  they  would  have  to  stop  every  few  feet. 

This  testimony,  if  believed  by  the  jury,  would  be  suffi- 
cient to  warrant  them  in  finding  a  breach  of  the  warranty, 
if  one  had  been  given.  These  questions  of  fact  were  for  the 
jury  to  determine. 

It  is  said  that  defendant,  having  failed  to  rescind  the 
contract  as  soon  as  the  alleged  defects  were  discovered,  is 
now  deprived  of  the  defense  which  he  seeks  to  make. 
That  he  not  only  failed  to  rescind  but  waived  his  right  to 
do  so.     This  contention  is  based,  in  part  at  least,  upon  the 
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proof  that  on  the  day  the  machiiie  was  tried  in  Helmer's 
grain,  time  was  given  until  the  next  day  at  noon,  in  which 
defendant  oould  further  test  it,  and  in  case  of  failure  to 
perform  it  might  be  returned.  As  to  who  should  ''  haul  it 
back"  the  evidence  is  not  clear,  but  from  the  testimony  of 
defendant  on  his  cross-examination  in  answer  to  a  question 
by  plaintiff's  counsel,  it  is  made  to  appear  that  it  was  the 
Harvester  Company's  duty  to  return  the  machine.  But 
this  inquiry  is  not  material,  as  it  was  insisted  by  defend- 
ant, and  he  so  testified,  that  by  subsequent  agreements  this 
contract  was  rescinded — that  the  warranty  was  recognized 
— and  various  efforts  were  made  by  the  Harvester  Com- 
pany, even  as  late  as  the  year  1883,  to  make  the  machine 
perform.  Furthermore,  it  is  alleged  that  an  additional 
warranty  was  made  in  1883.  This  instrument  is  set  out 
in  defendant's  abstract,  and  while  it  cannot  properly  be 
called  a  warranty,  it  is  an  agreement  to  put  the  harvester 
and  binder  '^  in  good  shape  on  or  before  the  harvest  of 
1883,  *  *  *  by  putting  on  a  new  knotter  and  mov- 
able binder,  and  put  the  machine  in  good  order."  It  is 
dated  March,  14,  1883.  This  is  only  one  of  the  circum- 
stances relied  upon  by  defendant  to  show  that  the  warranty 
of  1882  was  recognized  as  in  force,  and  that  the  machine 
bad  failed  to  fill  the  measure  of  such  warranty. 

The  Harvester  Company  waived  the  right  to  have  the 
machine  returned  the  next  day  after  its  delivery,  if  not 
satisfactory,  if  such  right  ever  existed.    . 

It  is  claimed  that  plaintiff  is  a  bona  fide  purchaser  of 
the  notes  in  suit,  for  value  before  maturity,  and  that  it  is 
therefore  protected  in  its  purchase  and  entitled  to  judg- 
ment on  that  ground.  On  the  trial  it  was  admitted  of 
record  ^^  that  the  assistant  cashier  of  plaintiff,  The  First 
National  Bank  of  Cedar  Bapids,  Iowa,  was  the  treasurer 
of  the  Williams  Harvester  Company,  and  that  the  presi- 
dent of  the  one  company  was  the  president  of  the  other 
at  the  time  of  the  purchase  of  the  notes  by  plaintiff." 
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This  oondition  would  be  enoagh  to  put  plaintiff  on  inquiry 
at  leasty  and  we  think  would  charge  it  with  full  notice  of 
the  defense  of  defendant.  The  jury  may  have  found  that 
the  machine  was  constructed  of  bad  material,  and  it  evi- 
dently did  find  that  it  was  not  properly  constructed.  They 
also  found  by  their  verdict  that  the  warranty  was  made  as 
allied.  It  is  beyond  question  that  it  was  the  purpose 
and  intention  of  the  Harvester  Company  that  this  partio- 
ular  warranty  should  be  given  with  the  machine  when 
sold.  The  officers  of  the  plaintiff  in  error  had  full  knowl- 
edge of  all  of  these  facts  if  they  existed.  The  notes  were 
purchased  by  its  agents,  the  president  and  cashier,  with 
this  knowledge.  The  knowledge  of  an  agent  is  the  knowl- 
edge of  the  principal.  Wade  on  Notice,  §  672.  Plaintiff  was 
not  an  innocent  purchaser,  and  the  defense  is  available 
against  it.     Id.,  §  676,  d  seq.     Civil  Code,  §  81. 

It  is  contended  that  the  jury  ignored  certain  instructions 
given  them  on  plaintiff's  request.  These  instructions  sub- 
mitted questions  of  fact  upon  which  the  jury  found  against 
plaintiff  and  which  have  been  sufficiently  noticed  in  the 
forgoing. 

The  judgment  of  the  district  court  is  affirmed. 

JUPGMENT  AFFIBKED. 

The  other  judges  concur. 


John  T.  Lane,  plaintiff  in  error,  v.  Jacob  Stab- 
key,  DEFENDANT  IN  ERROR. 

1.  Bes  adjudioata :  law  of  the  case.  The  role  stated  in 
Hiatt  r.  BrookSy  17  Neb.,  33,  *'  that  a  preyions  ruling  by  an  ap- 
pellate court  upon  a  point  distinctly  made  is  a  final  abjudica- 
tion, from  the  consequences  of  which  the  court  cannot  depart  nor 
the  parties  relieve  themselves,''  is  applicable  only  to  le^  prin- 
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dples  ennnciated  and  ral«8  of  law  laid  down  lor  the  goTera- 
ment  of  the  inferior  ooort  npon  the  seoond  trial.  It  has  no  ref- 
erence to  decisions  on  questions  of  fact'  solely  where  the  evidence 
npon  the  second  trial  is  materially  different  from  that  on  the 
first. 

2.    Evidence  examined  and  ffdd  to  sustain  the  verdict. 

Erkob  to  the  district  court  for  Saline  county.  Tried 
below  before  Broabt,  J,  sitting  for  Mobsib^  J.  . 

Byan  Brothers  j  for  plaintiff  in  error. 

Hastings  &  MoOintie^  for  defendant  in  error. 

Reese,  J. 

This  is  a  proceeding  in  error  to  the  district  court  of  Sa* 
line  county.  The  cause  was  before  this  court  at  the  July, 
1888,  term,  and  the  decision  is  reported  in-  15  Neb.,  at 
page  285.  The  judgment  of  the  district  court  was  re- 
versed and  a  new  trial  awarded.  Another  trial  was  had, 
which  resulted  in  a  verdict  similar  to  the  first,  and  the  case 
is  again  presented  by  plaintiff  in  error  for  review. 

There  are  three  assignments  of  error.  Ist.  The  district 
court  erred  in  overruling  the  motion  filed  for  judgment  on 
the  evidence,  notwithstanding  the  verdict ;  2d.  The  court 
erred  in  overruling  the  motion  for  a  new  trial ;  and,  3d. 
The  court  erred  in  entering  judgment  on  the  verdict  ren-^. 
dered. 

The  first  of  these  assignments  is  not  now  urged,  and,  as 
the  same  questions  arise  on  the  consideration  of  the  second 
and  third,  it  will  not  be  further  noticed. 

The  seck)nd  and  third  assignments  will  be  considered  to- 
gether, as  they  present  the  same  question.  It  will  thus 
be  seen  that  no  question  of  law  arising  on  the  trial  is  in- 
volved in  the  consideration  of  the  case.  The  only  vital 
question  is,  whether  or  not  the  verdict  of  the  jury  is  sus- 
tained by  the  evidence. 
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It  18  insisted  by  plaintiff  in  error  that  the  rale  stated  in 
Htatt  V.  Brooksy  17  Neb.,  33,  that  a  previous  mling  hj  this 
court  in  a  case  *'  upon  a  point  distinctly  made  is  a  final  ad- 
judication^ from  the  consequences  of  which  the  court  can- 
not depart  nor  the  parties  relieve  themselves,''  must  be  here 
applied,  and  that,  by  that  holding,  plaintiff  in  error  is  en- 
titled to  a  new  trial.  We  do  not  so  understand  the  appli- 
cation of  that  rule.  So  far  as  the  enunciation  of  any  l^al 
principle  is  involved  which  is  common  to  both  cases,  the 
rule  must  be  applied ;  but  wherein  the  decision  was  upon 
questions  of  &ct  alone,  as  developed  by  the  testimony  upon 
the  first  trial,  they  can  apply  only  to  that  case ;  and  the 
testimony  in  this  case — or  rather  in  this  stage  of  the  case — 
being,  in  many  respects,  different  from  the  testimony  taken 
on  the  first  trial,  the  case  is  before  us  to  be  decided  upon 
its  merits,  uninfluenced  by  any  conclusion  of  fact  on  the 
former  hearing. 

As  we  have  frequently  held,  where  the  contention  is 
that  the  verdict  is  contrary  to  the  evidence,  if  the  testimony 
is  conflicting,  we  cannot  enter  into  a  minute  discussion  of 
the  testimony  offered  by  either  side,  and  carefully  weigh 
the  statements  of  witnesses  and  the  probabilities  of  the  truth 
of  their  testimony.  This  is  the  special  province  of  the  jury, 
and  with  that  part  of  their  labor  we  cannot  interfere.  If 
the  verdict  is  so  clearly  and  manifestly  wrong  as  to  chal- 
lenge the  attention  of  a  disinterested  mind  and  firmly  im- 
press upon  it  the  conviction  that  the  jury  have  lost  sight 
of  their  province  as  triers  of  fact,  and  have  heedlessly  ig- 
nored the  clear  and  palpable  weight  of  the  evidence,  then, 
and  only  then,  is  it  the  duty  of  a  reviewing  court  to  inter- 
fere. This  rule  extends  with  its  full  force  only  to  cases 
where  the  testimony  is  conflicting.  Applying  it  to  the 
case  at  bar,  we  do  not  hesitate  to  say  that  the  verdict  must 
be  upheld  and  the  judgment  of  the  district  court  sustained. 

A  general  statement  of  the  facts  need  not  be  here  made, 
as  they  are  substantially  as  stated  in  the  opinion  of  the  ma- 
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joritj  of  the  ooart  and  the  dissenting  opinion  of  Chief  Jos- 
tioe  Lake  above  referred  to,  with  the  exception,  atnong 
others,  that  on  the  last  trial  it  was  fully  shown  that  the 
notes  executed  by  Stone  to  Woodruff  had  been  transferred 
by  him — principally  to  creditors — and  paid  in  full  by  Stone, 
and  that  the  notes  executed  by  defendant  in  error  to  Stone 
had  been  paid.  Without  stopping  to  consider  the  bona 
Jides  of  Stone  and  Woodruff  in  the  transaction  between 
them,  or  even  of  Stone  in  the  transaction  between  himself 
and  defendant  in  error,  we  think  there  was  sufficient  to 
warrant  the  jury  in  finding  that  in  the  purchase  from  Stone 
defendant  in  error  acted  in  good  faith.  Even  Woodruff 
himself,  a  not  unwilling  witness  for  plaintiff  in  error,  and 
who  was  present  in  and  about  the  store  until  after  Starkey's 
purchase,  says,  ^'  I  never  had  any  conversation  with  Starkey 
before  he  bought  the  goods ;  to  my  knowledge,  he  knew 
nothing  of  the  arrangement  between  me  and  Stone.''  There 
18  no  proof  that  he  did.  It  is  true  that  his  relations  with 
Stone  had  been  such  as  might  be  consistent  with  such  knowl- 
edge, but  not  such  as  would  raise  a  conclusive  presumption 
of  its  existence.  He  was  in  possession  of  the  property  at 
the  time  of  the  levy.  That  possession  was,  prima  facUy 
proof  of  ownership.  The  possession  was  also  notice  to 
plaintiff  in  error  of  his  rights.  Plaintiff  in  error  admits 
the  possession  and  seizure  under  the  circumstances  as  al- 
lied, but  says  that  possession  was  fraudulent  While  it 
is  true  that  the  presumption  arising  from  possession  is  sub- 
ject to  all  the  surrounding  circumstances  and  conditions  at- 
tending the  possession  and  the  manner  in  which  the  pos- 
session was  acquired,  yet,  in  the  first  instance,  the  burden 
is  upon  the  party  allying  fraud  to  prove  it,  as  fraud  will 
not  be  presumed. 

All  the  circumstances  attending  the  alleged  purchase  and 
possession  were  before  the  jury,  many  of  them  are  not  in- 
consistent with  good  faith.  Among  those  that  are  claimed 
to  be  such  is  the  fact,  as  testified  to  by  defendant  in  error, 
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that  after  the  levy  by  plaintiff  in  error,  defendant  in  error 
went  to  Stone  and  desired  to  rescind  the  contract,  and  that 
Stone  declined  to  do  so,  but  directed  the  sait  to  be  broaght 
and  agreed  to  pay  the  expense  of  its  prosecution.     It  can 
be  readily  seen  that  the -suggestion  on  the  part  of  defend- 
ant in  error  might  have  been  made  from  pure  motives 
and  with  no  other  intent  than  to  avoid  litigation.    He  had 
purchased  the  property  of  Stone,  and  within  three  days 
thereafter  the  title  was  questioned  and  the  property  was 
levied  on  to  satisfy  Woodruff's  debts.     It  would  be  quite 
reasonable  for  him  to  desire  to  be  freed  from  the  trouble 
and  annoyance  which  he  had  apparently  purchased.     The 
course  pursued  by  Stone  could  have  but  little  bearing  in 
any  way.     If  he  was  acting  in  good  faith  in  the  sale  he 
might  be  held  as  a  warrantor  of  the  title  to  the  property, 
and  could  just  as  well  assert  the  right  adverse  to  the  cred- 
itors of  Woodruff  in  this  action  as  in  one  of  his  own.     A 
suit  on  behalf  of  defendant  in  error  would  perhaps  afford 
the  easiest  and  quickest  solution  of  conflicting  claims.    He 
was,  in  effect,  notified  by  Starkey  of  the  attack  upon  his 
title,  and  it  would  seem  to  be  the  part  of  wisdom,  in  any 
view  of  the  case,  for  him  to  avail  himself  of  the  first  op- 
portunity to  assert  his  right  to  dispose  of  the  property. 
These  considerations  were  for  the  jury,  and  their  finding 
thereon  will  have  to  stand.     The  testimony  of  Whiteomb 
and  YanSlyck  (witnesses  for  plaintiff  inerror),  if  uncontra- 
dicted and  believed  by  the  jury, would  go  far  to  show  the 
bad  faith  of  Stone  and  so  impeach  his  testimony  as  to  render 
itof  but  little  value;  but  we  are  informed  by  plaintiff's 
abstract  that  Stone,  while  on  the  stand,  ^*  seriatim  denied 
knowledge  of  and  in  some  instances  as  a  fact  each  matter 
testified  to  by  Lorenzo  P.  YanSlyck.    He  also  denied  each 
matter  testified  to  by  Ekl ward  Whiteomb,  as  hereinafter  fully 
stated.''   From  this  it  appears  that  there  was  a  direct  conflict^ 
and  from  the  finding,  we  conclude  the  jury  believed  Stone. 
The  price  actually  paid  for  the  goods  by  defendant  in 
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error  was  $2,500.  The  amount  of  the  invoioe,  at  cost  with 
carriage  added,  was  between  twenty-seven  and  twenty-eight 
hundred  dollars.  The  difference  between  the  amount  paid 
and  the  value  of  the  property  was  not  such  as  to  raise  a 
presumption  of  fraud.  There  is  no  complaint  that  the 
questions  of  fact  involved  in  the  case  were  not  fairly  sub- 
mitted to  the  jury.  Their  decision  thereon  under  the  evi- 
dence must  be  final. 

The  judgment  is  affirmed. 

Judgment  affirmed; 

The  other  judges  concur. 


Fanny  Arnett,  plaintiff  in  error,  v.  William 
Zinn,  defendant  in  error. 

1.  Limitation  of  Actions.    Where  there  la  no  oontinning  tnist 

and  money  received  by  an  agent  is  not  to  be  paid  at  a  date  later 
than  its  receipt,  the  statute  of  limitations  will  run  in  his  favor 
from  the  time  he  received  such  money. 

2.     .    To  be  valid  under  the  statute,  a  promise  to  pay  a  debt 

barred  by  the  statute  of  limitations,  must  be  in  writing. 

Error  to  the  district  court  for  Fillmore  county.    Tried 
below  before  Morris,  J. 

J.  W.  EUer  and  W.  T.  Sloafiy  for  plaintiff  in  error. 

J.  Jensen  and  Ryan  Brothers,  for  defendant  in  error. 

Maxwell,  Oh.  J. 

This  action  was  brought  in  the  district  court  of  Fillmore 
county  to  recover  the  sum  of  $1,075,  with  interest  thereon 
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from  Febry  1,  1882.  A  demurrer  to  the  petition  was  sus- 
tained in  the  court  below  and  the  action  dismissed. 

The  following  is  a  copy  of  the  petition : 

*^  Said  plaintiff,  Fanny  Arnett,  complains  of  said  defend- 
ant, William  Zinn,  for  that  said  defendant  was,  on  or  about 

the  ...  day  of  married  to  the  mother  of  plaintiff^ 

whose  name  before  said  marriage  was  Mariah  L.  Amett 

''  That  plaintiff  was  the  daughter  of  said  Mariah  L.  Ar- 
nett  by  her  first  husband,  and  the  only  child  of  her  mother. 

^'That  by  said  marriage  the  mother  of  said  plaintiff  be- 
came and  was  Maria  L.  Zinn. 

**  That  for  a  long  time  prior  to  and  at  the  time  of  the 
marriage  of  plaintiff's  mother  to  defendant,  William  Zinn, 
her  said  mother  was  the  owner  of  certain  real  estate  in  the 
county  of  Gentry,  state  of  Missouri,  to-wit:  The  west  half 
of  the  south-east  quarter  and  the  north-east  quarter  of  the 
south-west  quarter  of  section  No.  20,  in  township  63,  of 
range  80,  except  one  acre  out  of  the  north-east  comer  of 
the  last  described  parcel  of  said  tract  of  land,  containing 
about  one  hundred  and  nineteen  acres. 

"That  on  or  about  the  1st  of  February,  1882,  said 
Maria  L.  Zinn  sold  said  tract  of  land  and  realized  therefor 
the  sum  of  one  thousand  and  seventy-five  dollars. 

"That  in  the  negotiating  and  sale  of  said  real  estate,  said 
defendant  acted  as  the  agent  of  said  Maria  L.  Zinn  and  re- 
ceived the  money  and  other  consideration  therefor  and  never 
paid  the  same,  or  any  part  thereof,  to  said  Maria  L.  Zinn. 

''That  said  Maria  L.  Zinn  died  intestate,  in  Fillmore 
county,  Nebraska,  on  the  14th  day  of  November,  1883. 

"That  said  Maria  L.  Zinn  owed  no  debts  at  the  date  of 
her  death,  and  was  then  the  wife  of  defendant. 

"  That  no  administration  of  her  estate  was  ever  had,  nor 
the  appointment  of  an  administrator  asked  for  or  made. 

"That  she  had  no  children  by  her  marriage  with  de- 
fendant, and  she  has  no  other  heir  than  plaintiff. 

"  Plaintiff  further  says,  that  since  the  death  of  her  motlier 
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plaintiff  has  often  demanded  of  said  defendant  that  he  pay 
to  her  said  money,  and  said  defendant  has  told  plaintiff  at 
divers  times  that  said  money  realized  from  said  real  estate 
belonged  to  her,  and  that  he  would  pay  it  to  her,  yet  said 
defendant  neglects  and  refuses  so  to  do. 

"Plaintiff  says  that  by  reason  of  the  premises,  said  de- 
fendant is  indebted  to  plaintiff  in  the  sum  of  one  thousand 
and  seventy-five  dollars,  with  interest  thereon  from  the  14th 
day  of  November,  1883. 

'^Wherefore  the  plaintiff  prays  judgment  against  defend- 
ant for  the  sum  of  one  thousand  and  seventy-five  dollars, 
and  interest  thereon  from  February  1st,  1882,  and  for 
costs  of  suit," 

Section  11  of  the  code  of  civil  procedure  provides  as 
the  period  within  which  an  action  can  only  be  brought : 
'•  Within  four  years  an  action  upon  a  contract,  not  in  writing, 
expressed,  or  implied,"  etc  And  section  16  provides 
that,  *'  An  action  for  relief  not  hereinbefore  provided  for  can 
only  be  brought  within  four  years  after  the  cause  of  action 
shall  have  accrued.'' 

These  provisions  of  the  statute  seem  to  include  money 
received  by  an  agent  for  his  principal,  and  an  action  for 
the  recovery  of  such  money  must  be  brought  within  four 
years  from  the  time  it  was  received,  or  it  will  be  barred. 

The  petition  alleges  that  the  money  was  received  by  the 
defendant  on  the  first  day  of  February,  1882;  there  is  no 
allegation  of  a  continuing  trust,  or  that  the  money  was  to 
be  paid  at  a  date  later  than  the  time  it  was  received,  and  in 
the  prayer  of  the  petition  the  cause  of  action  is  treated  as 
having  accrued  at  the  date  named,  and  interest  is  prayed 
for  from  that  time. 

The  statute  is  regarded  as  one  of  repose.  It  proceeds, 
upon  the  expediency  of  refusing  to  enforce  a  stale  claim, 
whether  it  has  been  paid  or  not,  and  its  object  is,  as  was 
said  by  Judge  Story,  "  To  suppress  fraudulent  and  stale 
claims  from  springing  up  at  great  distances  of  time  and  sur. 
38 
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prifiiDg  the  parties  or  their  representatives,  when  all  the 
proper  vouchers  and  evidence  are  lost,  or  the  facts  have  be- 
come obscure  from  the  lapse  of  time  or  the  defective  mem- 
ory or  death  or  removal  of  witnesses/'  Spriixg  v.  Oray, 
6  Mason,  528.     Hurley  v.  Ow,  9  Neb.,  230. 

In  the  case  at  bar,  no  facts  are  alleged  showing  thdt  the 
running  of  the  statute  has  been  suspended.  The  oral 
promise  of  the  defendant  to  pay  the  debt  set  out  in  the 
petition  is  of  no  validity.  Such  promise,  under  the  statute, 
must  be  in  writing.     Code  Civil  Pro.,  sec.  22. 

The  judgment  of  the  district  cQurt  is  clearly  right  and 
«nust  be  afiSrmed.  ' 


TfaB 


Judgment  affibmed. 
other  judges  concur. 


I  gj,  gj^       B.  F.  Roberts,  plaintiff  in  error,  v.  E.  Hershiser, 

iL^  DEFENDANT  IN  ERROR. 

Bill  of  Exceptions.  Where  it  is  sought  to  review  the  jndgmen 
of  the  trial  oonrt  upon  the  facte,  the  evidence  most  be  preserved 
in  a  hiU  of  exceptions. 

Error  to  tlie  district  court  for  Holt  county.  Tried  be- 
low before  Tiffany,  J. 

Uttley  &  Smally  for  plaintiff  in  error. 

if.  P.  Kinkaid,  for  defendant  in  error. 

Maxwell,  Ch.  J. 

This  action  was  brought  in  the  district  court  of  Holt 
county,  to  compel  the  plaintiff  in  error,  who  was  then 
county  judge,  to  issue  an  execution  upon  a  judgment  pre- 
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viously  rendered  in  the  county  court  of  said  county.  The 
district  court  rendered  judgment  granting  the  writ  from 
which  the  plaintiff  brings  the  cause  into  this  court  by  pe- 
tition in  error.  There  is  no  bill  of  exceptions  in  this  case 
It  is  therefore  impossible  for  this  court  to  review  the  ac- 
tion of  the  trial  court.  It  is  evident  that  testimony  was 
introduced  on  the  hearing,  but  whether  or  not  the  evidence 
warranted  the  judgment  actually  rendered  we  have  no 
means  of  determining. 

The  judgment  is  therefore  affirmed. 

JUDaMEKT  AFFIBICED. 

The  other  judges  concur. 


State,  ex  rbl.  Harlow  Gopf,  v.  County  Board  of|S 
Dodge  County  et  al. 

1.  Taxes :  equalization  of  assessment.  To  jnstify  the  board 
of  equalization  in  increasing  the  assessment  of  an  individual, 
'  a  complaint  mnst  be  made.  Such  complaint,  if  oral,  most  be 
reduced  to  writing  and  spread  upon  the  records  as  the  founda- 
tion of  its  action,  and  a  mere  recital  that  oral  complaint  was 
made  to  such  board,  without  setting  out  the  complaint,  is  not 
sufficient. 


:    :    POWEBS  OF  BOABD.     Upou  a  oomplaiut  being 

filed,  the  board  of  equalization,  in  reviewing  the  assessment  of 
an  individual,  has  appellate,  special,  and  judicial  powers,  and 
until  evidence  is  received  by  it  in  support  of  the  complaint  the 
tax-payer  may  rely  upon  the  valuation  made  by  the  assessor. 

MANDAMUS.     Where  a  board  had  made  up  its 


record  to  show  inferentially  that  evidence  had  been  heard  in 
support  of  their  action  in  increasing  the  valuation  of  an  indi- 
vidual assessment,  where  in  fact  no  such  evidence  had  been  re- 
ceived, Heldf  That  the  board  will  be  required  to  correct  its 
i<eoord  so  as  to  con£>rm  to  the  fact. 
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Original  application  for  mandamus. 
TF.  jHI  Munger,  for  relator. 
J.  E.  Frickf  for  respondents. 
Maxwell,  Ch.  J. 

This  is  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendant  to  correct  the  records  of 
the  board  of  county  commissioners  of  Dodge  county,  sit- 
ting as  a  board  of  equalization,  so  as  to  conform  to  the 
facts. 

The  cause  is  submitted  to  the  court  upon  the  following 
agreed  statement  of  facts : 

"  Ist  The  relator,  on  the  1st  day  of  April,  1886,  was 
the  owner  of  the  following  real  estate,  to-wit :  Part  of  the 
south-east  quarter  of  section  10,  township  17,  range  8,  in 
Dodge  county,  Nebraska,  containing  eight  acres;  which 
real  estate  was  duly  assessed  in  the  name  of  the  relator  and 
placed  on  the  assessment  roll  in  his  name  for  the  year 
1886. 

^^  2d.  Said  county  commissioners,  defendants,  w^  duly 
organized  as  a  board  of  equalization,  and  were  on  the  — 
day  of  June,  1886,  in  session  as  such  board  as  provided 
by  law. 

'^  8d.  That  at  such  time  oral  complaint  was  made  to 
such  board  that  the  property  of  various  persons,  and  among 
others  the  real  estate  of  the  relator,  was  assessed  too  low; 
whereupon  the  board  caused  a  notice  to  be  issued  notifying 
each  of  said  persons  of  said  complaint ;  that  said  notice 
was  duly  served  on  the  relator,  requiring  him  to  appear 
before  said  board  on  the  day  named  in  said  notice  at  the 
office  of  the  county  clerk  of  said  Dodge  county,  and  show 
cause,  if  any  he  have,  why  his  assessment  on  the  real 
estate  in  question  should  not  be  raised  as  prayed  for. 
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"4th.  That  on  the  —  day  of  June,  1886,  while  said 
board  was  still  in  session  as  a  board  of  equalization,  and 
after  the  day  fixed  in  the  notice  served  on  the  relator^  the 
board  made  the  following  order,  to-wit  : 

"  •  The  board  having  inquired  into  and  examined  the  . 
various  cases  complained  of,  and  heard  the  parties  in  their 
own  behalf,  and  upon  proper  consideration  of  the  same, 
made  the  following  order,  to-wit:  That  part  of  the  south- 
east quarter  of  section  10,  township  17,  range  8,  Harlow 
Groff  owner,  assessed  at  $50,  be  raised  to  $240/ 

"6th.  That  all  the  real  estate  in  the  vicinity  of  relator's 
was  raised  in  the  same  proportion  as  relator's,  and  all  orders 
with  reference  to  the  same  were  made  the  same  in  manner 
and  form  as  that  relative  to  relator's  real  estate. 

"  6th.  That  in  raising  the  assessment  of  relator's  real 
estate  as  aforesaid,  said  board  did  not  swear  any  witnesses 
nor  hear  any  sworn  testimony  of  any  kind  or  nature ;  nor 
documentary  or  record  evidence,  except  as  hereinafter  stated. 

"  7th.  That  two  of  the  members  of  said  board,  prior  to 
said  time,  were  appointed  by  the  county  judge  of  said 
Dodge  county,  and  were  acting  as  members  of  a  commis- 
sion to  appraise  the  value  of  real  estate  in  condemnation 
proceeding  for  railroad  purposes,  as  provided  by  law ;  and 
that  real  estate  in  the  immediate  vicinity  of  relator's  real 
estate  in  question  had  been  viewed  by  the  members  afore- 
said for  the  purpose  of  appraisement,  and  had  been  ap- 
praised by  them,  and  they  were  well  acquainted  with  the 
real  estate  in  question  and  knew  the  value  thereof  at  the 
time  they  raised  said  assessment  as  aforesaid. 

"8tb.  That  there  was  also  on  file  in  the  office  of  the 
county  clerk  of  said  Dodge  county,  a  deed  from  relator  to 
the  F.  E.  and  M.  V.  R.  R.  Co.,  conveying  a  portion  of  tlie 
real  estate  in  question  to  said  R.  R.  Co.  for  right  of  way 
purposes,  which  deed  had  been  placed  on  file  and  the  c  jn- 
veyance  made  immediately  preceding  the  raising  of  said 
assessment,  and  from  which  deed  the  apparent  value  of  re- 
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lator's  real  estate  was  made  to  appear,  it  being  personally 
believed  by  the  board  at  that  time  that  there  was  no  appre- 
ciable damage  to  relator's  real  estate  by  the  taking  of  said 
right  of  way,  except  the  market  value  of  the  land  actually 
taken  for  such  right  of  way. 

*^  9th.  That  the  relator  oflered  no  evidence  at  the  time 
and  place  fixed  in  said  notice,  nor  did  he  request  the  board 
to  swear  or  examine  any  witnesses;  nor  did  he  request  or 
demand  at  that  time  any  record  to  be  made  or  kept'by  said 
board,  and  the  board  did  not  keep  any  record  of  any  evi- 
dence or  hear  any  witnesses  or  have  any  evidence  except 
as  hereinbefore  stated  in  paragraphs  7  and  8. 

'^  10th.  That  relator  has  made  a  demand  upon  the  de- 
fendants to  amend  their  said  record  so  as  to  show  the  fact 
as  to  whether  they  heard  any  evidence  in  the  matter  of 
raising  said  assessment,  which  they  have  refused  to  do." 

The  said  parties  from  the  forgoing  facts  submit  for  the 
judgment  of  the  court  the  following ;  1st  Had  the  said 
board  of  county  commissioners  authority  to  raise  said  as- 
sessment without  legal  evidence  before  them  as  to  the  value 
of  said  property? 

2d.  Was  the  action  of  said  board  of  county  commis- 
sioners, in  raising  the  assessment  of  relator's  said  property, 
in  manner  as  above  stated-,  valid? 

The  statute  provides  for  the  election  of  an  assessor  in 
each  precinct  or  township,  and  requires  him  to  give  bond 
in  the  sum  of  $500,  conditioned  for  the  faithful  discharge 
of  all  duties  required  by  law,  which  bond  is  for  the  use  of 
any  persons  injured  by  a  breach  of  its  conditions.  Sea 
12,  Chap.  10,  Corap.  Stat.  Among  the  duties  required  of 
such  assessor  are  the  following:  *' Assessors  shall,  between 
the  first  day  of  April  and  the  first  day  of  Juue  of  each 
year,  actually  view  and  determine^  as  nearly  as  practicable^ 
the  value  of  each  tract  or  lot  of  land  listed  for  taxation  aa 
provided  by  this  act,  and  set  down  in  proper  columns,  in 
the  book  furnished  him^  the  value  of  each  tract  or  lot  im- 
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proved,  the  valae  of  each  tract  or  lot  not  improved,  and  the 
total  value.     *     *     * ''     Comp.  Stat.,  Chap.  77,  Sec.  52. 

Sec.  54  requires  the  assessor  to  assess  the  value  of  all 
the  personal  property,  in  his  territory,  and  to  obtain  a  sworn 
statement  of  such  property  from  each  person  listing  the 
same.- 

Sec.  56  authorizes  the  assessor  to  compel  the  attendance 
of  witnesses,  and  to  examine  on  oath  any  person  whom  he 
may  suppose  to  have  knowledge  of  the  amount  or  value  of 
the  personal  property  of  any  'person  refusing  to  list  hia 
property. 

By  sec.  60  the  assessor  is  required,  when  requested,  to 
deliver  to  any  person  assessed  a  copy  of  the  statement  of 
his  property,  showing  the  valuations  of  the  assessor  of  the 
property  so  listed. 

It  will  thus  be  seen  that  the  assessor  is  to  fix' the  actual 
assessable  value  of  the  taxable  property  named  in  his  terri- 
tory. In  fixing  such  values,  he  acts  judicially.  Cooley  on 
Taxation,  p.  650,  et  seq.y  and  cases  cited.  His  assessment^ 
therefore,  becomes  final — as  much  so  as  a  judgment  of  a 
court  upon  a  subject  where  it  has  jurisdiction,  unless  re- 
viewed in  the  mode  provided  by  law.  The  assessor  is  re- 
quired to  ascertain  the  value  of  each  tract  of  land  assessed 
by  him,  not  by  hearsay,  -not  by  calling  witnesses,  but  by 
actually  viewing  the  land  itself.  The  evident  object  of  the 
statute  is  to  enable  the  assessor  to  fix  the  true  value  of  the 
land,  and  in  the  absence  of  any  proof  upon  the  subject  the 
presumption  is  that  he  has  done  his  duty. 

Section  70  provides  that  the  county  commissioners  shall 
act  as  a  board  of  equalization,  and,  commencing  on  the  first 
Tuesday  in  June,  annually,  after  the  return  of  the  assess- 
ment books,  hold  a  session  of  not  less  than  three  nor  more 
than  twenty  days  for  that  purpose.  And  that  "on  the  ap- 
plication of  any  person  considering  himself  aggrieved,  or 
who  shall  complain  that  the  property  of  another  is  assessed 
too  low,  they  shall  review  the  assessment  and  correct  the 
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same  as  shall  appear  to  be  just.  No  complaint  that  another 
is  assessed  too  low  shall  be  acted  upon  until  the  person  so 
assessed,  or  his  agent,  shall  be  notified  of  such  complaint, 
if  a  resident  of  the  county;  Providedf  That  in  counties  un- 
ider  township  organization,  that  such  application  shall  have 
been  made  to  the  town  board  of  equalization,  and  been  re- 
jected by  them.'* 

It  will  be  seen  that  relief  may  be  granted  in  two  classes 
of  cases:  First,  where  the  complainant  supposes  himself  to 
be  aggrieved  by  his  own  assessment;  or,  second,  by  the 
low  assessment  of  another.  While  the  word  aggrieved 
does  not  occur  in  the  second  provision  above  quoted,  it  is 
clearly  implied. 

Where  one  has  no  property  subject  to  taxation,  his  bur- 
dens cannot  be  increased  by  too  low  a  valuation  of  the 
property  of  others.  In  other  words,  the  complainant  must 
be  aggrieved  by  the  low  assessment  This  principle  runs 
through  the  entire  body  of  the  law,  and  no  court  would 
sustain  a  mere  volunteer,  having^  no  interest  in  the  subject 
in  controversy,  in  prosecuting  an  action. 

In  the  case  at  bar  it  is  agreed  that  ''oral  complaint  was 
made''  to  the  defendants  that  the  property  of  the  relator 
was  assessed  too  low;  by  whom  made  we  are  not  informed; 
it  may  have  been  by  a  resident  of  some  other  state  casually 
passing  through  said  county  and  having  no  interest  in  the 
matter  in  controversy,  or  by  a  child  of  tender  years;  the 
name  even  is  not  given. 

Webster  defines  the  word  complaint  to  mean,  in  law, 
^^  A  form  of  legal  process  which  consists  of  a  formal  alleg- 
ation or  charge  against  a  party,  made  or  presented  to  the  ap- 
propriate court  or  ofiicer,  as  for  a  wrong  done  or  a  crime 
committed;  in  the  latter  case  generally  under  oath."  Now 
supposing  the  allied  oral  complaint  to  have  been  made 
by  a  proper  party,  the  substance  of  it  must  be  reducied  to 
writing  as  a  basis  for  the  action  of  defendants.  In  the 
record  presented  to  us  there  is  no  complaint,  either  formal 
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or  informal,  and  the  record  of  the  defendants  fails  to  show 
the  existence  of  such  an  instrument.  We  have  their  naked 
assertion  that  such  oral  complaint  was  made.  This,  how- 
ever, falls  far  short  of  showing  the  existence  of  a  complaint. 
Even  if  the  complaint  were  in  writing  the  complainant 
might  become  convinced  that  he  was  mistaken  before  it 
was  acted  upon,  and  withdraw  such  complaint,  in  which 
€aae  there  would  be  left  no  basis  for  a  board  of  equalization 
to  act  on. 

The  question  here  presented  was  before  the  supreme  court 
of  California,  People  v.  ReynoldSj  wherein  the  court  say 
(28  Cal.,p.  Ill),  "  the  twenty-third  section  of  the  revenue 
act  (Stat  1861,  p.  427)  confers  on  the  board  of  equaliza- 
tion the  power  to  determine  all  complaints  made  in  regard 
to  the  alleged  value  of  any  property,  and  the  power  to 
change  and  correct  any  valuation,  either  by  adding  thereto 
or  deducting  therefrom,  if  they  deem  the  sum  fixed  in  the 
assessment  roll  too  small  or  too  great.  *  *  *  In  mat- 
ters relating  to  the  assessment  of  property  the  board  of 
equalization  may  hear  and  determine  complaint^  respecting 
the  same^  and  may  correct  errors  in  the  assessment  roll  sub- 
mitted to  them  by  diminishing  or  increasing  the  valuation 
fixed  by  the  assessor  upon  the  property  therein  described, 
but  they  cannot  increase  the  assessed  value  without  com- 
plaint, nor  then  until  the  party  interested  has  had  reason- 
able notice  of  the  day  when  they  will  act  in  the  case. 

"  When  the  party  interested  appears  in  answer  to  the 
notice  or  summons,  he  is  entitled  to  be  informed  of  the  mat- 
ters which  he  may  be  required  to  meet,  and  until  a  case  be 
established  authorizing  an  addition  to  be  made  to  the  as- 
sessed valuation  of  the  property,  he  will  have  nothing  to 
rebut,  but  may  rest  recurely  upon  the  assessed  valuation. 
The  board  have  no  more  right  to  add  to  the  assessed  valu- 
ation of  property  without  evidence  authorizing  them  to  do 
so  than  a  court  or  jury  have  to  find  facts  and  determine 
the  rights  of  litigants  without  evidence.      If  boards  of 
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equalization  may  arbitrarily^  and  of  their  own  mere  ca- 
price, increase  the  assessed  valuation  of  property,  then  they 
possess  a  power  without  prescribed  limits,  which  may  be 
used  for  the  purposes  of  the  grossest  oppression  and  in- 
justice." 

This  doctrine  was  affirmed  by  the  court  in  People  v. 
Flint,  39  Cal.,  670,  and  People  v.  Goldiree,  44  Cal.,  823^ 
where  it  is  said,  ^^  in  order  to  give  the  board  of  equaliza- 
tion jurisdiction  to  increase  the  valuation  of  property  be- 
yond the  amount  at  which  it  has  been  assessed,  the  filing 
of  a  complaint  is  necessary."  And  also,  ^^  where  the  board 
of  equalization  makes  an  order  increasing  an  assessment^ 
without  a  complaint  having  been  filed,  and  the  party  as- 
sessed appears  and  moves  to  set  aside  the  order,  such  ap- 
pearance does  not  confer  jurisdiction  by  relation,  and  a 
refusal  to  set  aside  the  order  does  not  make  it  valid." 

No  cases  have  been  cited  to  the  contrary,  and  the  writer, 
after  a  diligent  examination,  has  been  unable  to  find  any. 
The  proceedings  of  a  board  of  equalization  necessarily  must 
be  made  a  patter  of  record.  Such  proceedings  form  the- 
basis  for  the  levy  and  collection  of  taxes  and  for 'divesting- 
the  title  of  the  land  owner  in  case  of  a  sale  of  the  real 
estate  for  the  payment  of  such  taxes.  That  a  tribunal 
possessing  the  power  to  increase  such  taxes  must  have  juris- 
diction will  be  conceded  without  the  citation  of  author- 
ities. 

Chapter  23  of  Comp.  Stat.,  relating  to  Decedents,  au- 
thorizes a  judge  of  the  district  court  in  certain  cases  to 
license  a  sale  of  the  real  estate  of  minors. 

Section  47  provides  that,  **  in  order  to  obtain  a  license 
for  such  sale,  the  guardian  shall  present  to  the  district  court 
of  the  county  in  which  he  was  appointed  guardian,  a  peti- 
tion therefor,  setting  forth  "  certain  facts.*  There  is  no  ex- 
press provision  that  this  petition  shall  be  in  writing,  and 
even  the  requirement  that  it  shall  be  verified  might  b^ful- 
'   filled  if  defendant's  position  is  correct,  by  permitting  the 
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petitioner  to  swear  to  his  oral  statement  of  facts.  Yet  the 
petition  forms  the  basis  on  which  the  jurisdiction  t»f  the 
court  depends,  and  necessarily  must  be  in  writing  and  made 
part  of  the  records  of  the  case.  Many  other  cases  of  simi- 
lar import  might  be  cited,  but  it  is  unnecessary. 
.  The  board  of  equalization  is  simply  what  its  name  im- 
ports, a  board  for  the  equalization  of  values  in  certain  cases» 
It  possesses. no  powers  save  those  conferred  by  statute,  and 
its  jurisdiction  must  appear  on  the  fiioe  of  the  record  of  ita^ 
proceedings.  As  such  jurisdiction  fails  to  appear  in  this- 
case,  its  action  was  unauthorized. 

2d.  The  statute  confers  upon  the  board  of  equalization 
general  powers  to  '*  ascertain  whether  the  valuation  fn  one 
township,  precinct,  or  district  bear  just  relation  to  all  the 
townships,  precincts,  or  districts  in  the  connty,  and  may  in* 
crease  or  diminish  the  aggregate  valuation  in  any  township,, 
precinct,  or  district  by  adding  or  deducting  such  sum  upon 
the  hundred  as  may  be  necessary  to  produce  a  just  relation 
between  all  the  valuations  of  property  in  the  county,  but 
shall  in  no  instance  reduce  the  aggregate  valuation  of  all 
the  townships,  precincts,  or  district  below  the  aggregate 
valuation  thereof  as  made  by  the  assessors,  neither  shall  it 
increase  the  aggregate  valuation  of  all  the  townships,  pre- 
cincts, or  districts,  except  in  such  an  amount  as  may  be  ac- 
tually necessary  and  incidental  to  a  proper  and  just  equal- 
ization." 

It  is  simply  to  eqiudizCj  and  any  increase,  except  such  as 
may  be  actually  necessary  and  incidental,  would  be  erron- 
eous. Siiydam  v.  Merrick  County,  19  Neb.,  155.  Thu.% 
in  the  case  cited,  the  board  added  to  the  assessed  valuation 
of  Merrick  county  the  sum  of  $114,882.43,  and  this  ac- 
tion was  held  to  be  in  excess  of  the  powers  of  the  board, 
and  void.  In  reviewing  the  assessment  of  individuals  the 
powers  of  the  board  are  not  original  but  appellate  and 
special,  and  depend  upon  condition  that  complaint  first  be 
made;  the  board  then  acts  upon  the  complaint,  and  hears 
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evidence  to  determine  whether  it  be  well  founded.  For  the 
purpose  named  it  is  a  judicial  tribunal,  and  as  far  as  pos- 
sible must  be  governed  bj  the  rules  relating  to  evidence. 

In  no  tribunal,  so  far  as  the  writer  is  aware,  can  a  case 
be  decided  upon  the  private  information  of  the  court,  judge, 
juror,  referee,  or  other  officer. 

In  every  case  such  testimony  must  be  given  under  oath, 
in  open  court,  subject  to  cross-examination  and  the  other 
incidents  to  which  the  testimony  of  witnesses  may  be  sub- 
jected. If  this  were  not  so,  neither  the  person,  liberty,  or 
property  of  any  citizen  would  be  secure,  as  it  would  be  im- 
possible to  review  such  action. 

Section  13  of  the  Bill  of  Bights  provides,  that  '^  all  courts 
shall  be  open,  and  every  person,  for  any  injury  done  him  in 
his  lands,  goods,  person,  or  reputation,  shall  have  a  remedy 
by  due  course  of  law,  and  justice  administered  without 
denial  or  delay.'^ 

Section  24,  Id.,  declares  that  ''  the  right  to  be  heard  in 
all  civil  cases  in  the  court  of  last  resort,  by  appeal,  error, 
or  otherwise,  shall  not  be  denied." 

In  People  v.  Reynolds^  28  Oal.,  p.  Ill,  it  was  held  that 
the  tax  payer  might  ^^  rest  securely  upon  the  assessed  valu- 
ation until  a  case  be  established  authorizing  an  addition  to 
be  made"  thereto.  This  rule  is  clearly  applicable  in  this 
state.  There  is  no  claim  that  the  defendants  knew  the  value 
of  real  estate  generally  in  the  precinct  where  the  land  in 
question  is  situated.  The  inference  to  be  gathered  from  the 
agreed  statement  of  facts  is  that  they  did  not  possess  such 
general  knowledge.  So  far  as  appears,  all  their  informa- 
tion in  the  premises  seems  to  have  been  derived  from  two 
sources;  first,  from  two  of  the  defendants  having  been 
members  of  a  commission  to  condemn  real  estate  for  right 
of  way  for  a  railroad,  and  second,  &om  a  certain  deed  of 
the  relator  for  right  of  way. 

There  is  no  claim  that  they  knew  the  relative  value  of 
real  estate  in  the  precinct,  or  the  valne  of  this  property  as 
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compared  with  the  value  of  other  property  in  the  precinct, 
jet  without  such  information  they  nearly  quintuple  the  as- 
sessed valuation  of  the  relator's  real  estate,  and  have  made 
up  their  record  to  show  inferentially  that  they  received  evi- 
dence to  justify  such  increase,  when,  as  agreed  in  the  state- 
ment of  facts  submitted,  they  received  none,  thereby  pre- 
cluding the  relator  from  having  the  action  of  the  board 
reviewed  on  error.  This  they  had  no  authority  to  do,  and 
upon  demand  being  made  they  should  have  corrected  their 
record  to  conform  to  the  facts. 

A  peremptory  writ  will  therefore  issue  as  prayed. 

Writ  AiiiiOWJ^D. 
Thb  other  judges  concur. 


'KusfQUAJS  k  Ballard,  plaintiffs  in  error,  y.  E.  B. 
Appleget,  defendant  in  error. 

1.    Evidence  examined  and  Edd  to  snstalntbe  rerdict  of  the  Jnry. 

8.    Instraotions  referred  to,  examined  and  Hdd  to  hare  been  prop- 
erl  J  reAised. 

8.  Judicial  Sale:  shkxipf's  dxbd:  dklivkby.  The  strictly 
formal  deliyery  of  a  sheriff's  deed  Is  not  essential  to  its  yalidity, 
as  in  a  transaction  between  individaals  as  private  parties  to  the 
oonyeyanoe  of  real  estate;  yet  where  a  deed  was  written  and 
signed  by  a  sheriff  and  six  years  thereafter  the  purchaser  at  the 
sheriff's  sale  made  an  affidayit  that  no  deed  had  ever  been  exe- 
cuted and  delivered  by  the  sheriff  to  him,  and  upon  sach  affida- 
vit procures  an  order  of  court  requiring  the  execution  of  a  deed 
by  a  successor  of  the  sheriff  who  made  the  sale,  and  the  judg- 
ment debtor  testifies  that  afler  the  sale  he  paid  the  amount  of 
the  decree  to  the  plaintiff  in  the  case — >7ho  was  the  purchaser 
at  the  sheriff's  sale— and  that  the  money  was  received  by  the 
plaintiff  and  purchaser  as  a  full  payment  and  satisfaction  of 
the  decree,  it  was  HM^  That  the  finding  of  the  alleged  deed 
among  plaintiff's  papers  by  their  custodian  eleven  years  after 
-  the  alleged  execution  thereof,  would  not  ndse  a  conclusive  pre- 
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snmption  that  the  deed  had  been  delivered  by  the  sherifT  to  the 
pnrchaser,  where  the  action  was  between  such  parchaser  and 
the  snbseqaent  grantors  of  the  judgment  debtors  for  the  pos- 
session of  the  real  estate-. 

Erbob  to  the  district  court  for  Lancaster  ooanly.  Tried 
below  before  Mitchell,  J. 

Ricketta  &  WHaon^  for  plaintiffs  in  error. 

W,  H.  Snelling  and  Harwoody  Ames  &  KeUy^  for  de- 
fendant in  error. 

Reese,  J. 

This  is  an  action  in  ejectment,  and  is  before  this  oouit 
the  second  time ;  the  former  decision  being  reported  at  page 
338, 17  Neb.  Hep.  On  the  former  trial  in  the  district  court 
and  the  proceedings  in  error  in  this  court,  the  present  plain- 
tifis  in  error  relied  upon  a  deed  executed  by  the  sheriff  io 
a  foreclosure  proceeding,  some  eight  years  afler  the  sale  by 
his  predecessor,  and  which  deed  was  made  in  pursuance  of 
■an  order  of  the  district  court,  without  notice  to  the  judg- 
ment defendant.  On  the  latter  trial  and  the  present  hear- 
ing they  rely  upon  a  deed  executed  by  the  sheriff  who 
made  the  sale,  and  which  we  presume  was  made  soon  after 
the  sale,  but  the  abstract  fails  to  give  any  informaticm  as 
to  its  date.  The  documentary  evidence  introduced  on  the 
trial  is  not  set  out  in  the  abstract,  either  in  form  or  sub- 
49tance,  and  our  information  as  to  the  contents  of  the  paper 
referred  to  is  quite  meager. 

After  the  cause  was  reversed  by  this  court,  and  before 
the  last  trial  was  had,  defendant  amended  his  answer,  de- 
nying the  delivery  of  the  first  deed  by  the  sheriff,  and 
pleading  the  statute  of  limitations. 

It  seems  to  be  conceded  that  a  decree  of  foreclosure  was 
rendered  in  favor  of  Cox,  Ballard  &  Kingman  against 
McKesson,  and  that  the  property  in  question  was  sold  by 


JULY  TERM,  1886.  607 

Kingman  &  Ballard  y.  Appleget. 

the  sheriff  under  an  order  of  sale,  and  that  the  sale  was 
<x>nfirined  and  a  deed  ordered.  It  is  also  pretty  clear  that 
<a  deed  was  found  among  the  papers  of  Ballard  by  the  per- 
son in  whose  care  they  were  left  by  him,  after  he  had  left 
the  state.  Mr.  McClay  testified  that  he  was  sheriff  in  1874, 
that  the  deed  appeared  to  have  been  executed  by  him,  but 
that  he  had  no  distinct  recollection  about  it.  Mr.  Owen, 
the  custodian  of  Ballard's  papers,  testified  that  he  found 
the  deed  among  Ballard's  old  deeds  in  May,  1885,  and  that 
he  thought  it  had  been  in  his  possession  since  March,  1877, 
--^was  satisfied  of  the  fact.  He  also  says  that  Ballard  left 
his  papers  and  accounts — including  the  decree  against  Mo- 
Kesson — with  him,  and  that  he  demanded  payment  of  the 
•decree  in  1877,  and  that  McKesson  promised  to  pay. 
Whether  this  demand  and  promise  had  reference  to  the 
whole  decree,  or  to  a  deficiency  after  the  sale  of  the  prop- 
erty in  dispute,  we  do  not  know. 

McKesson  testified  that  he  had  paid  the  decree  in  full,  and 
•that  the  date  of  payments  extended  from  1873  to  April, 
1875.  That  he  paid  the  money  direct  to  Ballard  &  King- 
man, and  depended  upon  them  to  apply  it  on  the  decree ; 
that  the  decree  proper  was  paid  in  the  latter  part  of  1874, 
and  the  costs  were  collected  by  garnishee  process  in  1875, 
and  that  he  left  Nebraska  in  June,  1876. 

The  sheriff's  deed  was  not  placed  upon  record  until  1885, 
if  then,  and  in  the  meantime  the  property  was  conveyed  by 
mesne  conveyances  from  McKesson  to  defendant  in  error. 

The  principal  questions  of  fact  submitted  to  the  jury 
appear  to  have  been  :  was  the  decree  of  Cox,  Kingman  & 
Ballard  against  McKesson  paid  by  him  as  he  testified,  and 
was  the  sheriff's  deed  ever  delivered  to  Ballard  by  the 
sheriff?  On  both  these  propositions  the  jury  evidently 
found  in  favor  of  defendant  in  error;  and  under  the  testi- 
mony as  presented  by  the  abstract,  we  cannot  interfere  with 
these  findings. 

It  is  insisted  by  plaintiff  in  error  that  a  formal  delivery 
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of  a  sheriff's  deed  is  not  necessary  to  pass  title,  as  it  is 
wher^  the  transaction  is  between  individuals.  This  is  no 
doubt  true,  but  yet  there  must  be  the  assent  of  the  sheriff 
to  the  possession  of  the  deed  by  the  purchaser.  Suppose  a 
deed  is  written  and  signed  by  the  sheriff  and  laid  aside 
with  a  view  of  surrendering  it  upon  a  compliance  with 
some  unperformed  condition  precedent^  it  could  not  be  held 
that  the  purchaser  was  entitled  to  the  deed  until  the  per- 
formance of  the  condition  on  his  part,  such  as  the  pay- 
ment  of  costs  or  principal.  The  purchaser  must  comply 
with  the  requirements  of  the  law  and  orders  of  the  court, 
if  any,  before  he  is  entitled  to  the  deed.  If  he  procures 
it  wrongfully,  without  such  compliance,  and  without  the 
assent  of  the  sheriff,  it  certainly  would  not  convey  title. 
Or,  suppose  after  the  preparation  of  the  deed  the  sheriff 
should  ascertain,  to  his  own  satisfaction,  that  the  decree 
had  been  canceled  by  the  payment  and  receipt  of  the  full 
amount  of  principal,  interest,  and  costs  due  thereon,  it 
would  be  at  least  the  proper  thing  for  him  to  withhold 
the  deed  until  the  matter  could  be  presented  to  the  court 
and  its  order  obtained.  Yet  no  one  could  contend  that  the 
fact  of  the  purchaser  procuring  the  deed  wrongfully  and 
without  the  knowledge  or  consent  of  the  sheriff  would  vest 
the  title  in  him.  Therefore  the  mere  fact  of  the  possession 
of  the  deed  cannot  be  eondusive  of  its  delivery  and  of 
title.  The  question  of  the  delivery  of  the  deed  was  one 
for  the  jury.  Their  finding,  as  we  have  said,  must  stand. 
There  are  many  circumstances  which  tend  to  strengthen 
the  claims  of  defendant  in  error,  and  which  were  proper  for 
the  jury  to  consider.  Among  these  was  the  affidavit  of 
Kingman,  one  of  the  plaintifis  in  error,  made  in  1882,  in 
the  effort  to  procure  the  second  deed,  that  no  deed  had  been 
"  made,  executed,  or  delivered'^  by  the  sheriff  up  to  that 
date.  He  may  have  been  mistaken,  but  the  whole  case 
shows  clearly  that  if  either  Ballard  or  Kingman  had  re- 
ceived the  deed  they  either  did  not  know  it  or  had  forgot, 
ten  the  fact 
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If  the  decree  was  satisfied^  it  is  not  verj  material  as  to 
the  deedy  for  there  are  no  rights  of  innocent  purchasers 
under  the  sheriff's  deed  intervening.  The  suit  is  instituted 
bj  those  who  claim  as  the  grantees  therein.  If  they  had 
such  deed  they  withheld  it  from  record  from  the  date  of 
its  execution  until  1885,  eleven  years,  during  which  time 
the  judgment  or  decree  would  probably  become  dormant, 
and  in  which  time  the  rights  of  defendant  have  become 
vested  by  purchase.  Therefore  the  finding  that  the  de- 
cree was  satisfied  must  end  plaintiff's  case. 

It  is  insisted  that  the  district  court  erred  in  refusing  to 
give  certain  instructions  asked  by  plaintiff. 

The  first  instruction  was  as  follows :  "  The  jury  are 
instructed  that  if  you  believe  from  the  evidence  that  King- 
man &  Ballard  actually  had  a  sheriff'^  deed  to  the  prop- 
erty in  controversy,  then  it  is  wholly  immaterial  so  far  as 
their  case  is  concerned,  what  afiSdavit  they  made  and  filed 
in  the  matter  of  obtaining  a  second  deed,  and  you  will,  in 
that  event,  wholly  disr^ard  such  affidavit." 

This  instruction  was  properly  refused,  for  two  reasons. 
1st,  Because  it  wholly  disregards  the  manner  in  which  the 
deed  was  obtained ;  and  2d,  The  court  had  instructed  the 
jury  on  its  own  motion  that  if  they  found  that  the  deed 
was  delivered  to  plaintiff  before  the  decree  was  satisfied, 
if  it  had  been  satisfied,  they  should  find  for  plaintiffs. 
This  was  enough.  They«could  not  have  both  the  satis- 
faction money  and  the  property. 

Objection  is  also  made  to  the  action  of  the  court  in  re- 
fusing to  give  the  fourth  and  fifth  instructions  asked  by 
plaintiffs ;  but  as  they  are  sufficiently  stated  in  the  fourth 
instruction  given  by  the  court  on  its  own  motion,  they 
need  not  be  further  noticed. 

The  judgment  of  the  district  court  is  affirmed. 


Judgment  affirmed. 


The  other  judgeft  cofictf^ 
89 
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The  State  of  Nebraska,  ex  rel.  William  Leebe, 
Attorney  General,  v.  G.  W.  Wilkinson,  Trea- 
surer OP  Dakota  County. 

County  Bonds:  bsfunding bonds:  mandamus:  estoppel. 
On  the  Ist  day  of  January,  1876,  the  oonnty  of  D. ,  in  parea- 
ance  of  a  vote  of  the  people  so  directing,  issued  and  delivered 
to  the  Covington,  Columbos,  and  Black  Hills  Railroad  Com- 
pany its  negotiable  ten  per  cent  ooapon  bonds  for  the  sum  of 
195,000,  that  being  more  than  ten  per  cent  of  the  assessed  vala- 
ation  of  the  coanty.  These  bonds  were  duly  registered  and 
certified  by  the  county  clerk  of  D.  county,  and  by  the  secretary 
and  auditor  of  state.  Afterwards  the  county  refused  to  pay  the 
interest,  and  an  action  was  instituted  against  it  in  the  circuit 
court  of  the  United  States  for  the  purpose  of  collecting  the  in- 
terest due  on  the  coupons.  The  defense  of  the  illegality  of  the 
bonds,  owing  to  the  excessive  issue,  was  interpooed,  but  the 
bonds  were  held  valid  in  the  hands  of  a  bona  fide  purchaser  for 
value,  and  judgment  was  rendered  against  the  county  for 
$14,692.91.  No  proceedings  in  error  or  by  appeal  were  then 
taken  for  the  purpose  of  obtaining  a  review  of  that  judgment. 
The  county  board  then  agreed  with  the  holders  of  the  bonds  to 
execute  to  them  twenty-year  six  per  cent  refunding  bonds  to 
be  substituted  for  the  bonds  of  1876,  under  the  provisions  of 
the  act  of  February  28,  1883.  The  refunding  bonds  were  exe- 
cuted and  registered  and  certified  by  the  counly  derk,  but  the 
secretary  and  auditor  of  state  refused  to  register  them  or  to 
certify  that  they  were  lawfully  issued,  alleging  that  such  was 
not  the  fact  The  county  then  Applied  to  the  sujireme  court  for 
a  peremptory  writ  of  mandamus  to  compel  action  by  the  state 
officers,  and  judgment  was  obtained  in  favor  of  the  counl^, 
awarding  the  writ  and  compelling  the  certification  and  registry. 
After  they  were  certified  and  registered  by  the  state  auditor, 
the  county  exchanged  them  for  the  original  bonds  of  1876,  and 
the  interest  accrued  thereon,  and  destroyed  the  original  bonda. 
In  an  action  to  enforce  the  payment  of  the  interest  aocmed  on 
the  refunding  bonds,  it  was  Held^  That  the  county  was  estoiiped 
to  deny  their  validity  in  the  hands  of  a  bona  fide  holder  te 
value. 

Original  application  for  mandamus. 
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WiUiam  Leese,  Attorney  Oeneral,  and  /.  if.  Woolworth, 
for  relator. 

A.  J.  Poppldon  and  John  M.  ThwgUm^  for  respond- 
ent 


I,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  the  respondent,  the  coantj  treasurer  of  Dakota  oounly, 
requiring  him  to  paj  the  interest  on  certain  coupon  bonds 
of  Dakota  county,  held  bj  the  permanent  school  fund  of 
the  state,  out  of  funds  in  his  hands  collected  by  taxation 
for  that  purpose.  The  countj  board  of  Dakota  county 
having  directed  him  to  withhold  payment,  he  has  refused 
ix)  make  the  application  of  the  money  to  the  purpose  for 
which  it  was  collected.  In  reality  the  county  is  the  inter- 
ested party,  and  denies  the  legality  of  the  bonds. 

The  history  of  this  alleged  indebtedness  of  Dakota 
•county,  as  shown  by  the  records  of  the  county  before  us, 
and  of  this  court,  dates  from  the  first  day  of  January, 
1876,  when  the  county  issued  its  bonds  bearing  interest  at 
ten  per  cent  per  annum,  to  the  amount  of  $95,000,  to  the 
'Covington,  Columbus,  and  Black  Hills  Railroad  Company 
to  assist  in  the  construction  of  its  railroad.  At  that  time 
the  total  valuation  of  the  county  was  $637,656,  the  issue 
of  bonds  being  in  excess  of  the  ten  per  cent  then  allowed 
by  law,  although  issued  in  pursuance  of  a  vote  of  the 
people  at  an  election  held  for  the  purpose,  and  at  which 
more  than  two-thirds  of  the  voters  voting  were  in  favor 
of  the  issue.  The  bonds  were  duly  registered  and  certi- 
^ed  by  the  county  clerk  of  Dakota  county,  and  by  the 
auditor  and  secretary  of  state,  in  accordance  with  the  pro- 
visions of  law  then  in  force.     (See  chap.  9,  Comp.  Stats.) 

In  the  case  of  Reineman  v,  C,  C.  &  B^  H,  JR.  i2.  Cd.^ 
7  Neb.,  310,  it  was  held  that  such  an  election  conferred  no 
j>ower  on  the  county  board  to  issue  the  bonds,  and  they 
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were  restrained  from  doing  so.  The  question  of  the  valid- 
itj  of  the  bonds  in  the  hands  of  an  innocent  holder  for 
value  was  not  before  the  court  in  that  case,  and  was  not 
decided ;  and  in  our  view  of  this  case  we  do  not  think  it 
a  material  question  here,  notwithstanding  the  state  is  aD 
innocent  holder  for  value. 

Some  time  after  the  issuance  of  the  bonds  referred  to,  the 
oountj,  through  its  officers,  concluded  they  were  void,  and 
refused  payment  of  the  interest.  One  Henry  H.  Glidden, 
being  the  owner  of  a  large  part  of  the  bonds,  and  upon  which 
the  interest  was  unpaid,  brought  suit  in  the  circuit  court 
of  the  United  States  for  the  district  of  Nebraska,  for  the 
unpaid  interest  on  his  bonds,  and  at  the  May  term  of  said 
court,  1882,  recovered  a  judgment  for  $14,692.91.  On 
the  trial  of  that  cause  it  was  insisted  that  the  bonds  were 
void,  but  the  court  held  otherwise  and  rendered  the  judg- 
ment In  June,  1882,  the  question  of  a  compromise  of 
the  bonded  indebtedness  of  the  county  and  a  refunding 
thereof  at  a  lower  rate  of  interest  was'  su^ested,  and  on 
the  29th  of  that  month  the  county  board  took  action 
thereon,  as  shown  by  the  following  entries  upon  their 
records,  they  being  in  r^ular  session  at  the  time : 

^'  The  matter  of  the  compromise  and  adjustment  of  the 
bonded  indebtedness  of  Dakota  county  on  bonds  issued 
January  1st,  1876,  to  the  Covington,  Columbus  and  Black 
Hills  Railroad  Company  by  said  county,  by  the  issuance 
of  six  per  cent  bonds  in  exchange  for  and  substitution  of 
said  indebtedness,  was  considered  and  discussed  by  the 
board,  and  on  motion  the  board  adjourned  to  July  5, 1882, 
to  further  consider  the  same.^' 

On  the  5th  day  of  July  the  board  met  pursuant  to  ad- 
journment, and  again  considered  the  matter,  as  shown  by 
their  records,  and  from  which  we  quote,  as  follows : 

^'  And  now  at  this  time,  to- wit,  July  5th,  1882,  the  matter 
of  compromising  and  refunding  the  bonds  issued  by  Dakota 
ocmnty  to  aid  in  the  construction  of  the  Covington,  Colom- 
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bos,  and  Black  Hills  Railroad  Company  came  on  for  con- 
sideration. And  after  due  deliberation,  and  being  advised 
in  the  premises,  it  is  hereby  ordered  by  the  board  that  the 
proposition  heretofore  made  by  the  holders  of  said  bonds 
to  surrender  said  bonds  and  coupons,  and  have  the  same 
canceled  and  to  take  in  lieu  thereof  new  coupon  bonds  to 
run  twenty  years  from  the  first  day  of  July,  1882,  paya- 
ble at  the  option  of  the  county  ten  years  after  this  date, 
and  to  draw  interest  at  the  rate  of  six  per  cent  per  annum, 
interest  payable  semi-annually,  be  and  the  same  is  hereby 
accepted.  And  the  said  bond-holders  are  requested  to  des- 
ignate some  suitable  person  as  their  agent,  with  authority 
to  surrender  said  bonds,  and  to  receive  and  receipt  for  such 
new  bonds,  and  to  do  such  other  acts  as  may  be  necessary 
in  making  such  compromise.  The  bond-holders  to  have 
the  blanks  prepared  for  such  new  bonds  at  their  own  ex- 
pense.'' 

The  board  adjourned  from  time  to  time  until  the  14th 
day  of  August  of  the  same  year,  when  the'  following  pro- 
ceedings were  had  as  shown  by  the  record.     We  quote: 

''Now  at  this  time,  August,  14th,  1882,  the  board  of 
county  commissioners  met  pursuant  to  adjournment  *  * 
«  «  ♦  ♦  to  proceed  to  the  matter  of  issuing  bonds  of 
said  county  to  take  up  and  refund  the  ten  per  cent  bonds 
and  coupons  heretofore  issued  by  said  county  to  aid  the 
Covington,  Columbus,  and  Black  Hills  Railroad  Company 
on  January  1st,  1876.  And  the  said  former  issue  of  bonds 
still  being  a  just  debt  and  legal  liability  against  the  county 
of  Dakota,  and  it  being  for  the  best  interest  of  the  county 
to  take  up  the  same  and  issue  new  six  per  cent  bonds  there 
for ;  the  said  county  commissioners  do  hereby  order  and 
authorize  the  execution  and  issuance  of  bonds  bearing  in- 
terest at  six  per  cent  per  annum  from  July  1st,  1882,  pay- 
able semi-annually  on  the  first  days  of  January  and  July 
in  each  year,  and  running  twenty  years  from  and  aft^r  July 
1st,  1882,  and  principal  payable  at  the  option  of  the  county 
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after  ten  years  from  date — ^principal  and  interest  payable 
at  Farmers  Loan  and  Trust  Company  in  the  city  of  New 
York,  and  such  issue  shall  be  to  the  amount  of  one  hun- 
dred and  forty-four  thousand  dollars,  being  the  amount  of 
said  former  issue  of  bonds  with  unpaid  coupons  and  inter- 
est thereon  to  July  1st,  1882.  And  the  chairman  of  the 
board  of  county  commissioners  of  said  county  is  hereby  au- 
thorized and  directed  to  sign  and  execute  said  bonds  for 
and  on  behalf  of  the  county,  and  the  clerk  of  the  county 
shall  dnly  attest  the  same  and  affix  the  seal  of  the  county 
thereto,  and  the  coupons  thereto  attached  shall  be  signed  by 
the  clerk  of  said  county,  and  after  the  certification  and  r^- 
istration  thereof,  as  by  law  required,  the  same  shall  be  sur- 
rendered respectively  to  the  parties  entitled  thereto  on  the 
presentation  of  the  former  issue  of  bonds  and  coupons  for 
which  said  respective  new  bonds  shall  be  issued  in  substi- 
tution of  or  exchange  for — said  substitution  and  exchange 
to  be  dollar  for  dollar/' 

The  new  bonds  were  prepared  and  signed  by  the  chair- 
man of  the  board,  attested,  certified,  and  registei*ed  by  the 
county  clerk,  and  presented  to  the  auditor  and  secretary  of 
state  for  registration  and  certification.  The  auditor  and 
secretaiy  refused  to  certify  and  register  the  bonds  as  re- 
quested, giving  as  their  reasons  therefor  a  doubt  as  to 
their  legality,  owing  to  the  excessive  issue  of  the  bonds  of 
1876.  The  county  of  Dakota  then  instituted  a  mandamus 
proceeding  in  the  supreme  court  against  the  state  officers 
named,  to  compel  them  to  register  and  certify  the  bonds  as 
having  been  ''  r^ularly  and  legally  issued '^  and  properly 
registered.  Upon  a  hearing  of  the  cause  a  peremptory  writ 
of  mandamus  was  issued  as  prayed,  and  the  auditor  and  sec- 
retary of  state  were  compelled  to  register  and  certify  the 
bonds.  See  The  State  of  Nebraska^  ex  reL  Dakota  county ^ 
V.  8.  J.  Alexander  et  aLy  14  Neb.,  280. 

In  that  case  the  county  was  represented  by  able  counsel 
who  urged  upon  the  court  the  propositions  that  the  bonds 
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of  1876  were  a  l^al  liability  against  the  oountj,  and  that 
the  compromise  affected  was  one  greatly  to  the  county's  in- 
terest. 

On  the  former  proposition   they  said — quoting  from 
their  brief — 

"  It  has  been  held  by  this  court;  Beineman  v.  C,  O.  & 
B.  H.  B.  B.  Co.y  7  Feb.,  310,  that  the  issue  of  bonds  in 
excess  of  the  ten  per  cent  of  the  valuation  is  illegal,  and 
the  United  States  circuit  court  for  this  district  has  held 
that  such  issue  is  illegal  and  that  such  '  illegality  is  avail- 
able to  defeat  the  bonds  in  the  hands  of  the  original  donee 
or  holder,  with  notice  of  the  excess/  It  is  conceded  that  - 
this  position  is  correct  But  the  question  here  is  not 
whether  it  was  legal  to  issue  the  bonds,  but  whether  they 
constitute  a  ^  legal  liabilty'  against  the  county.  The  dis- 
tinction is  obvious.  The  consideration  of  a  negotiable 
note  or  bond  may  be  illegal,  while  in  the  hands  of  a  bona 
fide  holder  it  may  be  a  legal  and  valid  obligation  enforce- 
able by  suit  *  *  *  The  act  of  1877  was  passed  for 
a  practical  purpose,  which  clearly  appears  on  its  face.  That 
purpose  was  to  enable  counties  without  a  vote  of  the  elec- 
tors to  exchange  for  bonds  bearing  ten  per  cent  interest 
new  bonds  bearing  a  lower  rate,  and  by  that  much  lessen 
the  burden  of  the  county.  It  seems  an  obvious  proposi- 
tion, that  if  it  be  uniformly  held  by  the  courts  of  compe- 
tent jurisdiction  in  which  all  the  suita  on  the  bonds  may  be, 
and  if  necessary  will  surely  be,  brought,  that  they  are  a 
'  legal  liability,'  then  for  all  practical  purposes,  and  within 
the  intent  of  the  law,  they  are  so.  The  qualification  that 
they  can  be  enforced  only  by  bona  fide  holders,  furnishes 
no  practical  protection  to  the  county.  N^otiable  in  form, 
transferable  by  mere  delivery,  not  maturing  for  many 
years  to  come,  the  purchaser  not  even  put  on  inquiry  by 
the  presence  of  unpaid  matured  coupons,  and,  with  the 
presumption  of  the  law  that  the  holder  paid  value  and 
took  them  without  notice  of  excess  of  issue  or  other  ille- 
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gality  or  failure  of  oonsideration,  no  sacoessful  defense  has 
jet  been  made,  or  in  all  probability  ev^r  will  be  made 
against  the  bonds  in  question* 

**  We  submit  to  this  court  that  in'  the  face  of  the  multi- 
tude of  adverse  decisions  by  that  final  tribunal,  repeated 
as  often  as  cases  reach  it,  and  controlling  those  of  inferior 
federal  courts  where  no  review  can  be  had,  it  is  hopeleos 
for  this  county  to  fight  against  fate.  It  is  the  part  of  wis- 
dom in  municipal  as  well  as  private  afiairs  to  submit  to 
the  inevitable  and  make  the  best  of  it.  Counsel  submit- 
ting this  paper  have  persistently  and  unavailingly  ui^ed 
in  the  litigation  already  had  whatever  argument  and  reason 
they  were  master  of  against  the  conclusions  reached.  They 
believe  their  jclient  acts  wisely  in  making  *  a  virtue  of  neoes* 
sity '  and  the  best  terms  of  compromise  that  can  be  secured.'' 

Upon  the  latter  proposition  they  say,  "  The  advantages 
to  the  county  in  making  the  compromise,  assuming  that 
the  bonds  and  coupons  of  1876  will  be  valid,  are  obvious. 

"  First,  the  arrears  of  interest,  in  round  numbers  about 
$50,000,  will  be  funded  in  six  per  cent  thirty-year  bonds, 
instead  of  being  put  into  judgment  as  fast  as  the  machine 
of  federal  courts  will  permit,  and  collected  at  once  by 
peremptory  and  grievous  tax  levies  and  assessments. 

'^  Second,  the  annual  interest  on  the  $95,000  of  ten  per 
cent  bonds  is  $9,500.  At  six  per  cent  it  will  be  $4,800. 
Annual  difierence,  $4,700.  Aggr^ate  difference  for  four- 
teen years  before  the  bonds  of  1876  will  mature,  $65,800. 
(The  figures  here  given  are  quoted  from  the  brief  as  there 
found,  without  any  reference  to  their  correctness). 

"  Third,  it  gives  the  taxpayers  ample  time  at  a  low  rate 
of  interest  to  meet  the  obligations,  thus  throwing  a  part  of 
the  burden  upon  the  people  and  the  taxpayers  of  the  fntui^ 
for  whose  benefit  the  debt  was  incurred,  if,  in  fact,  the  ob- 
ject for  which  it  was  created  was  a  public  benefit." 

Finally,  it  is  submitted  by  the  county  that  the  case  ^^is 
clearly  within  the  statute  which  allows  the  commissionerSi 
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in  their  discretion,  to  exchange  and  substitute  the  proposed 
bonds  for  the  former  issue,  which  practically  and  effeo<- 
tively  constitute  a  *  1^1  obligation  against  the  county/  '^ 

As  we  have  said,  upon  these  records,  arguments,  and  the 
application  of  the  county,  the  peremptory  writ  of  manda^ 
mus  was  awarded,  and  thereby  the  state  officers  were  com- 
pelled to  certify — in  the  language  of  the  statute — ''  under 
their  seal  of  office,  *  ^  *  upon  such  bonds,  the  fact 
that  they  have  been  r^ularly  and  legally  issued,^'  and  the 
bondsthascertifi6d,n^otiable  in  form,  were  thrown  upon 
the  markets  of  the  world  and  purchased  by  those  who  re- 
lied upon  the  certificates  and  adjudication. . 

We  have  copied  at  some  length  from  the  records  and 
representations  of  the  county  in  procuring  the  adjudication 
referred  to,  not  for  the  purpose  of  showing  that  the  origi- 
nal bonds  were  l^al  when  issued,  nor  even  a  'Megal  lia- 
bility'^ against  the  county,  nor  have  we  thus  referred  to  the 
judgment  of  the  supreme  court  and  the  registration  and 
certification  of  the  bonds  in  question  here  for  the  purpose 
of  showing  that  by  either  the  bonds  were  made  valid — for 
we  do  nol  hold  that  the  r^istry  and  certification  of  an  in- 
valid bond  makes  it  valid — ^but  for  the  better  consideration 
of  the  contention  of  the  relator  that  by  these  several  acts 
and  the  results  which  followed,  the  county  is  now  estopped 
to  deny  the  validity  of  the  bonds  in  the  hands  of  an  inno- 
cent holder  for  value. 

There  is,  without  doubt,  a  wide  distinction  between  the 
holdings  of  the  supreme  court  of  the  United  States  and  of 
the  supreme  courts  of  many  of  the  states  upon  the  ques-r 
tion  of  the  rights  of  bona  fide  holders  of  negotiable  mu- 
nicipal bonds,  as  against  defenses  made  by  the  municipalities 
in  actions  to  recover  on  such  bonds.  But  this  distinctioa 
is  not  jso  well  marked  when  the  controversy  arises  before 
the  issue  of  the  bonds,  between  the  taxpayers  on  the  one 
hand  and  the  officers  of  the  municipality  or  the  donee  on 
the  other.    In  the  latter  case  the  doctrine  of  estoppel  has 
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no  place.  Neither  do  the  rights  of  innocent  holders  for 
value  intervene^  and  therefore  the  rule  may  be  said  to  be 
universal  that  in  cases  where  the  prevention  of  the  exercise 
of  tlie  power  to  execute  aqd  deliver  such  bonds  is  the  relief 
89ught,  a  strict  compliance  with  the  provisions  of  law  will 
be  required  or  the  delivery  of  the  bonds  will  be  enjoined^ 
1  Dillon  Municipal  Corporations,  sec.  164. 

It  is  well  settled  that  a  municipal  corporation  maj  be 
estopped  by  its  own  acts,  if  within  the  powers  conferred  by 
law,  the  same  as  an  individual.  Kneeland  v.  Oilman,  24 
Wis.,  39.  jBbw/«  v.  FuUon,  34  Id.,  608.  Leavenworth  v. 
Laing^  6  Kas.,  274.  Argenti  v,  San  Franctaooj  16  Cal.,  255. 
Hooker  v.  Bank,  30  N.  Y.,  83.  Howe  v.  Keeler,  27  Conn., 
688.    HaH  v.  Stone,  30  Id.,  94. 

It  is  provided  by  statute  that  any  counfy  may  issue  its 
bonds  for  the  purpose  of  refunding  its  bonded  indebted- 
ness—Act 1883,  Laws  1883,  194— and  that  the  act  shall 
include  all  bonds  determined  to  be  valid  and  binding,  in 
the  hands  of  bona  fide  holders,  by  any  state  or  federal 
court  of  competent  jurisdiction  within  the  state,  etc.,  and 
that  it  shall  b«  the  duty  of  the  auditor  of  state  te  roister 
the  substituted  bonds,  and  the  secretary  and  auditor  of 
state  to  certify  them,  etc.  By  the  law  governing  the  cer^ 
tification  of  bonds,  it  is  made  the  duty  of  the  auditor  to 
first  satisfy  himself  that  the  bonds  have  been  legally 
issued,  etc.,  and  to  certify  the  fact.  Chap.  9,  Comp.  Stats. 
The  state  ofiScers  refused  to  make  the  certificate  to  the  re- 
funding bonds  for  the  reason  that  they  believed  them  in- 
valid. The  county  insisted  that  they  were  valid,  procured 
a  judgment  of  the  supreme  court  that  it  was  the  duty  of 
the  officers  to  certify  as  requested,  and  in  obedience  to  that 
judgment  the  bonds  were  registered  and  certified  and  al- 
lowed to  go  upon  the  market.  Furthermore,  it  was  in- 
sisted by  the  county  that  the  officers  should  certify  the 
bonds  because  they  were  compromise  bonds  issued  in  set- 
tLemeot  of  bonds  which  had  been  held  and  determined,  fa^ 
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a  federal  court  of  competent  jurisdiction,  to  '^  be  valid  and 
and  bindinfj^  in  the  hands  of  bona  fide  holders  thereof  in  an 
action  thereon/'  and  therefore  constituted  a  legal  liability 
against  the  county. 

In  The  County  of  Jasper  v.  Ballou,  103  U.  S.,  746,  where 
bonds  were  issued  under  a  statute  authorizing  it  to  refund 
bonds  previously  issued,  and  which  previous  bonds  were 
issued  by  virtue  of  a  vote  of  the  people  at  an  illegal  elec- 
tion— being  called  by  the  board  of  supervisors  instead  of 
by  the  county  court,  as  the  law  provided — and  where  the 
funding  bonds  were  taken  and  held  by  the  holder  of  the 
original  bonds  in  exchange  therefor,  it  was  held  that  the 
county  was  estopped  from  setting  up  the  alleged  invalidity 
of  the  original  bonds  as  a  defense  to  the  action  on  the  re- 
funding bonds.  See  also  Board  of  Liquidation,  etc.,  v. 
Railroad  Co.,  109  U.  S.,  221.  New  Albany  v.  Burke,  11 
Wall.,  96.  The  law  requiring  it,  the  funding  bonds  were 
issued  in  pursuance  of  a  vote  of  the  people.  In  this  state 
such  vote  is  not  necessary.  The  same  power  is  lodged  in 
the  county  board. 

The  general  power  of  a  county  to  compromise  pending 
litigation  or  certain  classes  of  disputed  claims  is  conceded 
by  respondent,  but  it  is  contended  that  no  power  exists  to 
legalize  void  corporate  actions  by  way  of  compromise.  Or, 
in  other  words,  it  is  insisted  that  the  county  of  Dakota  4iad 
no  authority  to  compromise  this  claim,  because  it  was  void 
from  the  beginning.  The  federal  court  had  held  the  orig- 
inal bonds  valid  in  the  hands  of  a  bona  fide  holder  for  value. 
The  county  acquiesced  in  that  judgment,  and  declined  to 
contest  the  case  further,  and  compromised  the  whole  in- 
debtedness. Thus,  by  its  own  action,  it  brought  itself 
within  the  letter  of  the  act  of  1883  (sec.  2),  wliich  author- 
ized it,  in  that  contingency,  to  issue  the  refunding  bonds. 
It  is  true  that  after  it  had  effected  the  compromise  it 
sought  a  review  of  the  judgment  of  the  federal  court  by  a 
proceeding  in  error  in  the  supreme  court  of  the  United 


620      SUPREME  COURT  OF  NEBRASKA, 

Griffin  ▼.  Western  MntoAl  Ass'n. 

States,  but  apon  it  being  made  to  appear  to  that  court  that 
the  bonds  in  question  here  had  been  issued  and  delivered 
and  the  old  bonds  destroyed,  the  writ  of  error  was  dis- 
missed ;  the  court  holding  that  it  was  a  valid  compromise^ 
settlement^  and  extinguishment  of  the  cause  of  action.  Da- 
kota Ckmrdy  v.  Glidden,  113  XJ.  S.,  222.  But  this  effort 
to  secure  a  review  of  the  adverse  decision  of  the  circuit 
court  was  not  made  until  after  the  county  had  procured  the 
judgment  in  the  case  of  The  StaUy  ex  rd.  Dakota  County^ 
V,  Alexander  (14  Neb.,  280),  nor  until  after  the  original 
bonds  had  been  surrendered  and  destroyed,  and  the  funding 
bonds  issued  and  accepted  in  their  stead. 

The  funding  bonds  may  be,  and  probably  are,  legal,  as 
the  result  of  a  compromise  of  the  demand  growing  out  of 
the  bonds  of  1876,  but  we  do  not  decide  that  question. 
We  hold  that  the  county  is  now  estopped  to  deny  their 
l^ality  in  the  hands  of  a  6ona^«  purchaser  for  value,  and 
that  the  relator  is  entitled  to  a  writ  of  mandamus  to  com- 
pel the  county  treasurer  to  pay  the'interest  out  of  the  funds 
in  his  hands  collected  for  that  purpose. 

Wbtt  allowed. 

The  other  judges  concur. 


Mabt  E.  Griffin,  plaintiff  in  error,  v.  Western 
Mutual  Benevolent  Association,  defendant 

IN  ERROR. 

1.  Insurance :  death  of  tnsubed  engaged  in  violatino 
LAW.  One  G.,  who  had  a  certificate  of  insarance  on  his  life  in 
favor  of  his  wife,  with  an  accomplice  went  into  the  treasury  de- 
partment of  the  state  in  the  daytime  and  demanded  money  be- 
longing to  the  state  and  was  given  five  hundred  dollars.  He  then 
left  the  department  and  had  nearly  reached  the  outer  door  of 
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the  Capitol,  when  a  i)olioeman,  previously  placed  in  a  passage  way 
bat  in  the  rear,  commanded  him  to  halt,  and  at  the  same  instant 
fired  and  killed  G.  The  certificate  of  insurance  above  referred 
to  contained  a  provision  that  if  the  insured  should  *'  die  while 
violating  any  law,"  etc,  all  rights  under  the  certificate  should 
be  forfeited.  Held,  That  as  G.  had  obtained  the  money,  and 
was  endeavoring  to  escape  when  he  was  killed,  that  he  was  not 
at  the  instant  of  death  violating  any  law,  and  there  was  no  for^ 
feiture  of  the  certificate. 

STIPULATION  FOB  JtJDOMEKT.    Where  the  parties  in 


effect  stipulate  that  in  case  a  recovery  can  be  had  on  a  certifi- 
cate of  insurance  the  amount  will  be  seven  hundred  dcillars,  and 
the  court  so  finds,  the  finding  will  not  be  disturbed. 

Error  to  the  district  court  for  Lancaster  county.  Tried 
below  before  Hayward,  J. 

R.  D.  Steams  and  Hamilton  &  TreviUy  for  plaintiff  in 
error. 

L.  W.  Colby  and  Origga  &  Rinaker^  for  defendant  in 
error. 

Maxwell,  Ch.  J. 

This  cause  was  submitted  to  the  district  court  on  the  fol- 
lowing agreed  statement  of  facts: 

^^It  is  agreed  hj  the  parties  herein  that  the  said  James 
W.  Griffin  had  been  a  short  time  prior  to  the  day  of  his 
deaths  on  the  28th  of  February^  1886,  solicited  to  enter 
into  a  conspiracy  to  rob  and  defraud  the  state  treasury  of 
Nebraska,  it  being  represented  to  the  said  James  W.  Grif- 
fin that  the  said  state  treasurer  of  Nebraska  was  knowing 
to,  and  concerned  in  said  conspiracy,  and  that  the  plan  and 
detail  of  said  conspiracy  was  to  make  a  raid  upon  said  state 
treasury  and  take  and  carry  away  certain  moneys  belongs 
ing  to  the  state  of  Nebraska,  which  the  state  treasurer  was 
to  conveniently  leave  where  said  money  could  be  conveni- 
ently taken  by  said  conspirators,  with  simply  a  show  of 
forae  and  anna^  and  the  said  stata  traasarer  was  then  to 
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report  a  larger  sum  of  money  than  was  taken  by  said  con- 
spirators and  have  the  same  allowed  to  him,  and  the  extra 
amount  so  obtained  by  the  state  treasurer  was  to  be  divided 
up  among  the  conspirators.  Upon  these  representations 
the  said  James  W.  Griffin  was  induced  to  enter  upon  said 
conspiracy  and  did  enter  upon  the. same.  On  the  other 
hand,  some  days  before  the  28th  of  February,  1885,  the 
matter  was  made  known  and  represented  to  the  state  treas- 
urer of  Nebraska  as  a  veritable  plot  to  rob  the  state  treas- 
ury by  force  by  the  said  James  W.  Griffin  and  others  as- 
sociated with  him,  and  the  said  treasurer  believed  said 
representations  to  be  true,  and  that  it  was  his  duty  to  take 
proper  precautions  against  such  plot  and  its  successful  per- 
petration. The  proper  state  authorities  of  the  state  of  Ne- 
braska, having  been  informed  of  the  time  of  day  and  the 
manner  and  the  number  of  persons  that  would  be  engaged  in 
said  plot,  and  attempt  to  consummate  the  same,  and  when 
and  where  such  attempt  would  be  made  to  rob  the  said 
treasury  by  the  said  James  W.  Griffin  and  his  associates, 
employed  five  persons,  who  were  all  fully  armed  and  au- 
thorized to  resist  such  attempt,  two  being  placed  and  con- 
cealed in  the  inner  room  of  the  treasurer's  office  so  as  to 
observe  what  transpired,  one  in  the  hallway  which  gave 
access  to  the  treasurer's  office,  one  in  the  basement  under 
the  treasurer's  office,  and  one,  as  a  supposed  confederate  of 
the  said  James  W.  Griffin  and  his  associate,  was  to  enter 
said  treasurer's  office  and  assume  to  act  with  the  said  James 
W.  Griffin  in  the  perpetration  of  said  design  and  attempt 
aforesaid,  and  who  was  also  to  dampen  the  powder  in  the 
cartridges  of  the  revolvers  of  the  said  conspirators  so  that 
the  same  would  not  explode,  and  who  did  so  dampen  the 
powder  as  aforesaid. 

"  On  said  28th  of  February,  said  James  W.  Griffin,  with 
one  real  associate  and  with  the  man  employed  as  aforesaid, 
pursuant  to  the  said  conspiracy  and  plans  on  their  part  as 
aforesaid,  entered  the  jstate  treasurer's  office,  and  drew  thdr 
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revolvers  upon  and  demanded  of  the  state  treasurer  the 
moneys  belonging  to'  the  state  in  his  possession.  Pursuant 
to  said  demand  of  said  James  W.  Griffin  and  his  associates, 
the  state  treasurer  delivered  to  the  said  James  W«  Griffin 
the  sum  of  five  hnndred  dollars  of  the  money  of  the  state 
of  Nebraska,  then  and  there  in  his  possession,  and  the  said 
Griffin  and  his  associates  took  and  received  the  sum  and 
started  to  effect  their  escape,  with  the  said  money.  The 
said  Griffin  passing  out  into  the  hallway,  where  one  of  the 
watchmen  so  employed  by  the  state  authorities  was  sta- 
tioned, and  entering  said  hallway  in  plain  view  of  said 
watchman  and  about  twenty  feet  distant  from  him,  and 
thence  passing  westward,  not  seeing  said  watchman,  to  the 
west  door  of  the  capitol  of  the  state  of  Nebraska,  when 
said  watchman  called  said  Griffin  to  'Halt,'  and  simul-^ 
taneously  fired  upon  him  with  a  double  barrelled  shotgun 
loaded  with  'BB'  shot,  which  took  efiect  in  said  Griffin's 
back,  and  as  said  Griffin  staggered  forward  said  watchman 
fired  with  said  gun  so  loaded  again,  which  shot  took  efiect 
also  in  said  Griffin's  back,  from  the  efiect  of  which  said 
shot  and  wounds  caused  by  said  shot  so  given  the  said 
Griffin  died  within  two  hours  thereafter. 

"The  said  James  W.  Griffin  was  a  cripple  with  only  one 
natural  leg,  the  other  being  an  artificial  stump  or  peg, 
which  fact  was  known  to  said  watchman,  and  said  Griffin 
was  incapable  of  speedy  running.  That  afterward  said 
watchman  was  duly  indicted  for  such  killing  of  Griffin, 
tried,  convicted,  and  sentenced  to  the  state  penitentiary  of 
Nebraska.  That  satisfactory  proofs  of  the  death  of  the  said 
James  W.  Griffin  were  made,  excepting  whether  said  Griffin 
died  while  violating  any  law  of  the  state  of  Nebraska,  or  not. 

''  That  the  foregoing  facts  all  transpired  at  Lincoln,  Lan-^ 
caster  county,  Nebraska. 

"  That  an  assessment  on  the  membership  of  the  defend- 
ant made  at  the  time  of  the  death  of  said  James  W.  Griffin 
would  have  realized  the  sum  of  seven  hundred  dollars." 
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On  the  trial  of  the  cause  the  court  below  found  the  is- 
sues in  favor  of  Mrs.  GrifiSn,  and  rendered  judgment  in 
her  favor  for  the  sum  of  seven  hundred  dollars. 

This  is  an  action  upon  a  certificate  of  membership  issued 
by  the  Western  Mutual  Benevolent  Association  to  James 
W.  Griffin,  the  plaintiff  Mary  E.  Griffin  being  the  benefi- 
ciary named  in  the  certificate. 

The  certificate  contains  the  following  condition : 

''The  said  member  forfeits  all  rights  in  said  association 
and  this  certificate  of  membership  for  any  of  the  following 
causes: — 

''  Sixth.  K  the  member  shall  die  while  violating  any 
law  of  any  nation,  state,  or  province." 

The  answer  set  up  the  defense  that  the  member  died  un- 
der circumstances  whereby  the  policy  was  avoided  by  vir- 
tue of  the  condition  above  stated. 

Two  questions  are  presented  for  determination.  lird^ 
Does  the  agreed  statement  of  facts  show  that  Griffin  was 
killed  while  violating  a  law  of  the  state?  and  Second^  If 
not,  is  Mrs.  Griffin  entitled  to  recover  a  greater  sum  than 
seven  hundred  dollars? 

It  will  be  observed  that  the  condition  named  is,  '^  if  a 
member  shall  die  while  violating  any  law,"  etc.  That  is, 
in  the  actual  violation  of  a  law.  Now  suppose  Griffin  had 
robbed  the  state  treasury,  and  had  left  it,  and  was  about  to 
emerge  from  the  building  when  he  was  killed,  can  it  be 
said  that  at  the  time  of  his  death  he  was  violating  any  law 
of  the  state  ?  We  think  not.  Suppose  that  instead  of  rob- 
bing the  treasury  he  had  made  an  assault  upon  the  treas- 
urer in  bis  office,  or  committed  a  battery  upon  him  and 
had  left  the  treasury  department  and  nearly  reached  the 
outer  door  of  the  capitol  when  he  was  killed,  it  will  not  be 
contended  that  at  the  time  of  his  death  he  was  violating 
the  law.  So  in  this  case  the  act  of  Griffin  in  obtaining 
money  from  the  treasury  had  been  completed  and  he  was 
then  endeavoring  to  make  his  escape.    Griffin  thereforo 


JULY  TERM,  1886. 


626 


Hannan  t.  Barhydt 


was  not  killed  while  violating  the  law,  and  there  is  no 
forfeiture  of  the  certificate  on  that  ground. 

2d.  That  the  plaintiff  is  entitled  to  recover  more  than 
seven  hundred  dollars.  In  the  agreed  statement  of  facts 
it  is  practically  agreed  that  Mrs.  Griffin  is  entitled  to  one 
assessment  amounting  to  seven  hundred  dollars.  The  claim 
for  a  larger  sum  is  evidently  an  afterthought,  and  need 
not  be  further  considered.  The  judgment  of  the  district 
court  is  clearly  right  and  is  affirmed. 


JUDGMEin?  AFFIRMED. 


The  other  judges  concur. 


Frederick  A.  ELirmaN;  plaintiff  in  error^  v.  Aaron 
G.  Barhydt,  et  al.,  defendants  in  error. 

1.  Replevin  by  Mortgagee:  intebvbntion  of  assiqnbb. 
One  to  whom  certain  notes  aeciired  hj  chattel  mortgage  were 
asBigned,  is  entitled  to  interyene  in  an  action  of  replevin  broaght 
by  the  mortgagee  to  reooTer  poflseasion  of  the  goods. 

3.  Parties:  urrKBYBNOBS:  final  obdeb.  An  order oyerrallng 
a  petition  to  intervene  in  an  action,  is,  so  far  as  the  proposed 
intervener  Ib  concerned,  a  final  order,  and  reviewable  on  error. 

8.  Mortgage :  assignment  of  pobtion  of  notes.  Where  one 
G.  executed  a  number  of  promissory  notes  to  B.  and  secured  the 
same  by  a  chattel  mortgage  on  certain  furniture,  B.  transferred 
a  portion  of  the  notes,  either  absolutely  or  as  coll  ateral  security 
to  one  H.,  Held,  That  the  transfer  of  the  notes  was  an  assign. 
meat  pro  iatUo  of  the  mortgage. 


Error  to  the  district  court  for  Cass  county, 
low  before  Hayward,  J. 


Tried  be- 


20  6» 
33  878 
20  625 
40  8D7 
41691 
'2b  dS5 
43    403] 

|*~6«/ 
I  45  661 

20  625 
40  385 
66  688 


CHtea  &  BafMey^  for  plaintiff  in  error. 


Chapman  &  Polk,  and  Jf.  A.  Hartigariy  for  defendants 
in  error. 
40 
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In  JuDe,  1885,  the  defendant  Coverdale  executed  and 
delivered  to  Barhydt  a  chattel  mortgage  upon  certain 
household  furniture,  to  secure  the  payment  of  nine  prom- 
issory notes,  which  will  be  referred  tO  hereafter.  The  mort- 
gage oontaiued  the  following  provision:  ^'And  I,  the  said 
Thomas  Coverdale,  do  hereby  covenant  and  agree  to  and  with 
the  said  A.  G.  Barhydt,  that  in  case  of  default  made  in  the 
payment  of  the  above  mentioned  promissory  notes  or  any  of 
them,  or  in  case  of  my  attempting  to  dispose  of  or  remove 
from  said  county  of  Cass  and  city  of  Plattsmouth  the  afore- 
said goods  and  chattels  or  any  part  thereof,  or  in  case  the 
mortgagee  shall  at  any  time  deem  himself  unsafe,  then  and 
in  that  case  it  shall  be  lawful  for  said  mortgagee  or  his 
assignors  by  himself  or  agent  to  take  immediate  possession 
of  said  goods  and  chattels  *  *  *  *  and  sell  the 
same  at  public  auction." 

On  March  5th,  1886,  Barhydt  filed  an  affidavit  and  pe- 
tition in  replevin  in  the  county  court  of  Cass  county,  to 
recover  possession  of  the  mortgaged  property.  The  goods 
were  taken  under  the  order  of  replevin,  but  as  they  were 
appraised  by  the  sheriff  and  two  appraisers  at  the  sum  of 
$3,275,  the  cause  was  certified  to  the  district  court,  where 
on  the  25th  day  of  April,  1886,  Harman  filed  a  petition 
to  intervene  and  supported  the  same  by  an  affidavit  as 
follows: 

'^  Frederick  A.  Harman,  being  duly  sworn,  on  oath  de- 
poses and  says,  that  on  or  about  the  22d  day  of  June,  a.d. 
1885,  the  above  named  defendant  executed  and  delivered 
to  said  plaintiff  the  chattel  mortgage  exhibited  in  the  peti- 
tion or  affidavit  for  replevin  herein,  for  the  purpose  of  secur- 
ing the  payment  of  nine  several  promissory  notes  of  ths 
defendant  to  said  plaintiff  of  even  date  with  said  mortgagei 
as  follows:  One  for  $100  due  in  thirty  days,  one  for  $100 
due  in  sixty  days,  one  for  $100  due  in  ninety  days,  one  for 
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$100  due  iD  four  months,  one  for  $100  due  in  five  months, 
one  for  $100  due  in  $ix  months,  one  for  $1,600  due  in  one 
year,  one  for  $2,200  due  in  two  years,  and  one  for  $2,100 
due  in  three  years  after  date. 

"That  on  or  about  the  4th  day  of  February,  a.d.  1886, 
the  said  plaintiff  for  a  valuable  consideration  sold,  endorsed, 
and  delivered  to  this  affiant  two  of  the  above  named  prom- 
issory notes,  to-wit:  One  for  $2,200  due  in  two  years  and 
one  for  $2,100  due  in  three  years  after  date,  and  this  affiant 
is  now  in  good  faith  the  owner  and  holder  thereof;  that  no 
part  of  the  same,  either  of  principal  or  interest,  has  ever 
been  paid;  that  as  affiant  is  advised  by  counsel  learned  in 
the  law,  the  said  assignment  and  delivery  of  said  notes  to 
him  as  aforesaid  operated  as  a  transfer  and  assignment  to 
him  of  a  ratable  proportion  of  the  security  for  the  payment 
of  said  notes  created  by  said  chattel  mortgage,  and  this 
affiant  avers  that  said  plaintiff  did  then  and  there  and 
thereby  assign,  transfer,  and  set  over  to  this  affiant  such  a 
proportion  of  said  mortgage  as  is  represented  by  the  pro- 
portion the  face  of  said  affiant's  said  notes  bears  to  the  face 
value  of  all  of  the  above  mentioned  notes  which  still  remain 
unpaid.  Affiant  is  informed  and  verily  belives,  and  there- 
fore alleges,  that  all  of  the  notes  secured  by  said  chattel 
mortage  have  been  paid  except  one  for  $1,600,  due  in  one 
year,  and  the  two  so  assigned  and  delivered  to  this  affiant; 
that  said  plaintiff  is  insolvent  and  has  no  property  liable 
to  seizure.  This  affiant  now  here  elects  under  the  clause 
contained  in  said  chattel  mortgage  to  declare  his  said  prom- 
issory notes  now  due  and  payable,  and  to  make  operative 
the  powers  of  sale  therein  contained." 

Coverdale  filed  an  answer  in  the  replevin  action,  denying 
the  facts  stated  in  the  petition. 

Barhydt  filed  an  affidavit, as  follows t  "Aaron  G.  Bar- 
hydt,  being  first  duly  sworn,  deposes  and  says  that  he  is  the 
plaintiff  in  the  above  entitled  action;  that  he  resides  in 
Plattsmouth,  Nebraska,  and  is  the  owner  of  the  furniture 
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and  of  the  hotel  in  said  city  known  as  the  Perkins  House; 
that  he  is  the  occupant  of  said  hotel  uuder  and  by  authority 
of  a  written  lease  from  F.  F.  Guthman,  the  at  that  time 
owner  of  said  building;  that  the  statement  of  the  said 
Harman  in  said  affidavits  that  said  notes  for  $2,200  and 
$2,100  were  sold,  endorsed,  and  delivered  to  him  (Harman) 
for  a  valuable  consideration,  is  false  and  untrue;  that  the 
two  said  notes  were  left  with  said  Harman  as  collateral  for 
whatever  sum  he  might  be  found  owing  to  said  Harman 
on  the  footing  up  of  the  firm  books  of  A.  G.  Barhydt  &  Co.; 
that  said  arrangement  was  made  soon  after  the  fire  which 
consumed  and  destroyed  their  stores  and  goods;  that  at 
that  time  it  was  not  definitely  known  just  what  was  due 
said  Harman  upon  the  store  account  of  said  Barhydt,  but 
the  books  will  show  that  there  is  less  than  $100  due  said 
Harman  from  said  Barhydt;  that  in  r^ard  to  the  $1,600 
note,  about  the  8th  day  of  January,  1886,  the  firm  of  A. 
G.  Barhydt  &  C!o.  were  overdrawn  at  the  Saline  county 
bank  of  DeWitt  about  $300,  that  several  bills  would  be 
due  in  a  short  time,  and  in  order  to  meet  them  the  said  firm 
borrowed  $800  of  the  said  bank,  giving  the  firm  note  there- 
for, and  that  for  additional  security  affiant  placed  the  said 
$1,600  Coverdale  note  in  the  hands  of  said  bank  as  col- 
lateral for  said  firm  loan ;  that  on  the  afternoon  of  the  day 
on  which  the  fire — Feb.  2d,  1886— occurred,  affiant  assigned 
to  said  bank  over  $1,500  worth  of  good  accounts  to  pay  up 
the  indebtedness  of  said  firm ;  that  on  the  3d  day  of  Feb- 
ruary, 1886,  the  firm  of  A.  G.  Barhydt  &  Co.  was  dissolved 
by  mutual  consent,  said  Harman  assuming  all  liabilities  of 
the  firm ;  that  about  two  weeks  ago  Harman  came  to  Platts- 
mouth  in  order  to  get  affiant  to  sign  some  insurance  papers, 
which  affiant  refused  to  do  until  said  notes  held  by  Harman 
and  the  note  held  by  said  bank  were  returned  to  him ;  that 
Harman  did  not  claim  said  paper,  but  said  he  set  no  store 
by  the  Coverdale  notes  and  would  turn  them  over  to  affiant 
or  his  attorneys  any  time  he  would  sign  the  insurance 
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papers;  that  the  note  held  by  the  bank  he  had  nothing  to 
do  with;  that  it  was  put  up  as  collateral  and  he  would 
have  to  pay  cash  in  order  to  get  the  note;  that  exhibit  'A' 
hereto  attached  is  a  true  and  correct  copy  of  one  of  the 
Ooverdale  notes  secured  by  mortgage  mentioned  in  affidavit 
of  Harman;  that  said  note  is  in  possession  of  affiant  and  is 
wholly  unpaid;  that  exhibit  'B'  hereto  attached  is  a  true 
«)py  of  a  receipt  given  by  said  Harman  for  the  two  Cover- 
dale  notes  heretofore  mentioned ;  that  affiant  is  not  insolvent 
but  is  possessed  of  moneys,  credits,  property,  over  and  above 
any  indebtedness  he  may  have. 

"  EXHIBIT  *  a/ 

^*  $100.  Plattsmouth,  Nbb.,  June  22, 1885. 

^'  Six  months  after  date  we  jointly  and  severally  promise 
to  pay  to  the  order  of  A.  6.  Barhydt,  one  hundred  and 
no  dollars,  for  value  received,  with  interest  at  the  rate  of 
ten  per  cent  per  annum  from  date  until  paid.  And  if 
'Collected  by  suit  we  hereby  agree  to  pay  reasonable  attor- 
ney's fees,  and  consent  that  the  same  shall  be  taxed  as  costs 
.and  enlered  up  as  a  part  of  the  judgment. 

''  N^otiable  and  payable  at  the  First  National  Bank  of 
Plattsmouth. 

"(Signed.)  T.  Covbrdalb." 

"  EXHiBrr  *  B.' 

"DeWitt,  Neb.,  Feb.  3d,  1886. 

^'  Received  of  A.  G.  Barhydt,  as  collateral  to  any  indebt- 
-edness  F.  A.  Harman  may  have  or  will  have  against  A 
G.  Barhydt,  the  following  notes  secured  by  chattel  mort- 
gage: one  notefor  twenty-two  hundred  dollars,  dated  June 
22d,  1885,  due  two  years  after  date,  signed  by  T.  Cover- 
dale;  one  for  twenty-one  hundred  dollars,  dated  June  22d) 
1885,  due  three  years  after  date,  signed  by  T.  Coverdale ; 
.^ach  of  the  above  notes  bearing  interest  at  the  rate  of  ten 
per  cent  from  date. 

"  (Signed)  F.  A.  Harman.*' 
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There  was  also  the  affidavit  of  M.  D.  Polk,  in  substance 
that  Barhydt  in  his  presence  ''  demanded  of  said  Eburman 
his  two  Cioverdale  notes,  together  with  the  $1,600  note 
held  hj  the  bank  at  Wilber,  as  a  condition  precedent  to 
Barhydt's  signing  some  insurance  papers,  so  that  the  loss 
really  sustained  by  A.  6.  Barhydt  &  Co.  might  be  prompt- 
ly paid  to  Harman."  *  *  *  u  Harman  furthermore 
stated  that  he  only  took  the  Coverdale  notes  as  collateral/^ 
etc. 

On  the  30th  of  April,  1886,  the  court  overruled  the  ap- 
plication of  Harman  to  intervene,  to  which  he  excepted, 
and  now  brings  the  cause  into  this  court  by  petition  in  error. 

The  attorneys  for  Barhydt  claim  that  as  there  is  no  final 
order  and  that  a  judgment  has  not  been  rendered  in  the 
action,  this  proceeding  in  error  is  pi-emature.  An  order 
in  the  progress  of  an  action,  to  be  final,  must  be  such  as  de- 
termines  the  action  and  prevents  a  judgment.  Hobba  v. 
BeekwWi,  6  O.  S.,  252.  An  order  affecting  a  substantial 
right,  made  in  a  special  proceeding,  is  a  final  order. 
Powers  V. Beed,  19  O.  S.,  189.  Turpin  v.  Ooates,  12  Neb., 
821. 

In  the  case  last  cited,  the  discharge  of  a  garnishee  before 
judgment  was  held  to  be  a  final  order,  and  subject  to  re- 
view on  error  before  judgment,  citing  Watson  v.  Sullivan^ 
5  O.  S.,43.  The  reason  is,  the  discharge  of  the  garnishee 
would  deprive  the  plaintiff  of  the  lien  acquired  by  his  at- 
tachment upon  the  moneys  and  credits  in  the  hands  of  the 
garnishee,  and  thereby  deprive  him  of  a  substantial  right 
So  in  the  case  at  bar,  Harman  had  some  interest  in  the 
goods  in  question  and  some  right  to  the  possession  appar- 
ently. The  extent  of  that  right  is  a  question  for  the  jury; 
but  sufficient  was  shown  prima  facie  to  entitle  him  to  in- 
tervene to  protect  his  right  in  the  premises.  Taylor  v. 
Adair,  22  Iowa,  279.  Summers  v.  Hutson,  48  Ind.,  228. 
Stick  V.  Dickinson,  38  Cal.,  608.  Carter  v.  Mills,  30  Mo., 
432. 


JULY  TERM,  1886.  631 

Fuller  A  Johiuon  t.  Schroeder. 

The  provision  of  the  code  in  relatioQ  to  intervention  is, 
like  all  other  provisions,  to  be  liberally  construed,  with  a 
view  to  promote  its  object  and  assist  the  parties  in  ob- 
taining justice. 

Whether  Herman  took  the  notes  in  question  absolutely, 
or  as  collateral  security,  can  make  no  difference  so  far  as 
his  right  to  protect  his  interest  in  the  property  is  con- 
cerned. A  transfer  of  notes  secured  by  mortgage  is  a 
transfer  of  the  mortage  pro  tanto.  Studebdker  Manfg,  Co. 
V.  MoCarguVy  ante  p.  501,  and  cases  cited.  Harman  there- 
fore had  an  equitable  assignment  of  so  much  of  the  chattel 
mortgage  in  question  as  was  necessary  to  secure  the  notes 
held  by  him,  and  should  have  been  permitted  to  protect 
that  interest.  The  court  therefore  erred  in  excluding  him. 
The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  ai^d  remanded. 
The  other  judges  concur. 


Fuller  &  Johnson,  plaintiffs  in  error,  v.  J.  C. 
Schroeder,  dependant  in  error. 

1.  Appeal:  trial.  An  action  appealed  from  the  county  court  to 
the  district  court  must  be  tried  on  substantially  the  same  issues 
as  were  presented  to  the  county  court,  unless  some  matter,  such 
as  payment,  release,  etc,  has  arisen  since  the  former  trial. 

2. :    :    piSkadino.    Where  change  of  cause  of  action 

does  not  appear  on  the  face  of  the  petition,  it  may  be  set  up  by 
answer. 

8.  Evidence  examined  and  HM  insufficient  to  sustain  the  Ter- 
dict 

4.  Sale :  PBlvlLiaE  of  usr.  Where  a  reaping  machine  was  sold 
with  leave  to  test  the  same  by  using  it  for  one  day,  HMy  That 
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the  word  da^  ia  to  be  nnderstood  with  reference  to  the  ueago  of 
farmers  in  working  with  snch  machine. 

6.    :    WABBAKTT.   Where  a  machine  was  sold  conditionally, 

and  notes  given  for  the  purchase  price,  which  notes  were  to  be 
returned  in  case  the  machine  &iled  to  comply  with  the  war- 
ranty, Hddf  That  the  return  of  the  machine,  if  properly  made, 
was  a  sufficient  demand  of  the  notes. 

Erbob  to  the  district  court  for  Butler  county.  Tried 
below  before  Post,  J. 

MyerSy  Evans  &  Stede^  for  plaintiff  in  error. 

W.  H.  FiUler  and  BUUngaley  &  Woodwardj  for  defend- 
ant in  error. 

Maxwell,  Ch.  J. 

The  plaintiffs  allege  in  their  petition  ''that  on  July  16, 
1882,  said  plaintiff  conditionally  purchased  of  defendants 
a  Walter  A.  Wood  harvester  and  binder  under  an  ex- 
press warranty  made  by  defendants,  a  copy  of  which  war- 
ranty is  hereto  attached,  marked  'A,'  whereby  defendants 
warranted  said  machine  to  be  made  of  good  material,  and 
capable  of  doing  firstrclass  work  in  cutting,  binding  and 
saving  grain — that  being  the  purpose  for  which  said  ma- 
chine was  intended — and  that  the  plaintiff  was  to  have  one 
day  in  which  to  give  said  machine  a  fair  trial,  and  if  said 
machine  did  network  properly,  then,  and  in  that  case,  said 
plaintiff  was  to  notify  the  agent  of  said  defendants  of  the 
defects  of  said  machine,  and  if  the  agents  of  tbe  defend- 
ants  could  not,  and  did  not,  remedy  said  defects  and  cause 
the  said  machine  to  work  in  a  proper  manner,  then,  and  in 
that  case,  this  plaintiff  was  to  return  the  said  machine  to 
said  defendants.  That  said  plaintiff,  after  giving  said 
machine  one  day's  trial,  and  the  said  machine  wholly  fil- 
ing to  do  the  work  which  it  was  warranted'  to  do,  to- wit : 
out,  bind,  and  save  grain  in  a  satisfactory  manner,  said 
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plaintiff  notified  the  agent  of  said  defendants  that  said 
machine  would  not  work  as  represented.  The  said  agent 
failing  to  remedy  the  defects,  or  to  so  adjust  the  said  ma- 
chine  that  the  same  would  work  in  a  satis&ctory  manner^ 
or  in  the  manner  which  it  was  warranted  to  do,  and  the 
said  machine  being  wholly  worthless  for  the  purpose  for 
which  it  was  intended,  and  for  which  plaintiff  purchased 
it,  and  of  no  value  whatever  to  the  said  plaintiff,  the  said 
plaintiff  returned  said  machine  to  the  agent  of  said  de- 
fendants, and  demanded  a  return  of  the  money  and  notes 
that  he  had  paid  for  such  machine,  which  said  money  and 
notes  said  defendant's  agents  refused  to  so  return. 

That  said  plaintiff,  in  payment  for  said  machine,  paid  to 
defendants  the  sum  of  $60.00  in  money,  and  executed  and 
delivered  to  said  defendants  his  promissory  notes  to  the 
amount  of  $262.50,  payable  at  different  times  and  dates, 
the  exact  dates  of  the  several  payments  being  unknown  to 
the  plaintiff.  That  when  said  plaintiff  returned  said  ma- 
chine he  was  entitled  under  the  terms  of  said  conditional 
sale  to  a  return  of  the  said  sum  of  $50.00  in  money,  and 
also  to  the  return  of  his  promissory,  notes  to  the  sum  of 
$262.50,  but  defendants  refused  to  so  return  them,  but  re- 
tained the  same  and  converted  the  said  money  and  the  said 
notes  to  their  own  use.  That  said  notes  drew  interest  at 
ten  per  cent  from  date,  whereby  defendants  become  in- 
debted to  plaintiff  in  the  sum  of  $50.00,  with  seven  per 
cent  interest  from  July  16,  1882,  and  $262.50  with  ten 
per  cent  interest  from  July  16,  1882.*' 

The  following  is  a  copy  of  Exhibit  "  A  " : 

**  Ulysses,  Neb.,  June  16, 1882. 
*'  Whereas,  J.  C.  Schroeder  has  this  day  given  his  order 
for  one  6}  foot  cut  harvester  and  binder.  Said  machine 
is  warranted  to  be  well  made  of  good  material,  and  capable 
of  doing  first-class  work.  Purchaser  shall  have  one  day 
to  give  it  a  fair  trial,  and  if  it  does  not  work^  shall  give 
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notice  to  G.  Babgon,  Jr.,  and  allow  him  to  get  to  it  and 
remove  defect,  and  if  it  then  does  not  work  well,  it  shall 
be  returned  free  of  charge  to  Ulysses. 

"  G.  Babson,  Jr.,  Agent.'' 

Defendants  below  (plaintiffs  in  error)  filed  the  following 
answer: 

'^  1st.  Come  now  the  defendants,  and  for  answer  denj 
each  and  every  all^ation  in  said  petition  contained,  ex- 
cept such  as  are  hereinafter  admitted. 

^^ Admits  the  sale  of  the  machine.  The  execution  and  de- 
livery of  the  warranty,  and  that  the  contract  price  therefor 
was  as  alleged. 

"  Defendants  allege  that  said  machine  was  in  every  respect 
as  in  said  warranty  it  was  represented  and  agreed,  both  in 
material,  workmanship,  and  capability  of  doing  the  work 
for  which  it  was  in  said  warranty  intended  and  sold. 

'*  2d.  For  further  answer  defendants  all^e  that  said 
action  was  brought  into  this  court  by  appeal  from  a  judg- 
ment rendered  by  the  county  court  of  Butler  county,  Ne- 
braska, against  defendants  and  in  favor  of  plaintiff,  and 
that  the  petition  of  plaintiff  was  filed  herein  in  the  prose- 
cution of  said  case  so  appealed  to  this  court  by  defendants. 

^<  That  said  action  so  tried  in,  and  appealed  from,  said 
county  court,  was  an  action  on  an  account  for  money  had 
and  received,  as  shown  by  plaintiff's  bill  of  particulars  as 
therein  filed,  a  copy  of  which  is  attached  hereto,  marked 
Exhibit '  A.' 

'^  That  defendants  answered  said  bill  of  particulars  in 
said  court  by  general  denial,  a  copy  of  which  answer  is  at- 
tached hereto,  marked  Exhibit  'B.' 

'^  That  upon  the  issues  thus  joined  in  said  county  court 
the  said  cause  was  there  tried  on  January  3,  1883,  and  a 
judgment  therein  rendered  against  defendants  for  |862.50 
and  costs. 

^*  That  defendants  duly  appealed  from  said  judgment  to 
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this  coart  by  filing  their  appeal  boDd  within  time,  and 
having  the  same  approved  and  the  appeal  allowed,  and  by 
filing  a  transcript  at  the  proper  time  in  this  courts  and 
having  the  said  cause  docketed  as  required  by  law.  And 
on  May  15,  1883,  this  court  entered  an  order  requiring 
plaintiff  to  file  his  petition  in  said  cause  within  sixty  days 
from  that  date.  And  on  July  13,  1888,  said  plaintiff 
filed  his  pretended  petition  in  said  cause,  to  which  the 
court  sustained  a  general  demurrer.  And  on  December 
19,  1883,  plaintiff  was  granted  permission  to  file  an 
amended  petition  in  said  action  so  appealed  as  aforesaid. 
And  on  January  3, 1884,  he  filed  his  amended  petition,  in 
which  he  sets  forth,  substitutes,  and  pleads  another  and  en- 
tirely different  cause  of  action  from  the  one  plead,  tried, 
and  brought  to  this  court  by  appeal  in  and  from  said 
county  court  as  aforesaid,  and  fully  abandons  said  cause 
of  action  so  as  aforesaid  tried  in  and  appealed  from  said 
couuty  court,  which  said  cause  so  appealed  to  this  court  is 
the  sole  and  only  action  pending  in  this  court  between 
said  parties.  That  said  amended  petition  states  only  as  a 
cause  of  action  an  allied  breach  of  a  written  warranty, 
which  will  more  fully  appear  from  said  amended  petition, 
to  which  reference  is  made  as  a  part  of  this  answer. 

"exhibit^  A.^ 

^*  The  plaintiff  complains  of  the  defendant  for  that  on  July 
16,  1882,  defendants  were  justly  and  truly  indebted  to 
plaintiff  in  the  sum  of  $312.50,  for  money  had  and  re- 
tained by  defendants  to  and  for  use  of  plaintiff. 

'^  Said  defendants  have  not  paid  the  same  nor  any  part 
thereof,  and  there  is  now  due  from  defendants  to  plaintiff 
the  sum  of  $312.60,  with  interest  thereon  from  July  16 
1882. 

"exhibit  *b.^ 

''Comes  now  said  defendants,  and  for  answer  to  plaintiff's 
petition  deny  each  and  every  allegation  therein  named  and 
ask  for  proof.'* 
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The  plaintiff  below  (defendant  in  error)  demurred  to  the 
second  coant  of  the  answer  upon  the  ground  that  the  facts 
stated  therein  were  not  sufficient  to  constitute  a  defense,  and 
the  demurrer  was  sustained. 

In  this  we  think  the  court  erred. 

An  appeal  from  the  county  court  to  the  district  court 
necessarily  brings  up  the  case  for  trial  in  the  district  court 
upon  substantially  the  same  issues  as  were  presented  in  the 
county  court,  unless  some  matter  has  arisen  since  the  trial, 
such  as  payment,  release,  etc.  O^Leary  v.  Isiey^  12  Neb., 
136.     U.  P.  Railway  v.  Ogilvy,  18  Neb.,  638. 

The  rule  is  admitted  by  the  attorneys  for  the  defendant 
in  error,  but  they  say  that  the  remedy  of  the  plaintifis  in 
error  was  by  motion  to  strike  the  petition  from  the  files, 
and  that  having  filed  an  answer  in  the  case  they  waived 
the  defect.  Whjere  the  objection  is  apparent  on  the  face  of 
the  petition,  a  motion  to  strike  from  the  files  would  be  the 
proper  remedy ;  but  there  are  many  cases  where  the  ob- 
jection can  be  made  available  only  by  answer. 

The  petition  in  the  county  court  may  have  been  inartis- 
tically  drawn,  and  did  not  fully  state  the  cause  of  action,  as 
in  many  cases  in  that  court  the  pleadings  are  not  prepared 
by  attorneys ;  but  in  the  district  court,  where  greater  care 
is  required  in  pleading,  the  cause  of  action  is  more  accu- 
rately set  forth. 

If  the  identity  of  the  cause  of  action  is  the  same,  the  rule 
is  not  violated. 

The  second  count  of  the  answer,  however,  alleges  that 
said  action  '^  was  an  action  on  an  account  for  money  bad 
and  received.^' 

If  that  all^ation  is  true,  the  objection  in  the  second 
count  of  the  answer  to  the  petition  was  well  taken,  and  the 
demurrer  should  have  been  overruled. 

2d.  On  the  trial  of  the  cause  the  jury  returned  a  ver- 
dict in  favor  of  the  plaintiff  below  (defendant  in  error)  for 
the  sum  of  $399.12,  upon  which  judgment  was  rendered. 
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The  material  errors  assigned  will  be  considered  in  their 
order.  First,  That  the  evidence  is  not  sufficient  to  sustain 
the  verdict. 

The  testimony  tends  to  show  that  the  defendant  in  error 
purchased  the  machine  in  question  on  the  16th  day  of  June, 
1882 ;  that  on  the  morning  of  the  15th  of  July,  the  agent 
of  the  plaintiffs  in  error  set  up  the  machine,  and  on  the  after- 
noon of  the  same  day  the  defendant  in  error  commenced 
cutting  a  piece  of  barley.  There  is  testimony  in  the  record 
tending  to  show  that  the  barley  was  somewhat  uneven  in 
height,  some  of  it  being  of  ordinary  height  and  some  quite 
short.  The  defendant  in  error  concedes  that  there  were 
two  spots  in  the  field  where  the  barley  was  very  short,  and 
the  only  variance  in  the  testimony  upon  that  point  was  as 
to  the  number  and  extent  of  such  spots.  There  is  testi- 
mony from  which  the  jury  might  find  that  at  least  a  fourth 
of  the  field  consisted  of  such  spots  of  short  grain.  That 
the  machine  did  not  work  well  at  first  seems  to  be  con- 
ceded, although  there  is  no  claim  that  the  fault  was  in  the 
material  or  construction  of  the  machine. 

A.  H.  Skinner,  who  was  in  the  employ  of  the  agent  of 
the  plaintiffs  in  error,  on  his  direct  examination  testifies  as 
follows : 

'^  I  set  up  the  machine  for  plaintiff  and  partially  started 
it  When  we  first  went  into  the  field  it  missed  a  few  bun- 
dles; it  was  not  properly  adjusted.  That  was  July  15th 
I  had  the  machine  almost  right  when  Cooper  came,  and 
I  turned  it  over  to  him.  It  didn't  bind  well  at  first,  and 
would  bind  two  bundles  together.  That  was  owing  to 
two  reasons.  The  needle  didn't  throw  quite  far  enough, 
and  I  lengthened  that  out  and  then  tightened  the  tension. 
That  is  all  it  needed.  After  Cooper  came  I  staid  while 
they  went  round  two  or  three  times.  Cooper  stopped  it 
from  binding  bundles  together.  It  only  bound  them  to- 
gether once  after  Cooper  came,  to  my  knowledge.  He  tight- 
ened the  tension  and  stopped  that.     It  might  have  thrown 
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off  one  or  two  unbound  bundles  after  Cooper  came,  but  I 
don't  remember  of  any.  I  think  the  machine  did  good 
work.  That  was  a  pretty  bad  field  to  run  a  machine  in,  on 
account  of  the  grain  being  uneven.  There  was  places  in 
it  where  it  was  not  over  six,  eight,  or  ten  inches  high,  and 
it  is  difficult  to  do  good  work  in  a  field  of  that  kind.  I 
should  think  one-quarter  of  the  field  was  short  grain. 
Where  the  grain  is  short  the  head  will  be  taken  in  with 
the  knotter  and  make  more  than  it  can  handle.  Any  ma- 
chine would  fail  to  bind  in  that  case.  The  tension  has  to 
be  properly  adjusted  in  all  machines.  Plaintiff  Was  not 
satisfied  with  the  machine  at  first,  but  after  Cooper  had 
been  there  awhile  Schroeder  expressed  himself  as  beingsatis- 
fied  with  the  working  of  the  machiae.  When  I  was  about 
to  leave,  Schroeder  said  he  thought  it  would  l)e  a  good  idea 
for  me  to  stay  and  learn  irom  a  man  who  knew  how  to  run 
a  machine,  as  he  had  got  that  to  running  all  right  as  soon 
as  he  came.'' 

J.  A.  Cooper,  who  was  traveling  salesman  for  plaintiffi 
in  error,  on  his  direct  examination  testifies : 

*'  I  adjusted  the  machine  sold  to  plaintiff  in  1882.  I 
got  there  about  two  o'clock;  the  machine  had  been  started 
.and  Skinner  seemed  to  be  adjusting  the  needle  when  I  got 
there.  When  I  got  there  it  would  sometimes  bind  two 
bundles  together ;  it  lost  three  or  four  loose  bundles  by 
the  grain  being  too  short.  The  long  way  of  the  barley 
field  was  east  and  west  Both  of  the  east  corners  were 
very  short,  and  the  center  of  the  field  was  short;  in  fact 
it  was  a  very  spotted  field;  barley  was  better  on  high 
ground  than  low  ground.  I  thought  it  had  been  wet  in 
the  spring  and  made  it  uneven.  That  machine  would  bind 
grain  down  to  twelve  inches,  and  above  that  length  if 
properly  handled;  would  bind  short  as  well  as  long  grain. 
There  is  a  crank  just  back  of  the  operator  as  he  drives,  by 
which  he  can  throw  the  binder  back  and  forth  and  get  the 
center  of  the  grain  whether  it  is  long  or  short    If  the 


JULY  TERM,  1886.  689 

Fuller  &  Johnson  y.  Bchroeder. 

grain  is  short  and  you  fail  to  throw  the  binder  back  the 
grain  comes  between  the  binder  and  knotter  and  will  fall 
out  unbound.  That  was  sometimes  the  cause  in  this  case, 
because  the  driver  seemed  to  be  tending  more  to  his  horses, 
as  there  was  four  of  them,  and  he  didnH  throw  the  binder 
back  and  forth. 

"I  showed  plaintiff  how  to  operate  that.  He  didn't 
seem  to  pay  much  attention  to  it.  He  very  seldom  tried 
to  adjust  the  machine  for  short  grain.  The  reason  there 
were  two  bundles  tied  together  was  because  the  tension  was 
too  loose,  and  for  that  reason  the  knife  failed  to  cut  the 
string  afler  binding  the  first  bundle.  I  explained  every- 
thing to  plaintiff.  I  asked  him  to  get  down  from  his  seat 
— he  was  driving  the  machine — and  I  would  explain  to 
him  how  to  adjust  the  machine;  and  he  said  it  was  like 
any  binder ;  and  I  asked  him  again  to  get  down,  but  he 
didn't,  and  I  gave  the  explanation  where  he  was  sitting. 
I  don't  think  he  learned  anything,  or  very  little  about  it, 
because  he  could  not  see.  I  tried  to  show  him  why  it  bound 
two  bundles  together.  I  showed  him  the  lever  to  adjust 
the  reel  and  sickle  for  long  and  short  grain.  He  used  these 
conveniences  but  very  little  while  I  was  there.  The  ma- 
chine did  very  good  work  while  I  was  there.  It  did  the 
poorest  work  in  the  short  grain.  The  band  being  so 
Dear  the  top,  by  not  adjusting  the  binder^  that  they  fell  out 
loose,  leaving  the  string  on  the  ground.  That  would  have 
been  bound  outside  of  the  extremely  short  grain  had  the 
driver  properly  adjusted  the  machine  for  short  grain.  The 
adjustment  of  the  tension  and  knife  very  materially  affected 
the  binding  of  the  machine.  It  depends  upon  the  condi- 
tion of  the  grain  as  to  dampness  and  ripeness  as  to  the  con- 
dition of  the  tension. 

^^  I  examined  that  machine  after  it  was  brought  back  and 
found  DO  defects  in  it.  Think  I  would  have  found  them 
had  there  been  any.  Plaintiff  found  no  fault  with  it  after 
I  adjusted  the  tension,  when  I  first  went  there.     He  said 
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if  it  woald  bind  that  waj  it  would  be  all  right  When 
Schroeder  brought  machine  back  I  went  out  with  him  to 
look  at  it  The  tension  was  very  loose^  and  for  that  reason 
it  would  not  have  bound  properly  without  adjusting. 
Plaiirtiff  then  told  me  he  had  made  other  arrangements, 
and  didn't  want  to  keep  it  if  it  did  good  work,  and  he 
didn't  want  to  see  it  work.  Think  Reynolds  and  Malone 
were  present  at  that  time.  I  then  asked  plaintiff  to  go 
with  me  and  put  the  machine  in  another  field  and  give  me 
an  opportunity  to  show  him  that  tlie  machine  was  all  right 
and  capable  of  doing  good  work.  He  said  he  didn't  want 
to  see  it  do  good  work,  and  wouldn't  take  it  if  it  did,  as  he 
had  already  made  other  arrangements.  I  think  with  proper 
management  the  machine  would  have  done  first-class  work. 
I  think  an  ordinary  farmer,  by  paying  proper  attention, 
and  doing  as  requested,  could  have  learned  to  adjust  and 
run  it  80  as  to  do  good  work.  I  tried  to  instruct  him  fairly, 
but  it  is  hard  for  a  man  to  talk  when  he  does  not  get  any 
attention." 

G.  T.  Reynolds,  who  was  in  the  employ  of  the  agents  of 
the  plaintifis  in  error,  on  his  direct  examination  testifies  as 
follows : 

^^I  saw  machine  work  in  plaintiff's  barley.  The  grain 
was  very  uneven ;  fair  height  on  west  end.  On  east  end 
of  field  it  was  shorter,  and  in  center  and  north  side  it  was 
very  low ;  some  so  short  that  it  never  headed  out  at  all. 
About  one-third  of  it  was  short,  less  than  twelve  inches 
high.  The  machine  did  good  work  on  going  over  ten 
inches  high.  I  was  at  plaintiff's  field  on  July  17,  1882. 
I  went  at  plaintiff's  request,  and  told  him  I  was  not  an 
expert,  but  could  send  him  Mr.  Cooper  the  next  morn- 
ing. He  said  that  would  not  do,  as  his  grain  was  going 
into  the  ground.  I  told  him  I  would  go,  but  reserved  the 
right  to  send  Mr.  Cooper  there,  in  case  anything  was 
wrong  with  the  machine.  The  machine  did  first-class  work, 
and  plaintiff  expressed  himself  as  satisfied  with  it    I  fixed 
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the  knife,  and  Mr.  Schroeder  complimeated  me  for  fixing 
the  machine  so  quick.  It  was  cutting  the  cord  off  too 
quick  when  I  went  there,  and  for  that  reason  did  not  bind 
good.  That  was  all  the  trouble  except  the  tension  needed 
a  little  adjustment  The  knife  was  an  adjustable  one.  I 
was  there  most  of  the  afternoon.  No  trouble  with  the 
machine  after  we  started  it.  The  machine  was  capable  of 
doing  and  did  first-class  work.  Hulbert  drove  the  ma- 
chine  while  I  was  there.  The  machine  was  hauled  back  to 
my  oiSce  or  left  in  the  public  square  in  our  town.  I  never 
took  possession  of  it  The  machine  missed  binding  a  few 
bundles  that  aflternoon,  and  I  showed  plaintiff  that  it  was 
done  by  pieces  of  grain  dropped  into  the  knotting  ap})ara- 
tus,  crushing  the  berry  and  making  the  string  slick.  I 
told  him  it  would  bind  the  next  bundle,  and  he  said,  *I 
like  that;'  that  his  old  binder,  when  it  missed  one  bundle, 
it  would  not  bind  another  until  it  was  stopped  and  fin- 
gered with.  He  said,  '  I  see  this  machine  does  not  have 
to  be  fingered  with  every  time  it  misses  a  bundle.'  The 
machine  bound  two  bundles  together  once.  I  tightened  up 
the  tensiop  and  that  remedied  that.  The  string  was  too 
loose,  and  could  be  fixed  by  tightening  the  tension.  It  did 
not  do  it  any  more.  I  examined  the  machine  in  question 
and  found  no  defects  in  it  I  would  have  found  them  if 
there  had  been  any.  We  cut  one  line  through  oats.  It 
missed  one  bundle  before  we  got  tensions  adjusted  for  oats. 
Then  it  bound  the  rest.  It  did  good  work  in  the  oats,  and 
plaintiff  said  he  guessed  it  was  all  right.  Plaintiff  brought 
the  machine  to  Ulysses.  He  did  not  brins:  it  to  my  place 
— he  turned  across  the  street  and  left  it  standing  in  the 
public  square.  Plaintiff  asked  me  where  he  should  put  the 
machine,  and  said  he  had  fooled  with  it  all  he  was  going 
to.  I  said :  '  You  ought  to  have  told  me  yesterday,  so  I 
could  have  remedied  it,  or  given  you  assistance  if  you 
needed  any,  but  you  told  me  you  was  satisfied,  and  I  don't 
believe  you  have  a  right  to  return  the  machine  without 
41 
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giving  the  company  a  chance  to  remedy  the  defects,  if 
there  were  any/  I  told  him  I  would  not  receive  the  ma- 
chine unless  he  would  allow  me  to  send  a  man  there  to  see  if 
there  was  a  defect  in  it,  according  to  our  contract  Cooper 
said  the  machine  was  all  right,  and  asked  an  opportunity  to 
show  it,  but  Schroeder  said  he  couldn't'  have  it ;  that  he 
didn't  wi^nt  to  try  it  for  the  reason  that  it  might  do  good 
work,  and  he  would  then  have  to  keep  it,  and  he  didn't 
want  the  machine  under  any  circumstances.  That  was 
July  18th — same  day  machine  was  returned.  Think  he 
also  said  then  that  he  had  made  other  arrangements." 

J.  C.  Schroeder,  the  plaintiff  below  (defendant  in  error), 
in  his  direct  examination,  testified  as  follows  : 

^^  I  took  the  machine  out  from  Ulysses  on  the  11th  of 
July.  Just  before  starting  out,  Mr.  Reynolds  called  me 
into  his  office  and  asked  me  how  much  money  and  how 
many  notes  I  wanted  to  pay  for  the  machine.  The  ma- 
chine was  $312.60,  and  I  gave  him  $50  in  cash,  and  one 
note  for  $62.50,  and  another  note  for  $100,  and  two  notes 
for  $100  each.  I  executed  these  notes  and  gave  him  $50 
in  money.  I  took  the  machine  home  that  day.  Reynolds 
said  he  would  send  a  man  to  set  the  machine  up,  and  he 
sent  Mr.  Skinner  on  the  16th  of  July.  When  the  machine 
started  he  could  not  make  it  work.     Mr.  Skinner  couidn'L 

*'  We  started  the  machine  in  the  afternoon. 

*^My  hired  man,  Mr.  Skinner,  and  Mr.  Cooper  was 
present 

^'Skinner  said  it  was  his  business  to  feed  and  tafiy  antil 
Cooper  came.  Skinner  and  Cooper  fooled  around  the  ma- 
chine and  fingered  with  it  Sometimes  it  would  bind  two 
or  three  bundles  together.  They  would  whoop  and  holler^ 
and  Mr.  Cooper  said  it  was  a  good  machine  because  it  drag- 
ged the  sheaves  into  the  shock.  Loose  bundles  would 
come  out,  and  then  they  would  come  outall  bound  together. 
All  the  way  they  made  it  work  was  by  one  man  working 
alongside  of  it  and  helping  it  all  the  time.    Skinner  went 
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home  pretty  soon — ^Cooper  stayed  most  all  the  afternoon, 
and  towards  night  he  got  in  his  buggy  and  made  us  a  little 
speech — ^that  we  should  loosen  the  tension  in  the  morning 
when  it  was  damp^  and  so  on — that  after  it  was  run  a 
couple  of  days  and  the  paint  wore  off,  it  would  run  all 
right 

'[  The  field  was  in  good  condition.  The  next  day  was 
Sunday,  and  me  and  my  hired  man  tried  the  machine.  I 
was  anxious  and  wanted  it  to  de>  good  work.  The  field 
was  in  as  good  a  condition  as  a  man  could  wish  for.  I  could 
not  make  the  machine  work,  and  next  morning  I  again 
went  to  Mr.  Reynolds  and  told  him  that  if  h^  couldn't 
fix  it  I  would  haul  it  in.  On  the  17th  day  of  July,  I  went 
to  the  agent  at  Ulysses  and  told  him  myself  that  it  would 
not  work  and  that  he  must  come  out  and  fix  it.  He  came 
out  and  tried  to  fix  it,  and  made  it  do  any  kind  but  good 
work.  The  next  day  was  the  fourth  day  that  I  had  it,  and 
I  had  but  three  acres  left — my  hired  man  and  I  tried  to  work 
the  machine ;  he  drove,  and  I  walked  along  by  the  side  of 
the  machine,  and  it  did  just  the  same' way. 

''We  suffered  about  four  days  with  the  machine  cutting 
nine  acres  of  barley,  and  we  drawed  off  the  loose  barley, 
which  was  five  loads,  that  the  machine  failed  to  bind.  I 
followed  the  directions  of  Skinner,  Reynolds,  and  Cooper. 
I  did  all  in  my  power  to  do  what  they  instructed  me  to  do, 
and  it  done  just  as  poor  work  as  it  could  do. 

"When  I  had  the  barley  cut,!  did  not  unhitch  but  drove 
straight  to  Ulysses,  and  returned  it  to  Mr.  Reynolds.  I 
wanted  my  notes  and  money  again,  and  he  said  I  could 
not  unhitch  from  the  machine,  but  I  unhitched,  and  never 
hitched  to  it  again.  I  demanded  my  noties,  but  he  would 
not  give  them  to  me.  They  never  returned  the  notes  or 
money.'' 

This  testimony  of  Schroeder  was  given  before  that  of 
Skinner,  Cooper,  and  Reynolds,  heretofore  quoted,  and 
there  is  no  rebutting  testimony  denying  certain  admissions 
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alleged  to  have  been  made  by  him:  Firet,  testimoDj  of 
Skinner  that  ^^after  Cooper  had  been  there  awhile  Schroeder 
expressed  himself  as  being  satisfied  with  the  working  of 
the  machine.  When  I  was  about  to  leave,  Schroeder  said 
he  thought  it  would  be  a  good  idea  for  me  to  stay  and 
learn  from  a  man  who  knew  how  to  run  a  machine,  as  he 
had  got  that  to  running  all  right  as  soon  as  he  came"; 
Seeondy  the  testimony  of  Cooper,  as  follows :  '^  I  showed 
plaintiff  how  to  operate  that  He  didn't  seem  to  pay  much 
attention  to  it.  He  very  seldom  tried  to  adjust  themacliine 
for  short  grain.  *  *  *  j  asked  him  to  get  down  from 
the  seat— *he  was  driving  the  machine — and  I  would  ex« 
plain  to  him  how  to  adjust  the  machine,  and  he  said  it  waa 
like  any  binder ;  and  I  asked  him  again  to  get  down,  but 
he  didn't,  and  I  gave  the  explanation  where  he  was  sitting. 
I  don't  think  he  learned  anything,  or  very  little  about  it^ 
because  he  could  not  see.  I  tried  to  show  him  why  it 
bound  two  bundles  together.  I  showed  him  the  lever  to 
adjust  the  reel  and  sickle  for  long  and  short  grain.  He 
used  these  conveniences  but  very  little  while  I  was  there. 
The  machine  did  very  good  work  while  I  was  there.  It 
did  the  poorest  work  in  the  short  grain.  The  band  being 
so  near  the  top,  by  not  adjusting  the  binder,  that  they  fell 
out  loose,  leaving  the  string  on  the  ground.  TKat  would 
have  been  bound  outside  of  the  extremely  short  grain,  had 
the  driver  properly  adjusted  the  machine  for  short  grain''; 
and,  Thirdy  the  testimony  of  Reynolds,  as  follows:  "The 
machine  did  first-class  work,  and  plaintiff  expressed  him- 
self as  satisfied  with  it.  I  fixed  the  knife  and  Mr.  Schroe- 
der complimented  me  for  fixing  the  machine  so  quick.  It 
was  cutting  off  the  cord  too  quick  when  I  went  there,  and 
for  that  reason  did  not  bind  good.  That  was  all  the  trouble 
except  the  tension  needed  a  little  adjustment.  The  knife 
was  an  adjustable  one.  I  was  there  most  of  the  forenoon. 
No  trouble  with  the  machine  after  we  started  it  The  ma- 
chine was  capable  of  doing  and  did  first-class  work.''      * 
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^  *  And  on  the  snoceeding  day  at  Ulysses^  '^  Cooper 
said  the  machine  was  all  right,  and  asked  an  opportunity 
to  show  it)  but  Schroeder  said  he  couldn't  have  it,,  that 
he  didnH  want  to  try  it  for  the  reason  that  it  might  do 
good  work  and  he  would  then  have  to  keep  it,  and  he  didn't 
want  the  machine  under  any  circumstances/' 

These  are  specific  charges  relating  to  the  conduct  of  the 
defendant  in  error  in  regard  to  this  machine,  and  of  ad- 
missions made  by  him  which  are  not  met  by  him  by  his 
sweeping  allegation  of  performance. 

If  these  allegations  were  untrue,  it  was  in  his  power  to 
deny  them,  and  having  failed  to  do  so,  for  the  purposes 
of  this  action  they  stand  admitted. 

While  the  purchaser  of  the  machine  may  insist  that  the 
machine  shall  fully  correspond  in  every  respect  with  the 
terms  of  sale  in  regard  to  material,  construction,  and  other- 
wise, yet  when  the  machine  delivered  corresponds  in  all 
respects  with  the  terms  of  sale,  and  performs  according  to 
the  conditions  of  the  warranty,  the  purchase  will  be  com- 
plete. The  law,  while  it  respects  the  rights  of  the  pur- 
cbaser,  and  protects  him  in  the  enforcement  of  his  contract^ 
also  protects  the  manufacturer,  who  bestowed  his  material 
labor,  and  skill  in  the  construction  of  the  machine,  in  the 
assertion  of  his  rights.  In  other  words,  the  law  requires 
good  faith  on  the  part  of  the  manufacturer  and  also  of  the 
purchaser.  If,  therefore,  a  machine  corresponds  in  all  re- 
spects with  the  terms  of  sale,  the  purchaser  cannot  avoid 
the  sale  by  reason  of  his  change  of  mind  or  n^lect  to 
operate  the  machine  with  diligence  and  care.  That  is,  his 
own  conduct,  inattention,  or  want  of  skill  cannot  be  made 
the  basis  of  a  claim  of  defect  in  the  machine  itself. 

If  these  allied  admissions,  made  by  Schi'oeder,  and  the 
allegations  that  he  did  not  operate  the  machine  pro|)erlyi 
are  true,  the  cause  of  the  defects  complained  of  is  largely 
the  result  of  his  own  conduct.  The  facts  that  on  the  17th 
of  July  he  expressed  himself,  to  Reynolds  as  satisfied  with 
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the  machiqe ;  that  he  thereafter  completed  the  putting  of 
his  barley,  and  immediately  on  such  completion  returned 
the  machine  to  Ulysses,  and  refused  to  permit  Mr.  Cooper 
to  give  the  machine  another  trial  *^  for  the  reason  that  it 
might  do  good  work,  and  he  would  then  have  to  keep  it,'' 
are  strong  circumstances  tending  to  show  a  determination 
on  the  part  of  Schroeder  not  to  keep  the  machine  even  if 
it  complied  with  the  terms  of  warranty. 

The  preponderance  of  the  evidence  is  therefore  against 
the  verdict. 

3d.  The  plaintifis  in  error  claim  that  the  defendant  in 
error  having  commenced  to  use  the  machine  about  2  o'dodc 
P.H  of  Saturday,  July  15th,  and  used  the  same  during  the 
remainder  of  that  day  and  also  on  the  afternoon  of  the 
succeeding  day,  is  thereby  precluded  from  rescinding  the 
contract.  . 

It  is  asserted  with  much  confidence  that  in  law  there  are 
no  fractions  of  a  day,  and  that  the  defendant  in  error  hav- 
ing used  the  machine  duripg  Saturday  afternoon,  thereby 
used  it  for  an  entire  day. 

.  "The  wonl  day,  in  law,  embraces  the  entire  day;  but 
that  a  day  in  law  is  not  divisible,  is  a  mere  fiction,  only 
observed  for  the  purposes  of  justice,  and  never  adhered  to 
when  it  would  work  mischief.'^  FolleU  v.  Hall  d  oL^  16 
Ohio,  113.  The  purpose  of  this  provision  in  the  contract 
was  to  give  the  purchaser  a  fair  opportunity  to  test  the 
machine;  he  was  to  have  it  during  an  entire  day.  The 
word  day  is  to  be  understood  with  reference  to  the  usage 
of  farmers  in  the  working  of  such  machines. 

The  objection  therefore  is  untenable. 

4th.  Considerable  stress  is  laid  by  the  plaintifib  in  error 
on  the  fact  that  no  demand  was  made  for  the  notes  in  ques- 
tion before  bringing  suit.  Where,  however,  the  terms  of 
sale  are  that  in  case  the  machine  fails  to  comply  with  the 
conditions  of  the  warranty,  and  may  be  returned  to  the 
seller,  or  his  agent,  the  return  of  the  machine,  if  duly 
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made,  and  notice  to  the  agent^  are  a  safficient  demand  of  the 
notes. 

The  notes  are  delivered  on  conditions  merely  that  the 
machine  will  fill  the  requirements  of  the  contract,  the  de- 
livery not  being  absolute.  It  was  the  duty  of  the  agents 
therefore,  if  the  machine  was  properly  returned  (but  not 
otherwise)  to  return  the  notes.  This  ground  of  error  is 
therefore  not  well  taken. 

As  there  must  be  a  new  trial^  it  will  not  be  necessary  to 
consider  the  other  assignments  of  error. 

The  judgment  of  the  district  court  ip  reversed  and  tha 
cause  remanded  for  further  proceedings. 


S£V£BS£D  AND  REMANDED. 


The.  other  judges  concur. 


J.  E.  Throckmorton  et  al.,  plaintiffs  in  error,  v. 
The  State,  ex  rel.  Ernest  G.  Heh^man,  db- 
fendant  in  error. 

1.  Boads:  sstablishmeht:  mandamus.  An  elector  residing 
within  five  miles  of  a  proposed  roadj  has  an  interest  in  the 
establishing,  laying  oat,  opening,  and  working  the  same,  inde- 
pendent of  that  which  he  has  in  common  with  the  pnbUc  at* 
large,  snfficient  to  enable  him  to  maintain  an  action  by  man- 
damns  to  enforce  an  ascertained  dnty  in  respect  thereto  by  a 
public  board  or  officer. 

3,    — :  :  .  A  mandamus  will  not  iasne  to  a  conn  ty 

board  to  canse  a  section  line  to  be  opened  and  worked  as  a  pnb- 
lie  road  unless  it  has  been  judicially  ascertained  and  decided 
by  said  board  under  existing  facts  and  conditions  that  the  pub- 
lic good  requires  it. 

Error  to  the  district  court  for  Madison  county.   Heard 
below  before  Crawford,  J. 
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WUliam  V.  AUen  and  John  8.  BobiMon,  for  plaiDtifb 
in  error. 

H.  C.  Brome,  for  defendant  in  error. 

GOBBy  J. 

This  case  arises  opon  a  petition  to  the  district  oomt  of 
Madison  oonnty  for  a  peremptory  writ  of  mandamoa 
against  the  defendants,  who  then  cohstitated  the  board  of 
county  oommission^rs  oi  said  county,  commanding  them  to 
cause  a  certain  section  line  road  in  said  county  to  be  opened 
and  worked  in  the  same  manner  as  other  public  roads. 

As  the  case  was  decided  on  demurrer  to  the  petition, 
I  here  copy  it  at  length : 

**  Your  petitioner  complains  of  the  defendants  fbr  that 
the  county  of  Madison  now  is,  and  for  more  than  ten  years 
last  past  has  been,  a  political  subdivision  of  the  state  of 
Nebraska,  duly  organized  as  a  county  under  the  laws 
thereof. 

''The  defendants,  J.  E.  Throckmorton,  Charles  Olson, 
and  Charles  B.  Burrows,  now  are,  and  ever  since  the  6th 
day  of  January,  1886,  have  been,  the  duly  elected,  quali- 
fied, and  acting  board  of  county  commissioners  of  said 
Madison  county;  the  said  J.  E.  Throckmorton  being 
chairman,  and  the  said  Charles  Olson  and  Charles  B. 
Burrows  being  members  of  said  board  of  county  commis- 
sioners. 

''  Tour  petitioner  is,  and  for  more  than  five  years  last 
past  has  been,  a  resident,  elector,  and  taxpayer  of  said 
Madison  county,  Nebraska,  and  does  now,  and  at  all  the 
time  hereinafter  mentioned  has,  resided  within  five  miles 
of  the  proposed  public  road  hereinafter  referred  to : 

''  The  section  line  commencing  at  the  north-east  comer 
of  section  thirty-six,  township  twenty-four,  range  one  west 
of  the  sixth  principal  meridian,  in  Madison*  county.  No- 
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braskay  mnniDg  thence  west  on  the  section  line  betweeft 
section  twenty-five  and  section  thirty-six,  to  a  point  on  said 
section  line  where  said  section  line  is  intersected  by  the  ex- 
isting public  road  in  said  Madison  county,  has  not  hitherto 
been  opened  and  worked  as  a  public  road. 

*'  The  public  good  does  now  require,  and  at  all  the  times 
hereinafter  mentioned  has  required  that  said  section  line 
should  be  opened  and  worked  in  the  same  manner  as  other 
public  roads. 

"  On  the  —  day  of  January,  1886,  there  was  filed  with 
the  county  clerk  of  said  Madison  county,  a  petition  in 
writing  reciting  the  aforesaid  fact  that  the  public  good 
fequired  that  said  section  line  should  be  opened  and  worked 
in  the  same  manner  as  other  public  roads,  and  praying  the 
said  board  to  open  said  road  and  cause  the  same  to  be 
worked  as  other  public  roads.  Said  petition  being  signed 
by  ten  electors  of  said  Madison  county,  all  of  whom  re- 
sided within  five  miles  of  said  proposed  road. 

That  said  petition  having  been  brought  to  the  attention 
of  said  board  of  county  commissioners,  and  the  same 
being  on  file  before  said  board,  action  thereon  was  deferred 
from  time  to  time  until  the  —  day  of  April,  1886,  at  a 
rf^lar  session  of  said  board  held  in  the  manner  provided 
by  law  at  Madison,  the  county  seat  of  Madison  county, 
for  the  consideration  of  general  business  of  said  board. 
Whereupon  in  the  matter  of  said  petition,  aud  upou  a 
bearing  had  thereon  by  said  board  of  county  commis- 
sioners, it  was  ordered  that  the  several  signers  upon  said 
petition  be  required  to  pay  to  the  treasurer  of  said  Madi- 
son county,  on  or  before  the  first  day  of  June,  188(j,  the 
sum  of  one  hundred  and  twenty-five  dollars,  being  the 
damages  claimed  to  be  sustained  by  reason  of  opening  of 
said  road  by  third  persons,  property  owners,  who  had  filed 
their  claims  for  damages,  which  were  allowed  by  the  de- 
fendants as  sudi  board  of  county  commissioners,  then  and 
in  that  event  the  said  petition  should  be  granted,  and  the 
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said  section  line  should  be  opened  and  worked  in  the  same 
manner  as  other  public  roads ;  but  if  said  sum  of  money  *. 
was  not  paid  to  the  said  treasurer  on  or  before  said  dat^ : 
then  said  petition  should  be  denied,  and  said  section  line 
should  not  be  opened  and  worked  as  a  public  road.  The 
aforesaid  order  and  decision  of  said  board  of  county  com- 
missioners in  the  matter  of  opening  said  section  line  being 
entered  upon  the  journal  of  said  board  of  county  commis* 
sionersy  on  said  —  day  of  April,  1886,  in  the  words  and 
figures  following,  to-wit: 

''On  motion  of  petitioners  for  road  ooounencing  on 
north-east  comer  of  sec  36,  t  24,  r.  1,  sixth  prindpat 
meridian,  Madison  county,  Nebraska,  running  thence  west- 
to  the  intersection  of  the  present  public  road,  pay  all  claims 
for  damages  for  such  road  by  the  1st  of  June,  1886,  the 
petition  will  be  granted ;  if  not,  rejected. 

''  That  by  law  it  was  and  is  the  duty  of  said  board  of 
county  commissioners  to  cause  said  section  line  to  be  opened 
and  worked  in  the  same  manner  as  other  public  roads. 
Yet  the  said,  board  of  county  commissioners  disregarded- 
their  duty  in  the  premises,,  and  in  violation  of  the  righta' 
of  your  petitioner  and  others,  electors  and  taxpayers  of 
said  county,  interested  in  the  opening  of  said  section  line,' 
did  on  the  —  day  of  April,  1886,  refuse,  and  do  now< 
refuse  to  open  said  section  line,  and  cause  the  same  to  be 
worked  as  a  public  road ;  and  did  then  and  do  now  refuse 
to  make  any  other  or  different  order  in  the  premises  than 
the  said  order  so  as  aforesaid  made  and  entered  upon  the: 
journal  of  said  board  of  county  commissioners  on  the  said 
—  day  of  April,  1886. 

'^  That  your  petitioner  is  entirely  without  remedy  in  the 
premises,  except  relief  be  afforded  by  the  interposition  of 
this  honorable  court 

"  Wherefore  your  petitioner  prays  that  a  writ  of  man- 
damus may  issue,  commanding  said  defendants,  the  board 
of'  county  commissioners  of  said  Madison  county,  at  their 


JULY  TERBf,  1886.  661 

Throckmorton  t.  Btato. 

next  meeting  held  after  the  service  of  said  writ,  hy  an 
order  entered  of  reoord  upon  the  journal  of  said  board  of 
county  commissioners,  to  cause  said  section  line  to  be 
opened  and  worked  in  the  same  manner  as  other  public 
roads. '^ 

The  defendants  demurred  to  the  petition.  The  follow- 
ing is  a  copy  of  the  demurrer: 

^'  And  now  come  the  said  defendants  and  demur  to  the 
petition  of  the  plaintiff,  and  assign  the  following  grounds 
thereof: 

^'  1.    Because  plaintiff  has  not  legal  capacity  to  sue. 

*^  2,    Because  there  is  a  defect  of  parties  plaintiff. 

*^  3.  Because  the  petition  does  not  state  fiicts  sufficient 
to  constitute  a  cause  of  action. 

^'  4.  Because  the  plaintiff  has  not  sufficient  interest  in 
the  subject  matter  of  this  case  to  maintain  this  actipn. 

*'  5.  Because  the  statute  gives  the  defendants  power  to 
establish  the  highway  in  question  conditionally,  and  hav- 
ing done  so  the  court  cannot  control  such  discretion  by  the 
writ  of  mandamus. 

''  6.  Because  the  power  to  establish,  open  and  lay  out 
a  highway  is  a  judicial  power,  and  cannot  be  controlled  by 
the  writ  of  mandamus. 

'^  7.  Because  the  petition  shows  the  defendants  have  ex- 
hausted the  powers  invested  in  them  by  the  statute. 

The  district  court  overruled  the  demurrer,  and  the  de- 
fendants electing  to  stand  upon  the  same,  the  writ  was 
awarded  and  issued  as  prayed.  Whereupon  the  cause  is 
brought  to  this  court  on  error  by  the  defendants,  who  as- 
sign the  following  errors: 

'^  1.  The  district  court  erred  in  entering  judgment  over- 
ruling the  demurrer  of  the  plaintiffs  in  error  to  the  said 
petition  of  the  defendant  in  error  in  this  case,  and  in  over- 
ruling each  and  every  assignment  of  said  demurrer,  to 
which  the  plaintiffs  in  error  at  the  time  duly  excepted. 

^*  2.    The  district  court  erred  in  entering  judgment  in 
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this  case,  granting  and  awarding  a  writ  of  mandamiis 
against  the  plaintiffi  in  error,  to  which  plaintiffs  in  error 
at  the  time  duly  excepted." 

The  two  errors  assigned  will  be  considered  togethtf • 

The  first  point  insisted  upon  by  plaintiffi  in  error  in 
their  brief  is,  that  the  plaintiff  or  relator  does  not  show 
such  an  intei^est  in  the  subject  matter  in  controverqr  as  to 
enable  him  to  maintain  this  acti<m. 

In  the  matter  of  opening  a  highway  I  do  not  think  that 
a  citizen  of  the  county  simply  as  such,  has  such  an  interest 
as  is  necessary  to  maintain  an  action  by  mandamus.  He 
must  have  an  interest  in  the  road  distinguishable  from  that 
of  the  whole  body  of  the  citizens  of  the  counly.  But  that 
interest  may,  and  in  almost  all  cases  must,  be  held  in  com- 
mon with  many  oHiers.  The  statute  recognizes  such  inter* 
est  in  all  persons  residing  within  five  miles  of  the  line  q£ 
the  proposed  road.     The  provision  is  as  follows: 

'^Sec  4.  Any  person  desiring  the  establishment,  vaca- 
tion, or  alteration  of  a  public  road  shall  file  in  the  clerk's 
office  of  the  proper  county  a  petition  signed  by  at  least  tea 
dectors  residing  within  five  miles  of  the  road  proposed  to 
be  established  or  vacated,  in  substance  as  follows,''  eto^ 
Comp.  Stats.,  Ch.  78. 

I  think  the  relator  brings  himself  within  the  rule  requir- 
ing liim  to  show  in  hintaelf  a  specific  legal  right  aside  from 
the  rights  of  citizens  at  large  of  the  county.  To  do  this 
it  was  only  necessary  to  dedare  that  he  is  a  citizen  of  the 
itounty  residing  within  five  miles  of  the  lilie  of  the  pro- 
posed road.     This  he  has  done. 

The  next  point  is  that  the  issuance  of  the  writ  of  man- 
damus is  an  attempt  on  the  part  of  the  district  court  to  con- 
trol the  judicial  discretion  of  the  board  of  county  commis- 
sioners. The  rule  is  correctly  stated  in  Judge  Maxwell's 
work  on  Pleading  and  Practice,  cited  by  counsel  for 
respondents,  in  the  following  language:  '*  Where  an  infitt^ 
for  tribunal  has  a  discretion,  the  writ  will  not  be  gimnted 
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to  control  the  discretion  of  such  tribunal ;  but  if  it  refuse 
to  act,  mandamus  will  lie  to  compel  it  to  exercise  its  dis- 
cretion." 

The  provision  of  law  specially  applicable  to  section 
line  roads  is  as  follows: 

*'  Sec.  46.  The  section  lines  are  hereby  declared  to  be 
public  roads  in  each  county  in  this  state,  and  the  county 
board  of  such  county  may,  whenever  the  public  good  re* 
quires  it,  open  such  roads  without  any  preliminary  survey, 
and  cause  the  same  to  be  worked  in  the  same  manner  as 
other  public  roads;  Provided^  That  any  damages  claimed 
by  reason  of  the  opening  of  any  such  h>ad  shall  be  ap- 
praised and  allowed  as  nearly  as  practicable,  in  manner 
hereinbefore  provided.  And  provided /urther,  That  the 
county  board,  before  opening  such  section  line  road,  shall 
direct  the  county  surveyor  to  perpetuate  the  existing  gov- 
ernment corners  along  such  line,  by  planting  monuments 
of  some  durable  material  with  suitable  witnesses  wherever 
practicable,  and  make  a  record  of  the  same."  Comp.  Stat, 
C!h.  78. 

I  think  that  the  above  section  makes  it  a  mattei^  of  ju« 
dicial  discretion  to  cause  any  section  line  to  be  opened  and 
worked  as  a  public  road  whether  the  same  is  petitioned  for 
or  not  Counsel  for  the  relator,  in  his  brief,  in  effect  con- 
tends that  upon  the  facts  as  set  out  in  the  petition,  for  none 
other  are  before  the  court,  the  county  board  had  exercised 
its  discretion  and  decided  upon  the  existing  facts  that  the 
public  good  required  the  opening  of  such  road,  and  he  con- 
tends that  it  thereupon  became  their  duty  to  order  it  opened, 
without  conditions.  I  cannot  so  read  the  allegations  of 
the  petition^  But  taking  the  facts  altogether  they  amount 
to  a  refusal  by  the  board  upon  the  facts  then  existing  to 
order  the  opening.  Had  the  money  been  paid  in,  as  re- 
quired, a  question  might  have  been  made  by  the  land  own- 
ers whether  such  conditional  order  was  sufficient  authority 
for  opening  the  road.     I  pass  no  opinion  upon  that  ques- 
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tion;  bat  before  the  board  will  be  compelled  by  mandainDs 
to  order  and  cause  the  said  road  to  be  opened^  they  must  in 
the  exercise  of  their  judicial  discretion  have  found  upon 
the  existing  fiicts  and  conditions  ''that  the  public  good  re- 
quires it/' 

I  conclude  therefore  that  the  writ  was  erroneously  issued. 

The  judgment  of  the  district  court  in  overruling  the  de- 
murrer and  awarding  the  writ  of  mandamus  is  reversed^ 
the  demurrer  sustained,  and  the  cause  dismissed. 

JCDGMENT  AGOORDINGLT. 

Maxwell,  Ch.  J.,  concurs. 

Reese,  J.,  being  related  to  one  of  the  parties,  did  not 
sit,  and  took  no  part  in  the  decision. 


Obrin  L.  Barton,  plaintifp  in  error,  v.  J.  N.  H. 
Patrick,  defendant  in  error. 

Statute  of  Frauds:  contbact  not  in  waixiNG.  6.  md  P. 
having  been  in  negotiation  for  the  purchase  by  B.  of  2,000  acres 
of  land  off  the  east  end  of  a  large  tract  owned  by  P.,  B.  wrote 
to  P.  as  follows:  "On  the  enclosed  map  yon  will  obserre  that 
taking  to  the  dotted  lines  are  abont  2,018  acres.  Will  yon  in- 
clude this  fhll  amount  in  the  sale?  I  think  it  would  be  better. 
If  you  cut  off  just  2,000  acres  a  good  portion  must  be  described 
by  metes  and  bounds,  which  would  be  inconvenient,  at  leasf 
P.  replied :  '  *  The  land  marked  out  by  you  contains  2,088. 97  acres 
instead  of  2,018  acres  as  figured  by  you.  This  is  more  than  I 
want  to  sell.  Take  out  one  of  the  plats  marked  in  similar  ink  to 
this,  and  then  B.  will  have  to  pay  95.00  per  acre  for  all  extra 
land.  Taking  out  the  tract  marked  (1)  will  leave  2,002.77  acres, 
the  price  for  which  will  be  $10,013.85.  Doing  the  same  with 
tract  (2)  will  leave  2,007.69  acres,  for  which  the  price  will  be 
.  f  10,033.45."    In  an  action  by  B.  against  P.  for  refusing  to  oon- 


JULY  TERM,  1886.  665 

Barton  ▼.  Patrick.     . 

vey  the  2,018  acres  according  to  the  dotted  lines  on  the  map,  for 
110,090.00,  Held,  That  if  there  was  a  contract  hetween  the  parties 
for  the  sale  of  that  specific  property,  the  same  was  void  under 
the  statute  of  frauds  for  the  want  of  a  contract  or  some  note  or 
memorandum  thereof  in  writing. 

Errob  to  the  district  court  for  Douglas  county.  Tried 
below  before  Wakelby,  J. 

John  L.  Webster  and  George  W,  Doane^  for  plaintiff  in 
-^rror.  ' 

John  M.  Thurston  and  Robert  W.  Patrick^  for  defendant 
in  error. 

Cobb,  J. 

The  cause  of  action  is  set  out  in  the  plaintiff's  petition 
^  follows:  ''That  on  the  20th  day  of  August,  1888,  the 
defendant,  being  owner  of  the  lands  hereinbefore  describedi 
did  on  said  day,  by  Robert  W.  Patrick,  his  attorney  in  fact, 
enter  into  an  agreement  with  the  plaintiff  partially  oral 
and  partially  in  writing,  to-wit,  in  letters  and  telegrams, 
whereby  the  defendant  agreed  to  sell  to  the  plaintiff  (here 
follows  the  description  of  a  large  number  of  tracts  of  laqd) 
in  Nance  county,  Nebraska,  for  the  sum  of  $10,090,  which 
said  sum  was  to  be  deposited  by  the  plaintiff  in  the  Platte 
Valley  Bank  and  to  be  delivered  by  said  bank  to  the  said 
defendant  upon  delivery  by  said  defendant  to  the  plaintiff 
of  a  warranty  deed  to  said  lands;  that  the  plaintiff  did  de- 
posit in  said  bank,  for  the  use  of  the  defendant,  said  sum 
of  money  in  payment  for  said  lands,  and  complied  with  all 
things  on  the  plaintiff's  part  to  be  performed, and  demanded 
the  delivery  of  the  deed,  and  that  at  said  time  said  lands 
were  worth  the  sum  pf  $26,000. 

'' Therefore  plaintiff  prays  judgment  for  $25,000,  his 
^damages. 
'■    "The  defendant  filed  an  answer,  and  therein  denies  that 
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OD  the  20th  daj  of  August,  1883,  or  at  any  other  time,  he 
entered  into  any  agreement  to  sell  and  oonvey  to  the  said 
plaintiff  the  said  lands,  and  denies  that  the  plaintiff  de- 
posited in  the  Platte  Valley  Bank  the  $10,090,  and  denies 
that  the  plaintiff  has  complied  with  the  terms  of  the  con- 
tract, and  denies  that  the  plaintiff  demanded  the  delivery 
of  the  deed,  but  avers  that  he  offered  to  oonvey  the  lands 
for  the  sum  of  $10,090,  which  offer  the  plaintiff  refused  to 
accept;  denies  tliat  said  lands  were  worth  the  sum  of  $25,- 
000,  and  avers  that  said  contract  was  never  reduced  to 
writing  and  signed  by  the  defendant  or  his  agent,  nor  was 
any  note  or  memorandum  thereof  in  writing  ever  made 
and  signed  by  the  defendant,  nor  did  the  plaintiff  pay  any 
part  of  the  purchase  price,  and  that  the  same  is  void  by 
reason  of  the  statute  of  frauds,  and  denies  each  and  every 
of  the  allegations  in  said  petition  contained. 

''And  thereupon  the  plaintiff  filed  a  reply,  denying  thai 
the  plaintiff  failed  to  deposit  the  money  in  the  Platte  Valley 
Bank,  and  averring  that  the  money  was  so  deposited,  and 
denies  that  defendant  offered  to  convey  the  lands,  and  denies 
that  said  contract  was  not  reduced  to  writing  and  signed  by 
the  agent  of  defendant,  and  avers  that  said  contract  was  re- 
duced to  writing  by  letters  and  telegrams,  and  so  signed  by 
Bobert  W.  Patrick,  defendant's  attorney  in  &ct,  for  the  de- 
fendant, and  that  the  purchase  price  was  paid  in  manner  and 
form  as  in  the  petition  averred,  and  that  said  contract  was  not 
void  by  reason  of  the  statute  of  frauds.  That  afterwards, 
on  the  18th  day  of  June,  1885,  a  trial  was  had  to  a  jury, 
and  on  the  22d  day  of  June,  1885,  the  plaintiff  having 
closed  liis  testimony,  the  defendant  moved  for  a  non-«uit, 
which  motion  was  sustained  and  the  jury  discharged  and 
judgment  rendered  for  the  defendant,  and  to  which  the 
plaintiff  excepted.*' 

The  cause  was  then  brought  to  this  court  on  error  by 
tho  plaintiff,  who  assigns  the  following  errors: 

''  First.  That  the  said  court  erred  in  sustaining  the  motion 
of  the  defendant  Patrick  for  a  non-suit 
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*'  Second.  That  said  court  erred  in  overruling  the  motion 
of  the  plaintiff  Barton  for  a  new  trial.'' 

Counsel  for  plaintiff  in  error,  in  the  brief,  admit  that  the 
letters  and  telegrams  in  evidence  fail  to  express  that  part 
of  the  contract  which  provided  the  time,  place,  and  manner 
of  payment.  But  this  they  claim  was  supplied  by  a  sub- 
sequent parol  contract  made  between  the  plaintiff  and  de- 
fendant's agent  at  Central  City,  and  they  cite  section  24  of 
chapter  82,  Comp.  Stats.,  together  with  nnmerons  cases 
and  text-books  to  the  proposition  that  under  the  statute 
known  as  the  statute  of  frauds,  all  that  part  of  a  contract 
fisdling  within  its  provisions  which  relates  to  the  manner 
and  time  of  the  payment  of  the  consideration  need  not  be 
in  writing ;  that  **  this  part  of  the  contract,  therefore,  not 
being  within  the  statute  of  frauds  must  be  treated  and  con- 
sidered like  any  other  contract  in  writing  not  within  the 
statute  of  frauds,  and  is  therefore  subject  to  be  modified 
by  a  subsequent  parol  agreement  if  based  upon  any  sufficient 
consideration.  All  there  is  in  the  oral  agreement  is  the 
mutual  promise^  and  the  time  and  place  of  performance 
should  be  changed." 

The  cases  cited  are  most  of  them  where  a  contract  in 
writing,  perfect  in  all  its  parts,  had  been  changed  as  to  the 
Ume  or  manner  of  its  performance  by  a  subsequent  parol 
agreement ;  but  I  find  in  none  of  them  a  discussion  of  the 
section  of  statute  cited.  I  think  these  authorities  fairly 
sustain  the  proposition  that  a  written  contract  within  or 
without  the  statute  of  frauds  may  be  waived  as  to  the 
time,  place,  or  manner  of  performance  by  a  subsequent 
parol  contract.  I  am  willing  to  concede,  for  it  seems  to  be 
the  language  of  the  section  cited,  that  the  consideration  of 
a  contract  required  to  be  in  writing  may  be  proved  by 
parol. 

But  the  point  of  difficulty  in  the  case,  as  appears  to  me^ 
is  that  the  contract,  as  proved  either  by  the  letters  and  tele- 
grams offered  in  evidence,  or  by  the  parol  evidence,  or  both 
42 
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taken  together,  does  not  show  or  define  the  precise  subject 
of  the  contract  I  copy  the  letters  and  tel^rams  bearing 
on  this  point  from  the  abstract : 

"July  31,  1883, 
"RoBT.  W-  Patrick,  Neb.  Nat.  Bank  Building, 

"Omaha,  Neb.: 
"  Can  sell  for  $4  for  first  and  $5  for  second  thousand,  line 
to  run  north  and  south,  $9,000  cash.     Answer  by  tel^raph 
at  once  as  party  leaves  to-morrow. 

"  Reinoehl, 
"Sherwood  &  Reinoehl.^' 

"Omaha,  August  1,  1883. 
"Sherwood  &  Reinoehl  : 

"  Hold  offer  open  until  Tuesday. 

"Patrick  4  Co.'' 

"  Central  City,  Neb.,  August  1, 1883. 
"R.  W.  Patrick: 

"Dear  Sir — ^Your  telegram  was  received  during  Mr. 
Sherwood's  absence.  I  immediately  went  to  see  our  pur* 
chaser,  and  he  informed  me  that  he  could  not  possibly  de- 
fer final  action  in  the  matter  to  so  late  a  date  as  indicated  in 
yours.  To  close  the  bargain  at  once  he  will  offer  an  addi- 
tional $500  to  the  amount  already  offered,  making  $9,500 
for  the  east  2,000  acres ;  this,  however,  must  be  accepted 
to-morrow. 

"  If  you  can  accept  this  proposition  let  me  know  by  to^ 
morrow's  mail  which  reaches  here  at  4:32  and  leaves  your 
city  about  noon,  or  if  you  see  fit,  you  can  send  me  tel^ram. 

"Of  course  you  will  understand  that  the  tract  for  which 
htis  offer  is  made  includes  about  all  the  broken  and  sandy 
land  in  the  erUire  tract. 

"  Answer  as  requested,  and  if  you  accept  the  offer  par- 
chaser  will  close  the  transaction  within  fifteen  days. 
"Respectfully  yours, 

"A.  L.  Reinoehl." 
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"Omaha,  August  2,  1888. 
^*A.  L.  Rein:)EHL: 

'^  Cannot  aocept  less  than  ten  thousand. 

"K  W,  Patrick." 

«  August  2, 1883. 
^'R.  W.  Patrick: 

Dear  Sir — Have  sold  the  tract  to  O.  L.  Barton  for 
410,000.  Will  write  you  further  and  give  description  of 
^d  to-morrow. 

"  I  will  take  some  time  to  make  an  accurate  description  . 
as  there  are  sq  many  fractions.     I  am  going  to  land  office 
to-night  to  get  official  figures.     The  tract  sold  is  two  thon- 
.sand  acres  off  the  east  end. 

"Rexnoehl  &  Sherwood." 

'^Augusts,  1883. 
-**  Reinoehl  &  Sherwood,  Central  City,  Neb.  : 

•*  Gentlemen — YoQrs  of  the  2d  received  and  contents 
jioted.  As  you  are  probably  aware,  full  payment  of  the  land 
in  question  has  not  been  made.  Let  Barton  deposit  the 
money  at  the  Nebraska  National  Bank  subject  to  my  order 
upon  presentation  of  deed  and  certificates  of  full  payment, 
in  evidence  of  good  faith,  and  I  will  at  once  go  to  Grand 
Island,  make  full  payment,  and  deliver  him  a  good  warranty 
deed  for  the  two  thousand  acres.  Or,  if  he  prefers,  I  will 
deposit  the  deed  when  he  deposits  the  money  and  then  make 
the  payments. 

^'  I  shall  be  in  Grand  Island  on  or  about  Thursday  of 
next  week,  if  not  earlier. 

"Yours, 

"Robert  W.  Patrick." 

"Central  City,  August  3, 1888. 
"R.  W.  Patrick: 

Dear  Sir — On  the  enclosed  map  you  will  observe,  that 
taking  to  the  dotted  lines  are  about  2,018  acres.     Will  you 
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iDclade  this  full  amount  in  the  sale?     I  think  it  woold  be 
better. 

"  If  you  cat  off  just  2,000  acres  a  good  portion  must  be 
described  by  metes  and  bounds,  which  would  be  inoonven- 
ienty  to  say  the  least  Let  me  hear  from  yon  by  return  mail 
about  this,  and  please  return  the  map.  These'  the  number 
of  acres  given  on  the  affixed  map  at  Grand  Island  land 
office. 

"Tours, 

"A.  L.  Reinoehl.''' 

"August  4, 1883. 
"  Mr.  A.  L.  Reikoehl,  Central  City,  Neb. : 

"  Dear  Sib — ^Yours  of  the  3d  at  hand.  The  land  marked 
out  by  you  contains  2,088.97  acres  instead  of  2,018  acres 
as  figured  by  you. 

"  This  is  more  than  I  want  to  sell.  Take  out  one  of  the 
plats  marked  in  similar  ink  to  this  and  then  Barton  will 
have  to  pay  $5  per  acre  for  all  extra  land.  Taking  oat 
the  tract  marked  (1)  will  leave  2,002,77  acres,  the  price  for 
which  will  be  $10,018.85.  Doing  the  same  with  tract 
marked  (2)'will  leave  2,007.69  acres,  for  which  the  price 
will  be  $10,033:45.  Or,  if  neither  plan  will  suit  him,  make 
any  arrangement  with  him  so  as  to  give  him  as  nearly  aa 
possible  2,000  acres  off  the  east  end,  line  of  division  to  run 
north  and  south,  price  $5  per  acre. 

^^  Of  course  an  acre  or  two  more  or  less  will  not  mattar^ 
but  80  acres  makes  a  difference. 
"Yours,  &c., 

"  BOBEBT  W.  PaTBICK." 

'^  It  is  agreed  by  counsel  that  the  two  tracts  marked  one 
and  two  (1  and  2)  by  pencil  on  the  map  are  the  pieces  re- 
ferred to  in  the  letter,  and  that  the  figures  of  Reinoehl  in 
the  letter  of  August  3d,  showing  the  same  to  contain  2,018 
acres,  were  correct,  and  that  Patrick  was  mistaken  in  hia 
computation  in  *  Exhibit  J.' 
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"  AuGuisT  9, 1886. 
^*  Mr.  A.  L,  Beinoehl,  Central  CSty,  Neb. : 

Deab  Sib — Having  received  no  reply  to  mine  of  the 
third,  I  have  not  deemed  it  best  to  go  to  Grand  Island.    If 
Barton  will  comply  with  the  terms  proposed  please  tele- 
graph me  at  once  and  I  will  come  up. 
"Yours, 

"Egbert  W.  Patbick/' 

"  Centbax  Cmr,  Neb.,  August  10,  1888. 
^*  R  W.  Patbick,  Omaha,  Neb. : 

**  Barton  is  raising  money ;  can  we  have  five  days  ?  Sale 
is  sure.    Answer  at  once. 

"  Beinoehl  <fe  Shebwood.'' 

"Omaha,  Neb.,  August  10, 1883. 
*^  To  A.  BEiKOEHii,  Central  City,  Neb. : 

"  You  can  have  seven  days.    Will  come  next  week  Grand 
Island. 

"E.  W.  Patbick.'' 

Centbal  City,  Neb.,  August  16, 1883. 
^*E.  W.  Patbick,  Omaha,  Neb. : 

"All  ready.     Come  to-morrow.    Answer. 

"A.  L.  Eeinoehl." 

"Columbus,  Neb.,  August  17, 1883. 
^*  To  A.  L.  Eeinoehl,  Central  City,  Neb. : 

"  Can  you  meet  me  in  Grand  Island  this  evening  or  to- 
morrow morning?    Answer  quick.     Columbus. 

"  B.  W.  Patbick.'' 

"Cenbtal  City.,  August  17, 1883. 
"  E.  W.  Patbick,  Columbus,  Neb. : 
^  Can  go  to  Grand  Island  on  number  three  this  P.  M. 

"  A.  L.  Eeinoehl." 
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"  Columbus,  Neb.,  August  17,  1883. 
"To  A.  L,  Reinoehl,  Central  City,  Neb. : 

''Meet  at  number  three.  Barton  must  close  sale  to* 
day. 

"R.  W.  Patrick.'' 

There  is  parol  evidence  that  Sherwood  and  Reinoehl  met 
Patrick  on  the  train,  the  latter  being  on  his  way  to  Grand 
Island,  the  day  of  the  date  of  the  last  above  telegram,  and 
told  him  they  were  ready  to  close  the  trade.  Also  that 
on  the  next  day  Patrick  came  to  Central  City  and  entered 
into  an  arrangement  with  Barton  by  which  he  was  to  de- 
posit the  money  for  said  land  in  a  bank  there,  so  as  to 
give  him  (Patrick)  credit  at  a  bank  in  Omaha  for  money 
with  which  to  make  certain  payments  to  the  government 
for  said  land.  But  there  is  no  evidence  of  any  further  ref- 
erence between  the  parties,  either  in  writing  or  by  parol^ 
to  the  point  as  to  the  exact  line  which  was  to  separate  the 
land  sold  from  that  to  be  retained  by  the  vendor. 

The  section  of  our  statute,  Comp.  Stat.,  Ch.  32,  usually 
called  the  Statute  of  Frauds,  which  the  defendant  invokes 
by  his  answer, reads  as  follows: 

"Sec.  5.  Every  contract  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale  of  any  lands,  or  any 
interest  in  lands,  shall  be  void  unless  the  contract  or  some 
note  or  memorandum  thereof  be  in  writing,  and  signed  by 
the  party  by  whom  the  lease  or  sale  is  to  be  made.'' 

In  Parsons  on  Contracts,  Vol.  1,  p.  8,  cited  by  counsel 
for  defendant,  the  essentials  of  a  legal  contract  are  stated  to 
be:  First,  the  parties;  Second,  the  consideration ;  Thirdly, 
the  assent  of  the  parties;  and.  Fourthly,  the  subject  mat- 
ter of  the  contract,  or  what  the  parties  to  it  propose  as  its 
effect. 

My  present  purpose  does  not  involve  an  examination  of 
either  the,  first  or  second  of  the  above  essentials  to  a  legal 
contract,  as  stated  by  the  author  cited.  The  third  and 
fourth  I  will  consider  in  their  inverse  order. 
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^'  It  must^  of  course^  appear  from  the  memorandum  what 
ifi  the  subject  matter  of  the  defendant's  engagement.  Land, 
for  instance,  which  is  purported  to  be  bargained  for,  must 
be  so  described  that  it  may  be  identified.'^  Brown  on  Stat. 
Prauds,  §  385. 

In  the  case  of  WiUiams  v.  Morris,  95  U.  8.,  444,  Mr. 
Justice  Clifford,  in  the  opinion  of  the  court,  said,  •"  Decided 
cases  everywhere  require  that  the  memorandum  should 
mention  the  price.  Nothing  is  contained  in  either  receipt 
to  fulfil  that  requirement,  nor  do  the  receipts  contain  any- 
thing of  an  unambiguous  character  to  enable  the  court  to 
detertnine  what  real  estate  is  the  subject  of  the  purchase. 
Part  of  the  property  lying  west  of  the  tenement,  the  evi- 
dence shows  never  was  occupied  by  the  respondent;  and 
the  second  receipt  in  its  terms  limits  the  purchase  to  the 
tenement,  which  the  respondent  occupied  and  repaired* 
None  of  the  terms,  says  Mr.  Phillips,  can  be  left  to  be  sup- 
plied by  parol,"  etc.,  citing  Baptist  Qhurch  v.  BigdoWy  16 
Wend.,  28,  and  Morton  v.  Dean,  13  Mete.  (Mass.),  885. 

In  the  case  of  Holmes  v.  Evans ,  48  Miss.,  247,  which 
was  an  action  for  the  specific  performance  of  a  contract  for 
the  sale  of  real  estate,  it  was  held  (I  quote  from  the  sylla- 
bus) that  "a  receipt  duly  signed  for  $100  as  part  pay- 
ment on  a  piece  of  property  on  the  corner  of  Main  and 
Pearl  streets,  city  of  Natchez,  county  of  Adams,  state  of 
Mississippi,  is  defective  as  a  contract  under  the  statute  of 
frauds,  being  void  for  uncertainty  and  a  bill  in  equity 
to  enforce  specific  performance  of  the  agreement  to  which 
it  was  claimed  to  refer,  was  properly  dimissed." 

The  authorities  holding  with  the  above  are  very  numer- 
ous, and  with  but  little  conflict.  Some  of  them,  it  is  true, 
hold  that  certain  ambiguities  in  the  description  of  the  sub- 
ject may  be  supplied  by  parol;  and  all  of  them,  I  think,  in 
which  the  point  arises,  that  it  may  be  supplied  by  refer- 
ence to  other  writings,  answering  certain  conditions.  But 
in  the  case  at  bar  the  difficulty  is  not  sought  to  be  met  in 


664     -SUPREME  CX)URT  OF  NEBRASKA, 

1 % 

Barton  y.  Patrick. 

either  of  these  ways.  The  first  reference  to  the  matter  of 
the  description  of  the  land,  the  subject  of  the  sale  between 
the  parties,  occurs  in  plaintiff's  exhibit  ^*¥"  in  which 
Beinoehl  and  Sherwood,  the  agents,  w  rite  to  the  agent  of 
the  defendant  that  '*  It  will  take  some  time  to  make  an  ac- 
curate description  as  there  are  so  many  fractions.  That 
they  were.going  to  the  land  office  to  get  official  figure8,and 
that  the  tract  sold  is  two  thou^nd  acres  off  the  east  end.'' 
In  the  next  letter,  from  one  of  the  agents  to  Patrick,  ex- 
hibit ^'  H,"  he  su^ests  that  it  would  be  better  to  sell  the 
land  according  to  a  certaia  map  with  dotted  lines,  which 
would  make  the  subject  of  the  purchase  2,018  acres  instead 
of  2,000  as  originally  contemplated.  To  this  letter  Pat- 
rick replied  (exhibit  '^  I "),  stating  that  the  land  marked 
on  the  map  amounted  to  2,088.97  acres  instead  of  2,018^ 
and  declining  to  sell  that  much  land.  Then  follows,  ^^Take 
out  one  of  the  plats  marked  in  similar  ink  to  thi8,and  then 
Barton  will  have  to  pay  $5  per  acre  for  all  extra  land. 
Taking  out  the  tract  marked  (1)  will  leave  2,002.77  acres 
the  price  for  which  will  be  $10,013.86.  Doing  the  same 
with  the  tract  marked  (2)  will  leave  2,007.69  acres,  for 
which  the  price  will  be  $10,033.45.  Or  if  neither  plan  will 
suit  him,  make  any  arrangement  with  him  so  as  to  give  him 
as  nearly  as  possible  2,000  acres  off  the  east  line  of  division 
to  run  north  and  south,  price  $5  per  acre." 

This  is  all  that  is  shown  by  the  record  as  to  the  descrip- 
tion of  the  land  sold,  except  the  following  from  tlie  ab- 
stract : 

**  It  is  agreed  by  counsel  that  the  two  tracts  marked  one 
and  two  (1  &  2)  by  pencil  on  the  map  are  the  pieces  referred 
to  in  the  letter,  and  that  the  figures  of  Reinoehl  in  the  let- 
ter of  August  3,  showing  same  to  contain  2,018  acres,  were 
correct,  and  that  Patrick  was  mistaken  in  his  computation 
in  exhibit  *  J ' ";  also  the  following,  from  the  testimony  on 
the  stand  of  Mr.  Beinoehl :  ^'  The  map,  when  returned  to 
the  witness,  was  shown  to  the  plaintiff  as  exhibiting  the 
land  which  he  was  to  take." 
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The  above  evidence,  to  my  mind,  shows  this  state  of  facts: 
The  agent  of  the  plaintiff  having  been  in  negotiation  with 
the  agent  of  the  defendant  for  the  purchase  of  2,000  acres 
of  land  off  of  the  east  end  of  a  larger  tract,  submits  a 
proposition  to  him  to  include  an  additional  quantity  of 
land  in  the  sale,  exhibiting  to  him  a  map,  in  which  the 
new  line  is  represented  by  dots.  This  proposition  the  de- 
fendant's agent,  by  reason  of  an  error  in  his  calculation  of 
the  contents  of  the  additional  tract,  conceiving  that  it  cov- 
ered more  land  than  he  or  his  principal  desired  to  sell, 
declined.  The  agent  of  the  plaintiff,  receiving  the  letter 
containing  this  declination,  seems  to  have  known  that  it 
was  made  through  a  mistake  of  fact,  or  an  error  of  arith- 
metic, and  so  they  treat  it  as  an  acceptance  of  the  amended 
proposition.  And,  as  I  understand  the  case,  the  action  is 
brought  for  damages  for  the  refusal  or  failure  of  the  de- 
fendant to  convey  tbe  land  as  shown  by  the  dotted  lines  on 
the  map.  It  cannot  be  seriously  insisted,  it  seems  to  me, 
that  this  record  shows  any  promise,  either  in  writing  or  by 
parol,  for  that  matter,  to  convey  that  land.  The  greatest 
quantity  of  land  which  the  defendant  ever  offered  to  sell, 
BO  far  as  appears,  was  2,007.69  acres  for  the  price  of  $10,- 
083.45.  And  the  suit  is  brought  for  refusing  to  convey 
2,018  acres  for  the  price  of  $10,090. 

I  therefore  come  to  the  conclusion  that  there  was  not 
shown  any  contract  in  writing,  nor  any  note  or  memoran- 
dum in  writing  of  the  agreement  set  out  in  the  petition,  so 
as  to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds.  Nor,  independent  of  the  statutes,  was  there  evi- 
dence of  even  a  parol  agreement  to  convey  the  precise 
property  described  in  the  petition. 

As  to  the  third  point,  as  laid  down  by  Parsons,  as  we 
have  seen  in  his  enumeration  of  the  essentials  of  a  legal 
contract,  the  assent  of  the  parties,  it  is  probably  unneces- 
sary to  say  anything  in  this  opinion.  Yet  it  seems  to  me 
very  plain  that  the  letter  of  Robert  W.  Patrick,  of  Au- 
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gust  4  (exhibit  '^  J"),  contained  two  distinct  propositions^ 
either  one  of  which  was  susceptible  of  being  assented  to 
by  the  plaintiff,  and  that  thereupon  the  proposition  so  as- 
sented to  would  have  become  a  binding  contract ;  the  said 
letter,  taken  in  connection  with  the  letters  and  telegrams 
which  went  before,  and  the  map  therein  referred  to,  con- 
stitute a  note  or  memorandum  thereof  in  writing  answer- 
ing all  the  requirements  of  the  statute  of  frauds.  These 
were  the  propositions  to  sell  the  lands  as  shown  by  the 
plat,  taking  out  the  tract  marked  (1),  leaving  2,002.77 
acres  for  $10,013.85  or  the  same  lands,  taking  out  the  tract 
marked  (2),  which  would  leave  2,007.69  for  $10,033.46. 
It  does  not  appear  that  the  plaintiff  assented  to  either  of 
these  propositions,  but  claims  to  have  assented  to  one  whidi, 
as  we  have  seen,  was  never  made,  to-wit,  the  sale  of  2,018 
acres  of  land  at  the  price  of  $10,090. 

If  I  am  correct  in  the  above  views,  it  then  follows  that 
the  order  and  judgment  of  the  district  court  in  taking  the 
case  from  the  jury  and  rendering  judgment  for  the  defend- 
ant was  correct,  without  reference  to  the  matters  urged  by 
counsel  for  defendant  in  the  second  and  third  points  of  his 
brief.  They  will  therefore  not  be  examined.  The  judg- 
ment of  the  district  court  is  affirmed. 

JX7I>GM£NT  AFFIRMED. 

The  other  judges  concur. 
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Chables  Sang,  plaintiff  in  error,  v.  Henry  J.  Lee, 

DEFENDANT  IN  ERROR, 

Judgment:  dbfault.  In  an  action  bj  L.  against  S.,  on  a 
money  demand,  S.  failed  to  appear  or  answer ;  his  default  \ra8 
entered.  L.  proved  up,  and  judgment  was  rendered  in  his  fiivor. 
Two  days  thereafter,  and  before  the  final  adjournment  of  the 
term,  the  defendant  appeared  and  filed  a  motion  to  set  aside  the 
default  and  judgment  accompanied  by  his  affidavit  and  an  an- 
swer to  the  merits.  Plaintiff  also  filed  an  affidavit  in  resist- 
ance. Considering  the  two  affidavits  together,  it  appears  that 
there  had  been  an  attempt  at  negotiating  a  settlement ;  defendant 
claiming  that  negotiation  was  had  after  the  suit  began,  while 
plaintiff's  counsel  claimed  that  such  negotiation  was  had  and 
failed  before  summons  issued.  The  judgment  of  the  district 
court,  refusing  to  set  aside  the  jndgment  and  default,,  upheld. 

Error  to  the  district  court  for  Dodge  oounly.  Tried 
below  before  Post,  J. 

WiUiam  Marahall,  for  plaintiff  in  error. 
W.  H.  Hunger,  for  defendant  in  error. 
Cobb,  J. 

It  appears  from  the  abstract  that  on  the  28th  day  of 
March,  1885,  the  plaintiff,  defendant  in  error,  commenced 
this  action  in  the  district  conrt  of  Dodge  county,  and  filed 
his  petition  in  said  court,  praying  judgment  against  the 
defendant,'  plaintiff  in  error,  for  a  certain  sum,  the  amount 
of  which,  or  the  particulars  of  his  cause  of  action,  it  is  not 
deemed  necessary  to  state  here.  The  said  defendant  hav- 
ing failed  to  appear  or  answer,  the  plaintiff  by  his  attor- 
ney, on  the  16th  day  of  June  next  ensuing,  the  said  court 
being  then  in  regular  session,  called  up  the  said  action ; 
and  the  said  court  having  found  that  the  said  defendant 
had  had  due  and  legal  service  of  the  summons  in  the  said 
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action,  his  default  was  regularly  entered,  whereupon  the 
said  cause  came  on  for  a  trial,  and  the  plaintiff  having 
waived  a  jury,  the  said  cause  was  tried  to  the  court,  which, 
after  hearing  the  evidence  offered  by  the  plaintiff,  made 
a  finding  and  rendered  a  final  judgment  for  him. 

On  the  17th  day  of  said  month  of  June,  the  said  court 
being  still  in  session,  the  said  defendant  filed  answer  there- 
in in  said  cause,  setting  out  his  defense  to  the  said  petition 
and  action  of  the  plaintiff,  and  tendering  an  issue  therein ; 
and  thereupon  made  and  filed  a  motion  to  set  aside  the 
said  default,  as.  follows : 

"  MOTION. 

'^  And  now  comes  the  defendant  and  moves  the  court 
here  to  set  aside  the  default  herein  for  the  reasons  follow- 
ing: 

*^  Ist.  Because  the  said  default  has  not  yet  been  entered 
upon  the  journal  and  records  of  this  court. 

'^  2d.  Because  said  defendant  and  the  attorney  of  the 
plaintiff  were  in  good  faith  making  every  effort  to  settle ' 
the  matters  in  controversy  in  this  cause  without  further 
litigation  or  costs,  and  that  the  defendant  believed,  and 
thought  he  had  good  reason  to  believe,  that  no  default 
would  be  by  the  plaintiff  taken  against  this  defendant 
pending  negotiations  for  said  settlement,  and  said  n^otia- 
tions  are  still  pending,  as  will  more  fully  and  at  lai^  ap- 
pear from  the  affidavit  of  the  defendant  herewith  filed  and 
made  part  of  this  motion. 

^^8d.  That  this  defendant,  believing  that  no  defiaiult 
would  be  taken  against  this  defendant,  and  that  the  said 
matter  in  dispute  would  and  could  be  settled  without  fur^ 
ther  suit,  he  delayed  filing  his  answer.  • 

^*  4th.  That  this  defendant  has  a  good  and  meritorious 
defense  as  to  $506.73  of  the  amount  claimed  by  the 
plaintiff. 

"  5th.     The  defendant  prays  that  the  said  de&ult  be  set 
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aside,  and  that  the  defendant  be  allowed  to  file  his  answer 
herein." 

And  filed  and  presented  the  following  affidavit  in  sup* 
port  of  his  said  motion : 

"affidavit  of  chables  sang,  defendant. 

"Charles  Sang,  being  first  duly  sworn  on  his  oath,  de- 
poses and  says  that  he  is  the  defendant  in  the  above  en- 
titled action,  that  the  account  attached  to  the  petition  of  • 
the  plaintiff  is  an  account  in  part  between  the  firm  of 
Hetiry  J.  Lee  &  Co.,  said  firm  being  composed  of  the 
plaintiff,  Henry  J.  Lee,  and  Charles  A.  Fried,  and  includes 
so  much  of  said  account  as  covers  the  time  up  to  the 
spring  of  1880 ;  that  the  firm  of  E.  M.  Maxwell  &  Co. 
were  doing  business  in  the  city  of  Fremont,  Nebraska, 
from  about  the  28d  day  of  January,  A.D.,  1878,  up  to 
about  the  first  of  May,  1881;  that  the  Union  Barbed 
Wire  Company  were  desirous  of  obtaining  from  the  said 
E.  M.  Maxwell  &  Co.  a  place  in  the  building  of  said  E. 
M.  Maxwell  &  Co.,  wherein  to  manufacture  barbed  wire, 
and  to  obtain  work  and  machinery  from  said  E.  M.  Max- 
well &  Co.;  that  E.  M.  Maxwell  &  Co.  were  not  willing 
to  let  the  said  Union  Barbed  Wire  Company  have  any 
power  machinery  or  the  repair  thereof,  or  to  rent  any  part 
of  the  building  occupied  by  the  said  E.  M.  Maxwell  & 
Co.  to  said  Union  Barbed  Wire  Co.,  and  that  the  said 
Charles  A.  Fried,  who  was  then  the  manager  of  the  busi- 
ness of  the  said  Union  Barbed  Wire  Co.,  promised  to  and 
agreed  with  the  said  E.  M.  Maxwell  &  Co.  that  the  firm 
of  H.  J.  Lee  &  Co.  would  give  to  the  firm  of  E.  M.  Max- 
well &  Co.  credit  for  the  rent  of  the  building  occupied  and 
rented  by  the  said  Union  Barbed  Wire  Co.  from  the  said 
E.  M.  Maxwell  &  Co.,  mid  would  give  the  said  E.  M.  Max- 
well &  Co.  credit  for  whatever  might  become  due  from  the 
said  Union  Barbed  Wire  Co.  for  anything  that  said  Union 
Barbed  Wire  Co.  might  get  of  said  E.  M.  Maxwell  &  Co.; 
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and  the  said  E.  M.  Maxwell  &Cp.,  relying  upon  the 
promise  of  the  said  H.  J.  Lee  &  Co.  to  become  responsible 
to  the  firm  of  E.  M.  Maxwell  &  Co.  for  the  rent  to  be- 
come due  from  the  said  Union  BarbedWire  Co.  to  the  said 
E.  M.  Maxwell  &  Co.,  did  rent  a  part  of  their  building 
to  the  said  Union  Barbed  Wire  Co.,  and  did  let  the  said 
Union  Barbed  Wire  Co.  have  the  use  of  their  power  and 
did  repair  and  make  machinery  for  said  Union  Barbed 
■  Wire  Co.,  in  all  amounting  to  the  sum  of  $506.73 ;  that 
the  said  E.  M.  Maxwell  &  Co.,  during  the  time  that  said 
Union  Barbed  Wire  Co.  were  so  occupying  the  portion  of 
the  building  of  said  E.  M.  Maxwell  k  Co.,  the  said  E.  M. 
Maxwell  k  Co.  were  making  large  purdiases  of  hardware  and 
iron  from  the  said  H.  J.  Lee  <&  Co.,  and  upon  this  account 
the  said  credit  was  to  be  given  by  the  said  H.  J.  Lee  & 
Co.;  that  being  on  friendly  terms  with  the  said  H.  J.  Lee, 
and  being  anxious  of  settling  the  matter  of  the  said  credit 
due  from  the  said  H.  J.  Lee  &  Co.,  this  affiant  called 
upon  Wm.  H.  Munger,  the  attorney  of  the  said  H.  J. 
Lee,  a  short  time  after  the  service  of  the  summons  m  this 
case  upon  him,  and  at  the  time  of  said  call  explained  to 
the  said  Wm.  H.  Munger  the  manner  in  which  he  was 
entitled  to  the  said  credit,  and  informed  the  said  W.  H. 
Munger  that  one  Greorge  Maxwell  knew  the  above  stated 
facts,  and  also  informed  the  said  Munger,  either  in  that  call 
or  in  a  subsequent  conversation^  that  one  Minor  H.  Hin- 
man  knew  the  above  facts,  or  something  of  the  above  facts; 
that  the  said  Munger  agreed  to  ascertain  from  the  said 
Greorge  Maxwell  and  the  said  Hinman  all  he  could  about 
the  facts  in  this  case,  and  that  if  the  facts  turned  out  to  be 
as  this  affiant  represented,  the  said  Munger  said  he  thought 
there  would  be  no  trouble  in  having  the  matter  settled 
without  the  expense  of  further  litigation  ;  that  this  affiant 
had  several  conversations  with  the  said  W.  H.  Munger  in 
regard  to  said  matter,  in  the  effort  to  settle  the  same  with- 
out further  costs ;  and  that  from  these  conversations  touch- 
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ing  the  settlement  of  the  matters  in  dispute  between  this 
a£Sant  and  the  said  H.  J.  Lee,  this  affiant  was  led  to  be- 
lieve,  and  did  believe,  that  no  default  would  be  taken 
against  him  in  this  action,  and  that  he  would  be  called 
only  to  answer  in  case  these  efforts  at  settlement  failed, 
and  was  very  much  surprised  to  find  that  a  default  had 
been  taken  against  him ;  this  affiant  further  states  that  he 
knows  and  verily  believes  that  as  to  said  sum  of  $506.73,  a 
part  proper  of  the  account  sued  on  in  this  action,  this  affi- 
ant has  a  good,  meritorious,  and  valid  defense;  that  as  to 
the  sum  of  $245.55  he  does  not  claim  to  have  a  defense, 
available  to  this  affiant ;  and  this  affiant  further  says  that 
had  it  not  been  for  the  said  effi)rtB  made  to  have  the  mat- 
ter in  dispute  settled  without  further  litigation,  he  would 
have  filed  his  answer  herein  at  the  proper  time,  and  that 
he  would  have  properly  guarded  his  interests  in  said 
matter  by  filing  his  said  answer ;  but  as  it  was  he  neither 
employed  an  attorney  or  filed  his  answer,  believing  that 
these  matters  in  controversy  could  and  would  be  settled 
amicably  without  any  further  litigation  or  costs ;  and  fur- 
ther, that  he  believed  and  thought  he  had  good  reason  to 
believe  that,  pending  n^otiations  for  settlement,  no  advan- 
tage would  be  taken  of  him  by  way  of  default,  and  hence 
he  did  not  file  his  answer  herein,  and  that  for  the  reasons 
above  set  forth  he  delayed  filing  his  answer  in  said  cause.'' 

And  thereupon,  in  resistance  of  the  said  motion,  the  plain- 
tiff filed  the  affidavit  of  his  attorney,  as  follows : 

"  W.  H.  Munger,  being  duly  sworn,  on  his  oath  says 
that  he  is  attorney  for  the  plaintiff  in  this  action,  that  he 
received  from  plaintiff  the  claim  sued  on  in  this  action  on 
or  about  the  1st  day  of  April,  1884,  that  he  at  once  noti- 
fied defendant  of  the  fact,  and  was  informed  by  defendant 
that  he  was  entitled  to  the  credit  of  |506.73  which  he 
claims  in  his  answer,  and  asked  for  the  account  that  he 
might  look  over  and  see  if  such  credit  had  been  given. 
Affiant  then  and  there  gave  to  the  defendant  an  itemized 
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account  as  attached  to  plaintiff's  petition,  commendng  with 
the  item — 

*  1879.  To  amount  account  rendered,  $515.16/ 
and  all  subsequent  items,  which  affiant  gave  to  defendant  for 
examination;  and  afterwards,  at  the  request  of  said  defend- 
ant, affiant  obtained  and  gave  to  defendant  for  inspection  the 
full  itemized  account  which  is  attached  to  plaintiff's  petition ; 
and  afterwards,  at  the  request  of  affiant,  defendant  gave 
affiant  for  inspection  an  itemized  account  of  his  said  claim 
of  $606.73.  Affiant  did  inform  defendant  that  he  would 
urge  upon  plaintiff  to  settle  with  defendant  said  cause,  and 
inform  defendant;  that  if  said  Hinman  and  Maxwell  under- 
stood the  facts  as  he,  defendant,  stated  them,  he,  affiant, 
thought  the  matter  could  be  settled;  but  affiant  says  upon 
informing  plaintiff  of  the  claim  of  defendant,  plaintiff  de- 
nied the  said  claim,  and  the  said  Fried  also  denied  the 
same,  or  that  he  had  nor  agreed  that  the  firm  of  H.  J.  Lee 
&  Co.  would  pay  or  credit  the  said  E.  M.  Maxwell  &  Co- 
for  their  claim  against  the  Union  Barbed  Wire  Co.  or  any 
part  thereof,  of  all  which  afiiant  informed  defendant  before 
the  bringing  of  this  action;  and  affiant  says  that  he,  affiant^ 
did  see  the  said  Hinman  about  said  matters,  and  was  in- 
formed by  said  Hinman  in  substance  that  he  could  not  re- 
collect anything  about  the  matter  and  knew  nothing  about 
the  transaction ;  and  affiant  further  says  that  after  seeing  the 
said  Hinman,  affiant,  on  or  about  the  26th  day  of  March 
last,  and  before  the  bringing  of  this  action,  wrote  to  defend- 
ant in  substance  of  what  Hinman  said,  and  that  he,  affiant 
had  positive  instructions  to  commence  suit  unless  the  mat- 
ter was  settled  up,  and  that  the  suit  must  be  commenced 
by  the  following  Saturday,  March  28,  1886,  to  get  it  into 
the  next  term  of  this  court,  and  that  if  defendant  wished 
to  settle  the  matter  without  suit  it  must  be  done  by  that 
time;  to  which  letter  defendant  answered  under  date  of 
March  27th,  1886,  as  follows:  '^lam  surprised  at  what 
you  state  about  Hinman's  remembrance  of  barb  wire  busi- 
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nesS)  and  feel  that  he  will  talk  different  when  he  begins  to 
refresh  his  memory.  I  will  not  be  able  to  get  down  until 
evening,  as  Saturday  is  our  busy  day  during  the  week. 
And  affiant  says^  that  not  seeing  the  defendant,  he,  affiant, 
commenced  the  suit  by  filing  the  petition  and  having  sum- 
mons issued  Saturday  evening,  the  28th  of  March,  1885; 
that  some  time  afterwards,  and  before  the  term  of  court,  de- 
fendant called  into  affiant's  office  and  asked  if  we  had  heard 
from  Maxwell,  and  was  informed  that  affiant  had  not,  and 
defendant  then  at  that  time  asked  for  and  took  his  itemized 
account  for  his  said  claim  of  $506.73,  which  was  then  in 
affiant's  possession,  and  which  conversation  was  the  last 
affiant  had  with  defendant  about  the  matter  until  after  the 
default  and  proof  of  claim  was  made.  And  affiant  says 
that  all  of  the  conversations  referred  to  by  defendant  as 
having  had  with  affiant  were  before  the  bringing  of  this 
action,  except  the  one  conversation  at  the  time  defendant 
called  for  and  obtained  his  itemized  account;  and  affiant 
says  he  told  defendant  before  bringing  suit  that  he,  affiant, 
had  done  all  he  could  do  to  have  the  matter  adjusted,  but 
that  plaintiff  and  C.  A.  Fried  each  denied  said  claim  of 
defendant  was  chargeable  to  said  plaintiff  or  said  firm  of 
H.  J.  Lee  &  Co.,  and  that  on  the  16th  day  of  June,  1885, 
affiant  took  the  default  and  proved  up  said  claim,  and  judg- 
ment was  rendered  in  favor  of  plaintiff  on  said  15th  day 
of  June,  1885,  but  not  entered  on  the  journal.'^ 

And  thereupon  the  said  motion  was  submitted  to  the 
court  upon  the  said  two  affidavits,  there  being  no  other  evi- 
dence submitted  by  either  party.  The  motion  was  over- 
ruled, to  which  the  defendant  excepted,  and  brings  the  cause 
to  this  court  on  error,  and  assigns  for  error  the  overruling 
by  the  court  of  his  motion  to  set  aside  the  default  of  the 
defendant  and  in  not  vacating  the  judgment. 

The  bill  of  exceptions  contains  the  following  paragraph: 
'<On  the  17th  day  of  June,  1885,  the  defendant  filed  his 
motion  to  set  aside  the  said  de&ult  and  judgment,  accom- 
48 
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panied  with  his  answer  and  his  affidavit  setting  forth  the 
grounds  of  his  not  filing  his  answer  at  an  earlier  date,  and 
it  was  thereupon,  on  said  17th  day  of  June,  1885,  agreed 
between  the  plaintiff  and  defendant  ihst  the  journal  entry 
of  said  judgment  should  not  be  made  until  after  said  motion 
was  disposed  of  by  the  court/'  etc. 

Plaintiff  in  error  takes  the  ground  in  his  brief  that  it  is 
the  rule  of  practice  in  this  state,  that  if  the  defendant  at 
any  time  after  default,  and  before  judgment  is  entered 
against  him^  file  his  answer  duly  verified,  setting  up  a 
good  and  meritorious  defense^  then  the  court  must  set  aside 
the  default  and  allow  the  defendant  to  answer,  and  he  cites 
the  case  of  HcUe  v.  Bender ,  13  Neb.,  66.  I  do  not  under- 
stand that  any  rule  exists  going  to  the  extent  contended 
for;  certainly  the  case  cited  fails  as  authority  therefor.  It 
IS  certainly  within  the  power  of  the  court  at  any  time  dar- 
ing the  term  at  which  a  judgment  by  de&ult  has  been  ren- 
dered to  set  the  same  aside,  and  allow  an  answer  setting  op 
a  meritorious  defense  to  be  filed.  But  the  exercise  of  such 
power  is  a  matter  of  discretion  on  the  part  of  the  court,  to 
be  governed  by  the  &cts  of  the  case  as  set  out  in  the  show- 
ing. This  discretion  is  a  legal  one,  the  abuse  of  which 
would  be  corrected  by  the  appellate  court.  In  the  case  at 
bar  there  were  two  affidavits,  one  in  support  of  the  mo- 
tion, the  other  in  resistance.  These  affidavits  are  oonfliot- 
ing.  The  chief  point  of  departure  between  them  is  in 
this :  The  defendant  states  in  his  affidavit  'Hhat  being  on 
friendly  terms  with  the  said  H.  J.  Lee,  and  being  anxious 
of  settling  the  matter  of  said  credit  due  from  the  said  H.  J. 
Lee  &  Co.,  this  afiiaut  called  upon  Wm.  H.  Hunger,  the 
attorney  of  said  H.  J.  Lee,  a  short  time  after  the  service 
of  the  summons  in  this  case  upon  him  (def 't),  and  at  the 
time  of  said  call  explained  to  the  said  Hunger  the  manner 
in  which  he  was  entitled  to  the  said  credit,^'  etc  See  affi- 
davit Now  if  this  affidavit  stood  entirely  alone,  it  would 
make  a  case  showing  that  the  de&ult  of  defendant  was  m- 


JULY  TERM,  1886.  676 

Sang  V.Lee. 

tered  pending  an  attempt  on  his  part  to  settle  the  matter 
of  difference  between  him  and  the  plaintiff^  and  avoid  liti- 
gation. But  it  does  not  stand  alone.  The  affidavit  of  W. 
H.  Munger  was  before  the  court,  in  which  it  is  alleged  that 
the  call  of  the  defendant  upon  him,  and  all  the  attempts  to 
come  to  a  settlement  on  the  part  of  the  defendant,  as  set 
out  in  his  affidavit,  took  place  before  the  commencement 
of  the  suit^  and  before  his  notice  to  the  defendant  as  therein 
specified;  that  he  had  positive  instructions  to  commence 
suit  against  h^m  unless  the  matter  was  settled,  and  that 
suit  would  be  commenced  unless  the  matter  was  settled  by 
the  following  Saturday,  to^wit,  March  28th,  1885.  Even 
had  no  such  letter  been  written,  the  commencement  of  suit 
by  the  plaintiff  on  the  day  named  must  have  been  under- 
stood by  the  defendant  as  the  termination  of  any  negotia- 
tion in  view  of  a  compromise  or  settlement  which  may 
have  existed  between  the  parties  before  that  time,  and  to 
consider  his  former  conversation  with  the  said  attorney  as 
excusing  the  negligence  of  the  defendant  in  allowing  the 
answer  day  to  pass  without  availing  himself  of  his  defense 
would  not  only  have  been  an  injustice  to  the  plaintiff,  but 
would  be  to  hold  out  an  inducement  foi-  delay  in  others. 
At  all  events  it  cannot  be  said  that  the  judgment  holding 
the  defendant  to  the  consequences  of  such  negligence  un- 
der the  circumstances  was  such  an  abuse  of  discretion  as 
calls  for  the  correction  of  this  court.  On  the  contrary,  I 
.think  the  decision  of  the  district  court  right. 

Defendant,  in  the  brief  of  counsel,  takes  the  ground  that 
no  judgment  had  been  rendered  against  him  at  the  time  of 
^he  filing  of  his  motion  to  set  aside  his  default,  for  the  rea- 
son that  such  judgment  had  not  then  been  journalLsed  or 
spread  at  length  in  writing  on  the  docket  of  the  court,  al- 
though the  plaintiff  had  proved  up  his  cause  of  action  and 
the  judgment  of  the  court  thereon  had  been  announced 
from  the  bench.  I  think  that  the  judgment  was  rendered 
^and  entered,  too,  if  there  is  any  difference  between  the  two 
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words),  on  thel5th  day  of  June,  although  the  minutes  thereof 
had  not  been  spread  upon  the  docket  at  the  time  of  the  mak- 
ing of  defendant's  motion.  To  this  point  I  cite  the  opinion 
of  this  court  by  Judge  Reese,  in  the  case  of  Ham  v.  MUn 
leTf  ante  p.  98.  And  still,  although  the  judgment  had 
been  rendered,  nevertheless  the  court,  not  having  finally  ad- 
journed the  term,  had  full  power  to  set  aside  the  default 
and  judgment,  and  doubtless  would  have  done  so  had  at 
been  satisfied  from  the  case  before  it  that  defendant  did  iiiF 
ftot  rely  and  had  a  right  to  rely  on  any  promise  made  or 
inducement  held  out  to  him  by  plaintiff  or  his  attorney 
that  the  matters  in  dispute  would  be  settled  without  trial*. 
The  judgment  of  the  district  court  is  affirmed. 

JnDGM£NT  AFFIRMED. 

Beebe,  J.,  concurs. 
Maxwell,  Ch.  J.,  did  not  sit. 
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2.  Instrument  purporting  to  be  a  chattel  mortgage,  exam- 
ined and  held  to  be  an  assignment ;  and  not  being  made 
in  conformity  to  statutes,  held  void  as  against  creditors. 
Banns  v.  Carter 566 

Attachment. 

1.  To  justify  issuance  of  writ  at  least  one  of  the  causes  of 
attachment  mentioned  in  the  statute  must  exist,  WaXkm' 
V,  Eaggerty 4811 
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2.  Mere  insolyency  of  debtor  not  cause  for.  Walker  v.  Eag^ 
gerty : 483 

3.  Affidayitby  attorney  alleging  "  that  he  is  the  anthorissed 
attorney  of  plaintiff;  that  he  has  commenced  an  action/' 
etc.,  Hdd,  Kot  Toid.    Janaen  v.  Mundt 320 

Attorney. 

1.  Settlement  of  case  by  parties  pending  litigation;  there 
being  no  attorney's  liens  for  fees,  Held,  That  attorneys 
could  not  intervene  to  continue  the  suit  by  virtue  alone  of 
their  contract  with  their  client  for  fees.  Lavender  v.  AUdnB.  206 

2.  Misconduct  of  attorney  in  argument:  should  be  except- 
ed to  in  order  to  obtain  a  review  thereof  in  supreme  court. 
BvlliB  r.  Drake 107 

3. .  Defendant  in  criminal  case  failing  to  deny  material  fact 
which  has  been  testified  against  him,  prosecutor  may  com- 
ment upon  such  omission  in  argument.    Heldt  v.  State.,,,,  492 
Bankruptcy. 

Action  to  ei^Join  sale*  upon  execution  upon  the  ground,  that 
since  the  recovery  of  the  judgment  plaintiff  had  been 
discharged  in  bankruptcy;  defense  that  plaintiff  fraudu- 
lently &iled  to  list  real  estate  as  a  part  of  his  assets;  re- 
lief denied  except  upon  condition  of  paying  the  debt. 

McMurtry  v.  Edgerly 457 

Bastardy.  ' 

Evidence  of  intercourse  with  others  outside  period  of  gesta- 
tion is  inadmissible.    iSitifi^  v.  Beers, 365 

Bona  Fide  Porohaser. 

In  case  stated.     Cheney  v,  Jannen,  128;  WhUekom  v,  Oranz.  302 

Bill  of  Exoeptions. 

1.  Must  contain  evidence.    Roberta  v,  fferahiser 504 

2.  Must  contain  affidavits  used  as  evidence  upon  hearing 

in  the  district  court.     Joiner  v.  Van  AUtyne 578 

3.  Time  in  which  bill  is  to  be  prepared  begins  to  run 
from  final  adjournment  of  court;  motion  to  quash  over- 
ruled, unless  date  of  adjournment  is  shown  by  the  record. 
Nyee  v,  Shaffer 607 

4.  Motion  to  set  verdict  aside;  cause  continued;  remittitur 
entered,  Held,  That  party  had  statutory  time  in  which  to 
prepare  bill  after  filing  of  remittitur.    Dodge  v,  Buneta,,,,,    33 

Circumstantial  Evidence. 

Locua  in  quo^  instructions  in  case  cited.    Marion  v.  State 233 

Oities  of  the  First  ClJBtss. 

Act  limiting  the  number  of  justices  of  peace  to  three,  to 
be  elected  in  districts  created  by  county  board,  i^  consti- 
tutional.   State^exreL  Sddon,  v.  Berka, 375 
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Cities  of  the  Seoond  Class. 

L  Change  in  goyernment  from  city  of  the  second  daas  of 
theminimnm  number  of  fifteen  hundred  to  city  of  the  second 
class  of  not  less  than  five  thousand  inhabitants,  does  not 
vacate  the  office  of  police  judge.  State,  ex  reLStevenaon,  v. 
White ". 37 

3.  Bonds  for  waterworks;  not  necessary  that  council  should' 
pass  ordinance  submitting  question  to  the  electors;  resolu- 
tion sufficientb     Staief  exrel.  York,  v,  Bahcock, 623 

8.  Tax  for  water  works  limited  to  6  mills  on  assessed  valua- 
tion.   Stdte,  ex  rd.  City  of  York,  v.  Babeoek 523 

Computation  of  Time. 

**Day."    FuUeriSf  Jokneon  v.  Sehrceder 631 

Confessions. 

Admissibility  in  case  stated.     Hddt  v.  State 493 

Consideration. 

1.  Consideration  of  all  contracts  subject  to  inquiry,  and 
the  assignee  of  a  non-negotiable  instrument  is  in  no  better 
condition  than  the  assignor.     Bichardsonv,  Woodruff. 133 

3.  Where  one  makes  a  promise  to  another  for  the  benefit  of 
the  third  person,  such  third  person  can  maintain  an  action 
upon  the  promise,  though  the  consideration  does  not  moTO 

directly  from  him.    SJiamp  v.  Meyer, 283 

Coiispiracy. 

Defense  in  action  of  replevin  in  case  stated;  croes-examina- 

tion  of  witness.    Kay  v.  NoU 380 

Constitutional  Law. 

1.  Proceedings  of  legislature  proved  by  the  journals  thereof; 
if  it  should  appear  from  journals  that  a  bill  had  not  actually 
passed,  presumption  in  its  favor  is  overthrown,  and  the 
act  will  be  declared  invalid.     State,  ex  rel.  Poole,  v.  Bobinsan    96 

3.  In  amending  an  act  it  may  be  designated  by  its  title  or 
chapter  in  the  Compiled  Statutes.  State,  ex  rd.  Seldon,  v, 
Berka 376 

3.  An  act  limiting  the  number  of  justices  of  peace  in  cities 
of  the  first  class  to  three,  to  be  elected  in  districta  to  be 
created  by  the  county  board,  is  valid.    State,  ex  rd,  Seidom, 

V.  Berka ., « 375 

4.  An  act  which  is  general  and  uniform  throughout  the  state, 
operating  alike  upon  all  parties  and  localities  of  a  class,  is 
constitutional.    State,  ex  rd,  Seldon,  v.  Berka 375 

6.  Legislature  has  power  to  change  procedure  or  manner  of 
enforcing  a  punishment  after  the  commission  of  theofiense. 
Marion  V.  Stale 333 

6.  Taking  private  property  for  public  use  without  just  com- 
pensation.   Dodge  v,  Omaha  A  S,  W,  B,  B.  Co 376 
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Contracts. 

1.  Where  one  makes  a  promise  to  another  for  the  benefit  of 
the  third  person,  such  third  person  can  maintain  an  action 
npon  the  promise,  though  the  consideration  does  not  move 
directly  from  him.    Shampv.  Meyer 223 

3.  Contract  by  attorney  with  county  board  to  procure  re- 
funding of  county  bonds  for  a  certain  per  cent  of  the  pro- 
ceeds, Heldj  Void.    State,  ex  rel,  Webster,  v.  Laneaater  county  419 

Conversion. 

Admission  of  irrelevant  testimony  haying  a  tendency  to 
mislead  jury,  Held,  Good  ground  for  a  new  trial.  Simpson 
V,  Armstrong 512 

Corporations— municipal. 

1.  Salary  of  officers ;  constitutional  law ;  increase  of  compen- 
sation during  term  of  office.     Wheelockv,  McDowell 160 

2.  Verdict  in  favor  of  plaintiff  for  damages  on  account  of  in- 
juries occasioned  by  defective  sidewalks  set  aside  on  the 
ground  of  newly  discovered  evidence  not   culminative. 

.  City  of  Lincoln  V.  Holmes 89 

8.  City  liable  for  injuries  received  on  account  of  defective 
sidewalks,  although  such  walk  was  constructed  by  abutting 
property  owner  without  authority  from  city.  City  of  PlattS" 
mouth  V,  Mitchell ; 228 

4.  Liabil i ty  for  i nj uries  caused  by  defective  sidewalk ;  notice 
of  defect  must  be  shown;  not  necessary  that  city  should 
have  notice  that  the  particular  board  which  caused  the  in- 
jury was  loose;  notice  of  general  bad  condition  of  walk  is  suf- 
ficient    Oity  of  Plattsmouih  v.  MiteheU 228 

6.  Liabibity  for  injuries  received  on  account  of  accumula- 
tions of  snow  and  ice  on  sidewalk,  whether  city  was  negli- 
gent in  not  removing  obstructions,  is  question  for  jury. 

Nebraska  City  v.  Baihbone 288 

Costs. 

1.  Where  the  complainant  in  a  prosecution  for  misdemeanor 
is  a  public  officer,  he  is  not  required  tofiirnish  security  for 
costs  before  the  issuance  of  a  warrant    State,  ex  ret.  Thomas 

V,  McOuteheon 304 

2.  Upon  foreclosure  of  tax  lien,  semble,  that  failure  to  serve 
notice  upon  owner,  will  render  plaintiff  liable  for  costs 
where  owner  tenders  amount  due  at  time  suit  is  brought. 

Lammers  v.  Cottisiock 341 

Counter-claim 

Cannot  be  set  up  in  action  of  replevin.     Blue  Valley  Bank  v. 

Bane  A  Co 294 

Counties. 

1.    Contract  by  attorney  with  county  board  to  procure  re- 
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ftmding  of  ooantj  bonds  for  per  cent  of  the  proceeds,  Bdd^ 
Void.    State,  ex  ret.  WebtAer,v,  Lancaster  Ownfy 419 

2.  Where  a  connty  employs  an  agent  to  refbnd  its  bondfli 
and  before  revocation  of  the  authority,  he  performs  labor, 
etc,  from  which  eonnty  derives  benefit,  he  is  entitled  to 
fiiir  compensation.    State,  ex  reL  TF«6«ter,  o.  Laneatier  Coumijf  419 

3.  County  bonds;  reminding  bonds;  county  estopped  to  de- 
ny validity  of  refunding  bonds  in  hands  of  bona  fide  holder 

for  value.    State,  exrel  Leeae,v,  WUkinean GIO 

4.  Liability  where  treasurer  sells  land  for  taxes  which  were 
not  taxable,  and  upon  which  no  tax  was  due.    Eobertiv.  * 
Adams  County 409 

6.  Not  liable  to  tax  purchaser  for  taxes  paid  upon  railroad 
land  granted  to  B.  &  M.  R.  B.  Co.    Prieev.  Laneastsr  Qmnig  282 

6.  Discretion  of  county  board  in  matter  of  public  roads. 
Throckmorton  V.  State 647 

Court— County. 

1.  County  judges  and  Justices  of  peace  have  jurisdiction  in 
action  for  money  had  and  received,  brought  to  recover  back 
a  deposit,  or  money  paid  upon  an  agreement  for  the  pur- 
chase and  sale  of  land,  where  defendant  omita  or  reftiaes  to 
perform  his  agreement  to  convey  the  same.  MMshrush «. 
Devereaux 49 

2.  Has  jurisdiction  to  revive  dormant  judgment.    Oasrisem 

V.  Auitman  A  Co * 311 

3.  Judgment  admitting  will  to  probate,  final  and  oonduslTe. 
Kirk  V.  Bowling.,.^ ; .«  260 

Court— Supreme. 

1 .  Abstract  of  cases  takes  the  place  of  transcript  and  bill  of 
exceptions;  court  will  not  look  beyond  the  abstract.  Alea^ 
ander  f.  Irttin 204 

2.  Appeal  not  dismissed  for  mere  failure  to  file  abstract 
within  time  required  by  statute.    Steele  v,  Haynes...J* 816 

3.  Judgment  will  not  be  reversed  for  error  without  prejudice. 
Western  Ins,  Co.  v.  Putnam 331 

4.  On  motion  to  set  aside  verdict  in  which  questions  of  fiust 
are  involved,  trial  court  becomes  the  judge  of  such  ques- 
tions of  fkct  and  its  decision  thereon  is  final,  unless  clearly 
and  manifestly  wrong.    Sang  v.  Beers. 366 

5.  Where  the  testimony  on  behalf  of  the  plaintiff  and  de- 
fendant is  nearly  equally  balanced  and  is  conflicting,  the 
finding  and  j  udgment  will  not  be  set  aside.  Kuder  v,  lio^ 
date ^ 390 

6.  Verdict  not  set  aside  as  being  against  weight  of  evidence 
where  testimony  is  conflicting  and  nearly  equally  balanced* 
Dodge  v.  Bunds 88 
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7.  Finding  of  ooart  below  not  distorbed  where  no  qnestion 
of  law  is  involved,  and  where  evidence  is  conflicting. 
JPowersi?.  Powers 629 

8.  Errors  assigned  upon  the  admission  of  irrelevant  evidence, 
etc.,  not  considered  nnless  they  point  out  specifically  the 
evidence  to  which  they  severally  refer.     Cook  v.  PickreL...  433 

9.  Correction  of  mandate  in  case  stated.    Merriam  v.  Gordon  405 

10.  Appeal  to  supreme  coort;  time  within  which  to  perfect 
appeal  begins  to  mn  at  the  date  of  rendition  of  Judgment 
or  decree,  and  not  the  date  in  which  the  clerk  in  vacation 
enters  the  same  on  the  journal.     Som  v.  MUler 98 

11.  Decree  in  case  stated  modified  to  correspond  with  special 
findings  of  fact  by  trial  court.    Boehl  v,  Roehl 65 

12.  Fraudulent  conveyance  made  by  husband  to  wife,  set 
arade  after  divorce,  and  HM,  Subject  to  lien  for  alimony. 
BoeU  V.  BoehL 56 

Covenant. 

.  1.  Breach  of  covenant  for  quiet  enjoyment;  plaintifl  must 
allege  and  prove  that  he  has  been  turned  out  of  the  granted 
premises  or  of  some  part  thereof,  or  has  yielded  the  posses- 
sion thereof  to  a  paramount  title.    Beal  v,  HoUiater, 112 

Anderwn  v,  Buchanan ^ 272 

2.  Covenant  for  title  or  of  seizin  defined;  if  grantor  has  not 
such  title,  covenant  is  broken  immediately  upon  its  being 
made.    Beal  v.  HoUisUr 112 

Criminal  Law. 

1.  Courts  of  this  state  have  no  authority  to  prosecute  and 
punish  one  Indian  for  a  crime  committed  against  another 
on  the  reservation  to  which  they  belong,  so  long  as  they 
maintain  their  tribal  relations.    Ex  parte  Crow 417 

2.  Where  the  complainant  in  a  prosecution  for  misdemeanor 
is  a  public  officer,  he  is  not  required  to  furnish  security  for 
costs  before  the  iasuante  of  a  warrant    8UxU^  ex  reH.  Thomas, 

T,  McCuicheon 304 

3.  Opinions  of  jurors  which  disqualify.    Marion  v.  State 233 

4.  If  proposed  juror  is  *'  a  relation  within  the  fifth  degree  " 

to  defendant,  it  is  cause  for  challenge.    Marion  v.  State ....  233 
6.    Where  defendant  pleads  not  guilty,  jury  mtist  find  from 
.  evidence  that  he  is  guilty;  court  has  no  authority  to  charge 
that  certain  * 'allegations  are  uncontradicted,  and  therefore 
may  be  by  the  jury  considered  as  proved."    JEMdt  v.  State.  492. 

6.  Where  distinct  offenses  are  charged  in  separate  counts  of 
an  indictment,  the  jury  must  either  return  a  general  ver- 
dict of  "  not  guilty  ^  or  respond  to  each  charge  in  their  find- 
ing.    Caaeyv,  State 138 

7.  Verdict  finding  the  defendant  ** guilty  of  murder,"  Held, 
Sufficient.    Marionv.  State 238 
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8.  GonfesBion  obtained  tfarongh  detectlTe,  Rdd^  Admiasible 

in  eyidence.    ffeUU  v.  State, 402 

9.  Credibility  of  witness  obtaining  alleged  confession  of 
prisoner  is  for  jnry.    Heidi  v.  State 483 

10.  Instruction  relative  to  "reasonable  donbt,"  Hdd^  Er- 
roneous in  case  stated.    Stidt  v.  State. 48S 

11.  Defendant  testifying  in  his  own  behalf  is  to  be  treated 
as  any  other  witness;  if  he  fails  to  deny  a  material  fiu!t 
which  has  been  testified  against  him,  prosecutor  may  com- 
ment upon  such  omission  in  his  argument  to  Jury.    Hddt 

V.  State, 492 

12.  Circumstantial  evidence;  property  of  deceased  in  jms- 
session  of  accused ;  motive  for  the  crime.    Marum  v.  State..,  233 

13.  Circumstantial  evidence;  general  rales.     Casey  v.  State,.  138 

14.  In  circumstantial  evidence  each  essential  link  in  the  chain 
of  circumstances  necessary  to  establish  guilt,  must  be 
proved  to  such  a  degree  of  certainty  as  to  convince  jury 
beyond  a  reasonable  doubt.     Heidi  v.  State. 492 

15.  Evidence  of  distinct  and  independent  facts  of  a  different 
character,  though  it  may  tend  to  establish  the  same  ground 
defence,  is  not  cumulative.     Casey  v.  State 138 

16.  Photograph  of  deceased  taken  during  life  competent 
evidence  to  aid  in  his  identification.    Marion  v.  State 233 

17.  Conduct  of  accused,  examination  and  cross-examination 

of  witnesses.     Marion  v.  State 233 

18.  Testimony  of  witness  whose  name  is  not  endorsed  on 
information  before  the  trial  is  inadmissibla    Parks  v.  State  616 

Damages. 

1.  On  account  of  defective  sidewalk  id  city ;  liability  of  city; 
instructions  construed.     City  of  Lincoln  v.  Holmes 89 

2.  Feeding  and  care  of  animals  furnish  measure  of  damages 
for  which  lien  under  Sec.  28,  Ch.  4,  Comp.  Stats.,  may  be 
enforced.    Hale  v.  Wigton 83 

3.  Action  to  recover  damages  to  stock  on  account  of  ii^Juries 
occasioned  thereto  by  defendant's  dogs;  evidence  examined 
and.  Held,  Insufficient  to  sustain  verdict     Cook  v.  Piekrd.  433 

Deeds. 

1.  Executed  in  another  state  before  an  officer  having  no  seal, 
to  be  admissible  in  evidence,  must  be  certified  in  the  man- 
ner provided  in  the  statute.     O^Brien  v,  Gaslin. 347 

2.  Quit^lai  m  deed  from  purchaser  at  tax  sale  vests  in  grantee 
all  rights  of  grantor  relative  to  such  taxes.  Alexander  v. 
Goodwin 2i6 

Default. 

1.    Motion  to  set  aside  after  j  udgment  should  be  accompanied 
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by  an  answer  showing  a  defense  to  fbe  action;  if  not,  and 
no  defense  is  songjht  to  be  shown,  the  motion  should  be 

overrnled.    Fritz  v,  Qrovnicldaus 413 

2.     Judgment  of  district  conrt  refusing  to  set  aside  default 
and  judgment  thereon  in  case  stated,  upheld.    Sang  v.  Lee  667 
DefLnitionB. 

1.  ''Day."    FuRer  &  Johnion  v.  Sekroeder 631 

2.  "Assessment,"  Sec  97,  Ch.  16,  C.  S.  Qiffwd  v.  B,  V. 
4tK.B.  B.  Co 538 

3.  '*  Complaint."    Staie^  ex  rel  Qoff,  v.  Dodge  County 596 

Demtirrer. 

1.  Filing  of  a  demurrer  is  a  waiver  of  the  right  to  file  amo- 
tion for  an  order  requiring  the  pleader  to  make  the  allega- 
tions of  his  pleading  more  definite  and  certain.    Friiz  v, 

Oroenieklaus 413 

Depositions. 

1.  Place  of  taking  notice,  ^e?d,  Sufficient  description.  Brit' 
ion  V.  Berry 325 

2.  Signature  of  witness  by  ''mark,"  BM,  Sufficient.  BriP' 
Um  V,  Berry 326 

3.  Not  necessary  that  oeHdficate  should  state  that  deposi- 
tion was  read  to  witness.    BriUon  v.  Berry. 325 

4.  Admission  in  evidence  of  deposition  in  case  stated.  Dich^ 
enaan  v.  Staie^ 73 

Discretion  of  Court. 

1.  In  amendment  of  pleading^    Ralev.WigUm 83 

Brovm  v,  Bogers  A  Bro 547 

2.  In  opening  judgment  by  de&ult    Sang  v.  Lee' 667 

3.  In  granting  new  trial.    Sang  v.  Beers 366 

Dismissal  of  Action. 

1.  Replevin  before  justice  of  the  peace;  return  of  sheriff 
showing  value  of  goods  to  be  in  excess  of  jurisdiction; 
agreement  of  both  parties  to  dismiss  suit,  and  sheriff  or- 
dered to  return  goods;  ffddf  A  valid  agreement  to  dismiss 
independently  of  the  question  of  the  jurisdiction  of  the 
Justice.     Wilcox  V.  Brovm 355 

2.  Failure  to  entitle  papers  in  a  cause,  or  to  properly  en- 
title them,  if  it  is  apparent  to  what  case  they  relate,  is  not 
sufficient  to  justify  the  court  in  dismissing  the  action. 
Janaen  v,  Mundt 320 

Divorce. 

1.  Fraudulent  conveyance  made  by  husband  to  wife,  set 
aside  after  divorce  and  Heid,  Subject  to  lien  for  alimony. 
Boeia  V.  BoeKL 56 

2.  Decree  in  case  stated.    Powen  v.  Powers 520 

3.  Granted  upon  chaige  of  extreme  cruelty.  Powers  v.  Powers  520 


686  INDEX. 

Dower. 

Dower  interest  is  insufficient  to  authorise  partition.    "SwrtU 

V,  HoidUng 178 

Duress. 

Bridges  <A  WkUev.  BidwOL .' 186 

^ectment. 

1.  Where  real  estate  is  devised  to  take  effect  upon  the  death 
of  a  party  named,  who  has  a  life  estate  in  the  premises,  a 
I>artj  claiming  under  the  will  in  an  action  of  ejectment 
must  prove  the  termination  of  the  life  estate.  Kirk  v. 
Bawling 200 

2.  A  tenant  in  common  of  real  estate  can  only  recover  in 
ejectment  to  the  extent  of  his  title.    Kirk  v.  Bowling^ 260 

Sleotions. 

1.    To  he  valid  must  he  authorized  hy  statute.    State j  ex  rel, 

Oagoodf  v,  Kimer.    State,  ex  ret,  Liehty,  v.  Mustelman 174 

.     2.    General  election;  Voting  places  in  cities;  establishment 

hy  county  hoard.     State,  ex  reL  Wagner  v.  Emery^ 301 

8.  Betums  of  election :  duty  of  board  of  can  vassers  to  can  vaas 
votes  returned  and  to  correct  error  in  adding  up  the  votes 
cast  for  a  candidate.    State^  ex  rel.  Wood,  v.  HiU 110 

4.  Board  of  canvassers  cannot  go  behind  returns  and  sift  out 
names  of  voters  claimed  to  be  illegal .  State,  ex  ret.  Wood,  v, 
Em 119 

Eminent  Domain.  • 

Is  the  exercise  of  the  sovereign  power  of  the  state  in  the 

name  of  the  corporatian,  by  whom  the  right  is  invoked. 

Dodge  v.  Omaha  A  S,  W.  JB.  Oo 276 

Error.    Ssb  Coubt^upb]di[e.    Appbal. 
Estoppel. 

1.  Mere  absence  firom  the  place  of  sale  will  not  estop  the 
absent  party  from  denying  its  legality.    ITo/e  v.  Ft^ton....    83 

2.  County  estopped  to  deny  validity  of  county  bonds  in  hands 

of  bona  fide  holder  for  value.  SUde,  ex  r€L  Leeee  «,.  WUkineon,  610 
Evidence. 

1.  Presumptions  in  favor  of  regularity  of  proceedings  of  trial 
oourl    Alexander  V.  Jrvnn ^ 204 

2.  Deed  executed  in  another  state  before  an  officer  having 
no  seal,  to  be  admissible  in  evidence,  must  be  certified  in 
the  n^buner  provided  by  statute.     O^Brien  o.  Qastin 847 

3.  There  being  no  evidence  before  the  court  that  any  vnt- 
.    ness  has  sworn  falsely,  but  one  witness  asked  leave  to  make 

a  correction  and  retraction  of  a  part  of  his  testimony,  HM^ 
Error  on  the  part  of  the  court  to  give  in  ohaige  to  the  Jury 
the  maxim  faime  in  uno  falaM  in  ommbu$,    Kay  «•  JTpII.....  880 
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4  Dedaration's  admissible  though  not  precisely  concnrrent 
in  point  of  time  with  the  principal  transaction.  Simpaon 
V.  Armstrong » 513 

5.  Contradictory  statements  of  witness;  if  no  objection  made, 
Jury  may  consider  same,  and  if  sufficient,  base  their  verdict 
thereon.     Cool  v.  Boche,  Hall  A  Ray 650 

6.  Where  plaintiff  establishes  his  case  prima  fade  by  parol 
evidence,  none  of  such  testimony  being  contradicted,  and 
defendant  proves  by  record  evidence  such  facts  as  establish 
a  complete  defense,  the  evidence  taken  together  will  not 
sustain  a  finding  for  plaintiff.    Dickenson  v.  State 73 

7.  Circumstantial  evidence;  general  rule.     Casey  v.  State^  138 
Hddt  V.  State 492 

8.  In  actions  depending  upon  circumstantial  evidence,  it  is 
proper  for  Jury  to  consider  all  the  circumstances  and  con- 
ditions proven,  and  having  any  reference  to  or  any  bearing 
upon  the  main  issues  in  the  case.    Marion  v.  State, 233 

0.    Cumulative  evidence  defined.     Caaeyv,  State 138 

10.  Where  answer  consists  of  general  denial  in  an  actioq  to 
foreclose  mechanic's  lien,  burden  of  proof  is  on  plaintiff  to 
show  all  facts  necessary  to  the  existence  of  such  lien.  Has- 

eei «.  Curiie, 102 

11.  Upon  application  to  revive  dormant  Judgment  where 
Judgment  debtor  alleges  payment  and  satisfaction,  burden 
of  proof  is  on  plaintiff  to  show  that  judgment  is  unsatisfied. 
Qarriaonv.  AultmanA  Co 311 

1%,  The  age  or  date  of  the  actual  execution  of  a  written 
paper  is  not  a  question  of  science,  skill,  or  trade  upon  which 
a  witness  may  testify  and  give  his  opinion  as  an  expert 
upon  its  mere  inspection.     Cheney  v,  DunJap 205 

13.  Bona  fide  purchaser.     First  Naiumal  Bard:  v.  Eriekson,^  580 

14.  In  action  of  covenant.    Beat  v,  HoUister 112 

15.  In  case  stated,  Hetd^  Insufficient  to  show  duress.  Bridges 

A  WMU  V,  BidweU 185 

10.    In  cases  of  ejectment.     Kirk  v.  Bowling 200 

Kingman  dt  Ballard  v.  Appleget 005 

•      17.     Payment     Kuderv.  Twidate 390 

18.  Beplevin.    Kayv.Nott,^ 380 

19.  Defendant  relying  upon  warranty  and  breach  thereof, 
burden  of  proof  is  upon  him.    Brown  v.  Sogers  dt  Bro 547 

20.  Warranty.    Knawlton  v,  MandemUe 59 

First  Natianal  Bank  V,  Eriekson^ 580 

Szecution. 

Taking  stay  is  waiver  of  the  right  to  apply  for  a  nbw  trial. 

Banks  o.  Hitchcock 316 

Xx  Post  Faoto  Law. 

A  law  changing  the  procedure  or  manner  of  enforcing  a 
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punishment  after  the  commission  of  the  offense  is  not  Toid 
9A  ex  post  f  ado,    Marion  v.  State 23S 

Final  Order.    See  Judgment. 

Forcible  Entry  and  Detention. 

1.  Action  does  not  lie  "where  the  question  presented  hy  the 
pleadings  and  proof  is  the  particular  interest  of  the  parties 
in  the  real  estate  in  controTersy,  and  not  the  mere  right  of 
possession.     Qrohowsky  v.  Long. 988 

2.  Notice  to  quit  should  d escribe  premises ;  where  occupancy 
of  tenant  covered  and  included  all  of  the  real  estate  de- 
scribed in  the  notice  and  part  of  one  stoiy  of  the  building 
being  held  by  others,  such  notice  was  hdd  sufficient 
Dimmett  v.  Appleton,, ;. 20S 

Forfeitures. 

1.    Not  favored  in  law.     Diekeneon  v*  Slate 73 

Forgery. 

1.  To  utter  and  publish  an  instrument  alleged  to  have  been 
forged  is  to  declare  and  assert,  directly  or  indirectly,  by 
words  or  actions  that  it  is  good.    Smitk  v.  State 284 

2.  Simply  showing  a  forged  instrument  without  offering  to 
pass  it  is  not  '*  uttering  "  but  where  there  is  a  clear  attempt 
to  pass  such  instrument,  it  will  be  held  to  be  ''uttering." 
Smith  V.  State. 284 

Fraud. 

1.  Never  presumed  but  must  be  proved  by  party  alleging  It. 
Western  Jiu.  Co,  v.  Putnam 331 

2.  Payment  of  small  portion  of  purchase  price  is  not  such 
part  performance  as  takes  contract  out  of  the  statute. 
Muehrtuh  v.  Devereaux. , 49 

3.  Case  examined,  and  Held,  that  if  there  was  a  contract  be- 
tween the  parties  the  same  was  void  under  the  statute  of 
frauds,  not  being  in  writing.     Barton  v,  Patrick 654 

4.  There  being  no  evidence  of  fraudulent  intent  in  case 
stated,  Heldf  Error  on  the  part  of  the  court  to  change  in- 
structions offered  by  plaintiff.   Kay  V.Noll 380 

6.  Upon  the  evidence,  Held,  Error  on  the  part  of  the  court 
to  submit  to  jury  for  their  special  finding  tho  question 
whether  *'  the  mortgage  was  fraudulent  and  void  as  against 
defendant."    Kayv,  NoU 380 

Quardian  and  Ward. 

1.  Failure  to  appoint  guardian  ad  litem  for  insane  person 
does  not  render  judgment  either  void  or  voidable.  JtfcCbr- 
mickv.  Paddock 486 

2.  License  to  sell  real  estate  of  minors;  petition  therefor 
must  be  in  writing.    State,  ex  ret.  Qoff,  v.  Dodge  Qmniy,,,.  686 
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Homestead. 

Mortgage  of  a  tract  of  land,  indndlng  homestead,  exe- 
cuted by  a  married  man  without  ooncnrrence  of  wife,  is 
invalid  for  the  purpose  of  affecting  such  homestead;  but 
tUiter  as  to  the  portion  of  such  tract,  if  any,  not  embraced 
within  such  exempt  homestead.     Swift  v,  Dewep ^ 107 

Homicide. 

Circumstantial  evidence;  general  rules.    CaBeyv.  State 138 

Hufiband  and  Wife. 

1.  In  case  stated,  Hdd,  that  proof  fails  to  show  duress  or  that 
the  real  estate  was  purchased  with  the  money  of  the  wife. 
Bridges  lit  White  v.  BidweU, 186 

2.  In  an  action  on  a  note  against  a  married  woman,  HM, 
That  as  her  non-liability  can  arise  only  from  inability 
to  enter  into  the  contract,  she  must  by  her  answer  show 
that  such  contract  did  not  concern  her  separate  property, 
trade,  or  busineas.     GUUipie  v,  SmUh. 466 

Impeaohment. 

Impeachment  of  witnesses,  general  rule.  Marion  v.  State 233 

Indian  Beservations. 

1.  Courts  have  Jurisdiction  over  crimes  committed  on  In- 
dian reservations  within  the  state.    Marion  v.  State 233 

2.  Courts  of  this  state  have  no  authority  to  prosecote  and 
punish  one  Indian  for  a  crime  committed  against  another 
on  the  reservation  to  which  they  each  belong,  so  long  as 
they  mountain  their  tribal  relations.    Ex  parte  Cross, 417 

Indiotment. 

1.  Where  distinct  offenses  are  charged  in  separate  counts 
1  ,                        of  an  indictment,  jury  must  either  return  a  general  ver- 
dict of  *  *  not  guilty' '  or  respond  to  each  charge  in  their  find- 
ing.    Casey  V.  State 138 

9  |.  2.    Unnecessary  to  charge  the  commission  of  an  offense  in 

\  the  language  of  the  statute.    Kirk  v.  Bowling 280 

I  3.    Homicide.     Casey  v.  State 138 

V.  4.    Obstructing  railroad  track.    Heidi  v.  State 492 

i         Infancy. 

I  1.    An  infant  being  a  mere  trustee  of  legal  title  to  property 

g  <  niay  convey  the  same  in  execution  of  the  trost,  and  can« 

I  not  afterwards  plead  his  infancy  to  invalidate  the  deed. 

Bridges  &  White  v,  BidweU 185 

2.  A  minor  who  has  conveyed  his  real  estate  must  disaf- 
firm his  deed  within  a  reasonable  time  after  he  becomes  of 

'    1  age,  or  be  barred  of  the  right.     O^Brien  v.  Oaslin 347 

k  Information.    See  Cbiminal  Law,  is.    Indictment. 

44 
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Ixgnnotion. 

1.  Lies  to  restiftin  enfcnoement  of  a  decree  improperly  ob- 
tained where  defendant  has  been  deprived  of  hlB  defense 
by  the  conduct  of  the  snooeBsfol  party.  Buehanam  v. 
Origgs 166 

2.  Action  to  enjoin  sale  npon  ezecntion  npon  the  gronnd 
that  since  the  recovery  of  the  judgment  plaintiff  has  been 
discharged  in  bankmptcy;  defense  that  plaintiff  frandn- 
lently  failed  to  list  the  real  estate  as  part  of  his  assets; 
relief  denied  except  upon  condition  of  paying  debt.  Me- 
Murtry  «.  Edgerly 457 

Injuries  to  Person.    See  Cobpobatioks— Municipal. 
On  acoonnt  of  defective  sidewalk;   verdict  set  aside  on 
account  of  newly  discovered  evidence.    CUy  of  LiwsoHn  v. 

Halmea 89 

Insane. 

Failure  to  appoint  guardian  ad  lUem  for  insane  person  does 
not  render  judgment  either  void  or  voidable.   McCwmiek 

V,  Paddock 486 

Instructions. 

1.  Proper  for  court  to  instruct  jury  as  to  the  law  applica- 
ble to  all  theories  of  a  case  on  trial,  leaving  jury  to  find 
the  facts  and  apply  the  law  to  the  facts  found.    BarUing 

V.  Behrenda 211 

2.  Must  be  construed  together.    BarUing  v.  Behrenda. 211 

3.  Should  be  applicable  to  testimony;  should  not  be  re- 
peated.    (My  of  Lincoln  v,  BoUnes 39 

4.  Must  be  excepted  to.    Heldt  v.  State 493 

Nyce  V.  Shaffer 507 

6.  Must  be  sufficiently  pointed  out  in  motion  for  a  new 
trial.    Nycev.  Shaffer,,... 507 

6.  Not  error  to  refuse  to  repeat.    Marion  v.  State 233 

7.  Must  be  applicable  to  the  evidence.    Marion  v.  State 233 

8.  If  evidence  is  given  from  which  a  material  &ct  may  be 
inferred  court  may  submit  question  of  such  inference  to 
jury  by  proper  instructions.    Marion  v.  State 233 

9.  Correct  instructions  given,  not  erroneous  because  an  im- 
proper reason  for  it  is  given.    Marion  v.  State 233 

10.  Where  verdict  is  the  only  one  that  should  have  been 
returned  under  the  evidence,  it  will  not  be  set  aside  even 
though  the  court  may  have  given  an  instruction  upon  a 
matter  not  in  issue  in  the  case.    KnowUon  v,  Mandeville....    69 

Insurance. 

1 .  Clauses  of  insurance  policy  should  be  construed  together ; 
and  in  case  stated,  Held,  That  the  reftisal  of  company  to 
pay  any  sum  whatever  and  a  denial  of  the  validity  of  tlw 
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policy  was  a  waiyer  of  that  daose  providing  for  arbitra- 
tion and  suit  on  policy  might  be  maintained  without  such 
arbitration.     WeBtem  Jna.  Co.  «.  Putnam 331 

2.  Death  of  insared  engaged  in  violating  the  law ;  oonBtrao- 
tion  of  insnranee  policy.  Griffln  v.  Western  Mutwd  Auth 
eiation 690 

3.  Stipulation  fbr  judgment.  Chriffin  v.  Western  Mutual  Awh 
eiation 030 

Internal  Improyements. 

1.  Bonds  issued  pursuant  to  law  for  grist  mill  propelled 

by  water  are  valid.    State^  ex  ret.  Perry,  v.  Clay  County.,..  452 

2.  In  case  stated,  ffOd^  After  the  issuance  of  the  bonds 
and  erection  of  mill|  where  no  question  is  made  in  the 
pleadings  that  the  mill  is  not  propelled  by  water,  that  it 
will  be  presumed  fh>m  the  words  ''on  the  little  Blue 
River.''    StaU,  exrel  Perry,  v.  Clay  County 462 

Intervention. 

1.  Attorney  cannot  intervene  to  continue  suit  which  has 
been  settled  by  parties  pending  litigation.  Lavender  v. 
Atkina 206 

2.  An  order  overruling  petition  to  intervene  is  final.  Hot' 
numv.  Barhydt 626 

.Judgment 

1.  Rendering  Judgment  is  the  annunciation  of  the  decision 
of  the  court  indicated  by  the  rule  for  J  adgment.  Bom  v. 
MiUer v ,. 08 

2.  Where  parties  stipulate  that  in  case'  a  recovery  can  be 
hod  judgment  shall  be  for  a  certain  amount,  and  the  court 
so  finds,  finding  will  not  be  disturbed.  Chriffin  v.  Weetem 
3futual  Association 621 

3.  Death  of  party;  judgment  voidable  and  not  void;  can- 
not be  impeached  collaterally.     McCormickv.  Paddock,...  486 

4.  Unless  want  of  jurisdiction  api>ears  affirmatively  valid- 
ity of  judgment  will  be  presumed.    O^Brien  v.  Oaslin 347 

6.  Upon  application  to  revive  dormant  judgment  where 
judgment  debtor  alleges  payment  and  satisfaction,  burden 
of  proof  is  on  plaintiff  to  show  that  judgment  is  unsatis- 
fied.    Garrison  V.  AuUman  <&  Co 311 

6.  Opening  judgment  under  sec  82  of  Civil  Code;  review 
by  supreme  court;  practice;  miistake  in  issuance  of  man- 
date by  supreme  court.    Merriam  v.  Gordon 406 

7.  Judgment  of  district  court  refusing  to  set  aside  default 
and  judgment  thereon  in  ease  upheld.    Sang  v.  Lee 667 

•8.  An  order  overruling  a  motion  for  an  order  of  arrest  is 
not  a  final  order  and  cannot  be  reviewed  on  error  until 
after  judgment.     Whiteley  v.  Davis 604 
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9.  An  order  OTermling  petition  to  interrene  is  fiDal.  Har- 
mon V.  Barhydt 625- 

10.  Order  dinoWing  temporary  iDJaoction  is  not  final. 
8Ude  V.  ffaynes 31» 

11.  Order  overmling  an  application  to  set  aside  a  defiialt  is 
final.    SieOe  v.  Baynes 316 

Judicial  Sale. 

1.  fietam.of  officer  may  be  amended  to  conform  to  the 
fiicts,  even  after  the  lapse  of  eight  or  nine  years.  O^Brien 
v.Qaain 347 

2.  ConfirmatioD  of  sale  covers  all  the  irregularities  in  the 
proceedings.     O^Brienv,  GatUn 347 

3.  Delivery  of  sheriff's  deed  not  essential  to  its  validity. 
Kingman  4t  Ballard  v.  AppUgei d05 

Jurisdiction. 

1.  Courts  have  jurisdiction  over  crimes  committed  on  In- 
dian reservations  within  the  state.    Marion  v.  State 239 

2.  Courts  of  this  state  have  no  authority  to  prosecute  and 
punish  one  Indian  for  a  crime  committed  against  another 
on  the  reservation  to  which  they  each  belong,  so  long  as 
they  maintain  their  tribal  relations.    Ex  parte  Cross 417 

3.  County  judges  and  justices  of  peace  have  jurisdiction  in 
action  for  money  had  and  received,  brought  to  recover  back 
a  deposit  or  money  paid  upon  an  agreement  for  the  pur- 
chase and  sale  of  land,  where  defendant  omits  or  reftises 
to  perform  his  agreement  to  convey  the  same.  Mushruah 
v.Devereaux 49* 

4.  When  court  has  obtained  jurisdiction  of  the  cause  for 
one  purpose,  it  should  retain  it  generally  for  relief.    Sioift 

V.  Dewey 107 

Buchanan  V.  Qriggs 165- 

5.  Where  a  court  of  general  jurisdiction  has  rendered  judg- 
ment under  which  real  estate  has  been  sold,  the  sale  con- 
firmed, and  deed  made  to  purchaser,  the  court  will  not^ 
upon  slight  evidence  after  a  great  lapse  of  time,  hold  that 

it  was  without  jurisdiction.     (yBrienv.  Oasiin 347 

6.  Power  of  determining  the  validity  of  a  tax  actually  lev- 
ied Is  a  proper  subject  for  the  courts;  the  question  is  one 

of  law  and  not  of  fact.     Price  v,  Lancaster  County 252" 

7.  Failure  to  appoint  guardian  ad  litem  for  insane  person 
does  not  render  judgment  either  void  or  voidable.  Me- 
Cormick  v.  Paddock 486 

8.  Judgment  cannot  be  impeached  collaterally.  MeCor- 
miek  v.  Paddock ^ 486- 

9.  Order  of  the  court  set  forth,  MM,  Boffident  in  a  oollat- 
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eral  proceeding  for  probate  of  the  will  in  qnestion.    IRrh 
V.  Bowling JWO 

1.  If  proposed  juror  is  **  a  relation  within  the  fifth  degree'' 

to  defendant,  it  is  canse  for  challenge.    Marion  v.  State,...  233 

2.  Under  sec  665  of  Civil  Code  jurors  are  exempt  from  ser^ 
yioe  in  district  court  who  have  served  in  such  conrt  within 
two  years.    Marion  v.  State 233 

3.  Where  after  a  Jury  has  just  been  sworn  and  before  any 
other  step  is  taken  in  the  case,  the  defense  by  permission 
of  court  challenges  one  of  the  jury,  and  the  challenge  is 
allowed  and  another  juror  called,  the  objection  to  further 
proceeding  with  the  case  to  the  jury  as  selected,  ffetd^ 
Properly  overruled.    Marion  v.  State 288 

4.  Objection  on  ground  of  juror  not  being  an  elector  of 
county,  after  trial  comes  too  late.     Sang  v.  Been 866 

5.  Opinions  of  jurors  which  disqualify.    Marion  v.  State. ...  233 

J'ustioe  of  Peace. 

1.  Act  limiting  the  number  of  justices  of  peace  to  three,  to 
be  elected  in  districts  created  by  county  board,  is  consti- 
tutional.    State^  ex  ret.  Seldon,  v.  Berka 375 

2.  County  judges  and  justices  of  peace  have  jurisdiction  in 
action  for  money  had  and  received,  brought  to  recover  back 
a  deposit  or  money  paid  upon  an  agreement  for  the  pur- 
chase and  sale  of  land,  where  defendant  omits  or  refuses 
to  perform  his  agreement  to  convey  the  same.    Muahrueh 

V.  Devereaux .' 49 

8.     Bill  of  particulars  alleging  that  plaintiffs  are  wholesale 

dealers,  etc.,  and  that  their  place  of  business  is  Lincoln, 

Nebraska,  etc.,  ffeld,  Sufficient  under  sec  24  Civil  Code. 

Janaen  v.  Mundt 320 

4.     Dismissal  of  action  by  agreement  in  case  stated.     Wil- 

cox  V.  Brown 366 

liandlord  and  Tenant. 

1.  A  tenant  who  sows  or  plants  a  crop  where  it  is  not  pos- 
sible for  him  to  know  that  his  estate  will  terminate  before 
the  crop  will  ripen,  and  it  does  terminate  before,  is  en- 
titled to  harvest  and  secure  crop  at  maturity.    Som- 

horger  v.  Berggren 399 

2«  On  facts  stated,  ffeldf  That  the  rights  of  vendee  did  not 
terminate;  that  where  vendee  had  been  in  default  for  a 
number  of  years  and  had  by  his  tenant  sowed  a  crop 
before  a  forfeiture  of  his  estate  in  the  land,  such  forfeiture 
before  the  crops  were  ripe  did  not  deprive  him  of  his  interest 
therein.    Somborger  v.  Berggren « 899 
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Idexu 

For  care  of  borae  in  case  stated.     Hale  v.  WigUm ST 

Limitations. 

1.  Change  in  running  period  of  statute  applies  to  actions 
subsequently  brought.     O^Brien  v.  Gaslin 347 

2.  Where  there  is  no  continuing  tmst  and  money  reoeiTed 
by  agent  is  not  to  be  paid  at  a  date  later  than  its  receipt^ 
statute  runs  in  his  faTor  from  the  time  he  received  the 
money.    Amett  v.  Zinn «  691 

8.     Promise  to  pay  debt  must  be  in  writing.     Id 691 

4.  Failure  to  pay  interest  on  school  lands  sold  by  the  state 
within  the  time  required  by  statute,  after  notice  of  such 
delinquency,  will  bar  the  rights  of  the  party.    RiehuTdrnm 

v.FraU 19^ 

6.  Action  to  foreclose  mortgage  may  be  brought  within  10 
years  after  cause  of  action  accrues;  notes  secured  by  such 
mortgage  continue  as  evidence  of  debt  until  mortgage  ia 

barred.     Chenegv.  Woodruff, 124- 

Cheney  v,  Janwn *. 128 

8tudebaker  Manfg.  Co.  v.  MeCurger 600' 

Liquors. 

1.  Petition  under  the  statute  is  an  indispensable  condition 
precedent  to  the  issuance  of  license.    Siatey  ex  reL  Omwagy 

V.  Weber 467 

2.  Upon  remonstrance  being  presented  it  is  the  duty  of 
license  board  to  appoint  day  for  the  hearing;  day  so  ap- 
pointed Qhould  be  fixed  in  the  future  as  to  give  reasonable 
opportunity  to  subpoena  witnesses,  etc  Siaie^  ex  reL  Gcm- 
loay,  V.  Wdfer 467' 

3.  Mandamus  lies  to  compel  license  board  to  convene  and 
appoint  a  day  for  the  hearing  of  remonstrance.  State,  ex 
reL  Conway,  V.  Weber 467 

4.  Remonstrance;  duty  of  board  to  set  a  day  and  hear  tes- 
timony and  render  decision  thereon.  Siehikraui  v.  Bwl- 
bert  619- 

6.  If  license  board  reftise  to  review  testimony  in  support 
of  a  remonstrance,  district  court  on  appeal  will  remand 
cause  for  that  purpose.     Steinkraus  v.  HurVbert 619' 

6.  Liability  of  liquor  seller  for  sale  of  to  individual  drink- 
er.    Buckmaster  V.  McElroy 667 

7.  Petition  to  recover  damages  in  case  stated.  Held,  Suffi- 
cient.   BuekmaJiter  v.  McElroy 667 

Livery  Stable  Keeper. 

Lien  on  horse  for  keeping,  feeding,  and  care  in  case  stated, 
not  allowed.    Hdlev.Wiglon 83- 
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llandamtis. 

1.  Lies  to  leqnire  police  Judge  to  iasae  wairant  of  amel  for 
the  yiolation  of  a  city  ordinance.  State,  cv  rtL  ThomaSt  v. 
MeCutcheon 304 

3.  Lies  to  require  county  board  of  Lancaster  county  to  act 
upon  claim  of  relator  for  money  expended  in  procuring 
refunding  of  oounly  bonds.  StaUy  ex  rel.  Webiter,  v.  Lamr 
easier  County 419 

3.  Lies  to  compel  license  board  to  convene  and  appoint  a 
day  for  the  hearing  of  remonstrance.  States  ex  rel.  Cbn^ 
way^  V.  Weber t 467 

4.  Lies  against  county  board  of  equalization  to  compel  it 

to  correct  its  record.    State,  ex  reL  Qoff,  v.  Dodge  County,,.  505 

5.  Lies  to  compel  payment  of  interest  due  on  refunding 
bonds.    Staie^  ex  reL  Leeee,  v,  WUkinaon 610 

6.  Lies  to  compel  board  of  canyassers  to  re-canyasB  election 
returns.    State  v,  HUL 119 

7.  Does  not  lie  to  cause  section  line  to  be  opened  as  a  pub- 
lic road,  unless  county  board  have  decided  that  public 
good  requires  such  opening.     Throckmorton  v.  State 647 

8.  Does  not  lie  to  compel  county  derk  to  issue  election  no- 
tices for  each  ward  in  the  city  of  Beatrice.  StaU^  ex  ret, 
Wagner,  v.  Emery 301 

ICaster  and  Servant. 

Negligence  of  servant  is  negligence  of  the  master.  Cooh  v. 
Fickret 433 

Maxims. 

1.  FaiauB  in  una  faiauB  in  cmnUme,    Kayv.Kott 380 

2.  Volenti  non  fit  i^furia,    Bueknuuter  v.  MeElroy 557 

Meohanio's  Lien. 

In  foreclosure  of  mechanic's  lien,  answer  consisting  of  gen- 
eral denial  is  a  denial  of  the  allegations  of  the  sale  of 
the  material  and  the  ownership  of  the  real  estate  upon  * 
which  the  lien  is  sought  to  be  established,  and  the  burden 
of  proof  is  upon  plaintiff,    ffaseettv,  Curtis, 169 

Money  Had  and  Beoeived. 

Petition  need  only  state  payment  of  money  by  plaintiff  to 
defendant  on  a  contract  which  the  defendant  refused  to 
perform.    Muehrush  v.  Devereaux 49 

Mortgage— Beal  Estate. 

Where  action  is  brought  against  mortgagee  to  cancel  cer- 
tain notes  and  mortgage,  and  a  decree  is  obtained  against 
such  mortgagee,  a  bona  flde  purchaser  before  maturity  of 
such  notes  without  notice  who  was  not  made  apcffty  to 
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the  action,  will  not  be  affected  by  the  decree.  Ckeneif  9. 
Jansen 128 

2.  On  foreclosare  notes  may  be  set  oat  as  eyidenoe  of  debt, 
if  action  is  bronght  within  10  years  from  the  time  it  ao- 
craes.     Cheney  V.  Woodrvff, 124 

Cheney  v.  Jansen 126 

8.  Mortgage  of  a  tract  of  land,  indqding  homestead  exe- 
cuted by  a  married  man  without  concurrence  of  wife,  is 
inyalid  for  the  purpose  of  affecting  such  homestead;  but 
aXUer^  as  to  the  portion  of  such  tract,  if  any,  not  embraced 
within  such  exempt  homestead.     Swift  v.  Dewey. 107 

4.  Defense  that  at  the  time  of  execution  of  a  note  and 
mortgage  sued  on  a  certain  contemporaneous  agreement  in 
writing  was  made  by  the  parties  whereby  it  was  intended 
to  change  the  terms  of  the  note  by  prescribing  the  meth- 
ods of  payment,  Held,  Not  established  by  the  evidence. 
Marshall  v.  Roe 307 

6.  Where  a  non-negotiable  bond  secured  by  mortgage  is 
endorsed  and  transferred  for  value  before  due  and  without 
notice  to  the  holder  who  brought  an  action  of  foreclosure, 
Hdd,  That  holder  took  said  bond  subject  to  the  defenses 
between  the  original  parties.     BichardeonV'  Woodruff, 132 

6.  Proceedings  to  foreclose  void  as  to  all  persons  interested 
in  the  suit  who  are  not  parties;  if  such  persons  are  not  made 
parties  another  action  may  be  instituted  for  the  purpose 
of  determining  their  rights;  if  against  them,  it  may  be  by 
the  purchaser  of  the  property  sold  under  the  fl.rst  fore- 
closure.   Dodge  «.  Omaha  dt  8,  W.  B.  Co 276 

7.  Mortgagee  not  barred  by  payment  to  mortgagor,  where 
the  property  is  taken  in  the  exercise  of  eminent  domain. 
Dodge  V.  Omaha  d:  8,  W.  B.  Co 276 

8.  Mortgage  assigned;  assignment  not  recorded ;  HM,  Thsit 
a  subsequent  deed  by  the  mortgagor  and  mortgagee  will 
not  discharge  the  mortgage  in  the  hands  of  a  bona  fide 
holder.    Bridgee  A  White  v,  BidweU 186 

9.  Assignment  of  one  of  a  series  of  notes  secured  by  mort- 
gage without  transfer  of  mortgage  is  an  assignment  pro 
tanio  of  mortgage.    Studdtaker  Mnfg.  Co.  v.  MeCargur 500 

10.  Foreclosure  by  holder  of  a  portion  of  notes  secured  by 
mortgage  without  making  the  other  holders  parties  will 
not  bar  the  right  to  such  parties  to  bring  an  action  of  fore- 
closure.    8tudebaker  Manfg.  Co  v.  McCurgur 500 

11.  Action  to  foreclose  may  be  brought  at  any  time  within 
ten  years  after  cause  of  action  accrues.    Studdniker  Maitfg, 

Co.  V.  McCurgur 500 

Mortgage— Chattels. 

1«    Presumed  to  be  fraudulent  unlesB  the  same  be  aeoooi- 
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panied  by  an  immediate  deliveiy  and  followed  bj  an 
actaal  and  oontinned  change  of  poasession.  BuUia  v.  Drake.  167 

2.  Duly  filed  in  one  connty  and  constractive  notice  there 
will  be  constrnctiye  notice  into  whatever  county  mortgagor 
removes  property.    Cool  v,  Boche,  ffaU  dt  Bay,. 560 

3.  Instrument  claiming  to  be  a  chattel  mortgage,  examined 
and  held  to  be  an  assignment  for  creditors.  Bonna  v.  Carter  666 

4.  Mortgagee  having  possession  of  property  mortgaged; 
tmst  relation  applies  only  to  overplus  or  what  may  remain 
after  payment  of  debt  dne  him.     Bonna  v.  Carter 566 

5.  Replevin  by  mortgagee;  assignee  may  intervene.  Bar- 
man V.  Barhydt 625 

6.  Assignment  of  portion  of  notes  secured  by  chattel  mort- 
gage is  an  assignment  j>ro  tanto  of  the  mortgage.    Harman 

p,  Barhydt 626 

7.  Chattel  mortgage  on  horse;  foreclosure;  payment  pend- 
ing sale;  Hdd^  That  party  having  possession  of  horse  had 

no  lien  on  such  horse  for  feeding  and  care.  Hale  v.  WigUm,    83 
Motion. 

1.  Motion  for  new  trial  must  be  madb  in  the  terms  sub- 
stantially in  which  it  may  be  allowed.     Seal  v.  HoUiater,,.  112 

2.  Motions  which  strike  at  defects  in  petition  will  not  be 
considered  after  plea  or  answer  has  been  made  to  the 
merits.     Cook  v.  Piekrd 433 

Hegllgenoe. 

•  1.  Liability  of  master  for  negligence  of  servant;  liability 
of  defendant  in  case  stated  in  keeping  dogs  on  his  prem- 
ises.   Cookv,  PUkrd 433 

2.  The  question  of  contributory  negligence  is  one  of  fact 

for  Jury.     CUy  of  Flattam&uth  v.  Mitchdl 228 

3.  Is  a  queation  for  jury.    Nebraaka  CUy  v,  Bathbone 288 

negotiable  Instruments. 

1.  In  action  on  note,  defense  that  note  came  to  hands  of 
transferee  after  maturity;  that  maker  was  insane;  that 
note  was  without  consideration,  and  setting  up  two  count- 
er daima,  HMj  Sustained  by  the  evidence.  BriUon  v. 
Berry 825 

2.  If  not  appearing  that  note  sued  on  was  endorsed  to  plain- 
tiff before  its  maturity,  any  defense  to  it  which  might 
have  been  made  by  defendant,  had  action  thereon  been 
brought  by  the  payee,  may  be  set  up  and  proved  as  a  de- 
fense to  the  action  of  plaintiff.    Id 325 

8.  Return  of  warranted  chattel,  if  properly  made,  is  a  suf- 
ficient demand  for  the  notes  given  in  payment  thereof. 
FvUer  &  Johnaon  V.  Sehroeder 631 

4.  In  action  on  note  given  for  the  purchase  of  a  chattel, 
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BM,  That  payee  cannot  prove  that  chattel  did  not  i 
ply  with  alleged  warranty,  or  that  after  the  execution  of 
the  note  contract  of  purchase  was  agreed  to  be  rescinded, 
without  introducing  evidence  to  show  that  plaintiff  had 
not  purchased  the  note  in  good  fSuth  before  maturity. 
Coakleyv.  UhrisHe  dt  San 609 

&•  A  principal  authorized  his  agent  to  draw  on  him  for  |73; 
agent  placed  a  figure  **1 "  before  figures  ''75"  and  drew 
draft  on  principal  for  $175.  The  draft  having  been  pro- 
tested for  non-acceptance*  and  paid  by  the  endorsee,  Sdd, 
That  he  could  recover  against  principal  to  the  extent  of 
the  authority  of  his  agent  to  draw  on  him.  Wilson  v, 
Beardslep 449 

6.  Payment  of  note  upon  condition  of  payment  of  another; 
EM,  That  right  of  action  accrued  upon  performance  of 
condition.     Qrimison  v,  Bustdl I..  337 

Notioe. 

1.  Requirements  of  the  statute  relative  to  giving  notice  to 
parties  delinquent  in  payment  of  interest  on  school  lands 
sold  by  state.     Bichardaon  v.  JPraU 196 

2.  Mere  certificate  of  an  officer  is  not  evidence  of  the  ser- 
vice of  a  notice.  -  Hale  v.  Wigion 83 

3.  In  action  of  forcible  entry  and  detention,  notice  to  quit 
should  describe  premises.    DimmeU  v.  AppleUm 206 

4.  Chattel  mortgage  duly  filed  in  one  county,  and  construo- 
tive  notioe  there  will  be  constructive  notice-  into  whatever 
county  mortgagor  removes  property.     CSm>2  v.  Boehe,  HaU 

A  Bay 550 

KulUty. 

Votes  cast  at  an  election  unauthorized  by  law  are  nullities. 
Slate,  ex  reL  Osgood^  v.  Kinzer;  Stata,  ex  rd.  LieJUif,  v.  Mu&- 
selman :  174 

Parent  and  Child. 

Conveyance  by  father  to  son  in  case  stated,  HM^  That 
son  held  the  property  as  a  mere  trustee  and  could  not 
plead  his  minority  to  defeat  a  mortgage  given  upon  it 
Bridges  dt  White  v.  BidtoeU 186 

Parties. 

1.  An  order  overruling  petition  to  intervene  is  final.  jBor- 
mon  V,  Barhydl 625 

2.  In  proceedings  to  foreclose  real  estate  mortgage.  Dodge 
v,0mdhadt8.  W,B.Co , 276 

8.  Transfer  by  plaintiff  of  his  interest  will  not  prevent 
prosecution  of  the  suit  in  the  name  of  original  plaintiff. 
Dodgev,  Omaha  dtS.  W.B.  Co 206 
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Partition. 

1.  Only  joint  tenanta  or  tenants  in  common  can  institnte 
proceedings.    SursU  v.  HotaUng 178 

3.  Bower  interest  is  insufficient  to  anthorisse  partition. 
HuTste  V,  Hotaling 178 

3*  Appearance  by  attorney  in  case  stated,  Held,  Unauthor- 
ized.    ffursU  V,  ffoUaing 178 

4.  Object  of  action  stated;  jurisdiction;  service  by  publica- 
tion.   McOormiekv.  Paddock, 486 

Partnership. 

1.  Accounts  between  partners;  advancement  of  firm  capi- 
tal by  one  partner  and  giving  of  note  by  another;  ratifi- 
cation of  acts  of  one  partner  by  another  in  case  stated. 
MarshaU  v.  Boe 307 

2.  Formed  for  the  purpose  of  carrying  on  legitimate  busi- 
ness will  not  be  held  illegal  or  contra  Umoa  mom  by  reason 
of  sharp  or  fraudulent  practices  used  or  suffered  by  par- 
ties in  the  prosecution  of  such  business.  Shriter  v.  Me- 
Cloud 474 

3.  Where  it  is  equally  the  duty  of  each  member  to  see  that 
certificate  of  partnership  is  recorded,  neither  one  of  the 
partners  can  avail  himself  of  the  &ilure  to  perform  such 
duty  in  an  action  between  such  partners.  Schriver  v.  Mo- 
Cloud 474 

4.  As  between  partners  the  ultimate  facts  whence  a  partner- 
ship is  deduced  are,  first,  the  agreement;  second,  its  execu- 
tion, summed  up  as  the  executed  agreement.  Shriver  v. 
McCUmd 474 

Payment. 

Evidence  examined  and  HM^  Sufficient  to  prove  payment  in 

case  stated.    Kyder  v.  Twiddle 380 

Petition. 

1.  On  appeal  must  present  same  issues  as  in  lower  court. 
FuUer  dt  John8on  V,  Schroeder 631 

2.  Where  change  of  cause  of  action  does  not  appear  on 
face  of  petition,  it  may  be  set  up  by  answer.  Fuller  <6 
JohMonv.  Schroeder 631 

3.  To  recover  damages  on  account  of  sale  of  liquor  to  plain- 
tiff, HMf  Sufficient.    Buckfiuuierv,  McElroy 557 

4.  Allegations,  though  informal  and  indefinitely  stated, 
J3W(2,  Good  after  decree.    Fofwers  v.  Powers 529 

6.    In  action  9«ta  time^     FrUsi  v.  Qroenicklaua 413 

6.  On  appeal  bond,  setting  out  copy  of  bond,  copy  of  final 
judgment  rendered  against  appellant,  and  of  the  officer's 
return  upon  an  execution  thereon,  Edd^  Sufficient.  FtaU 
V.  Smith i 48 
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Pleading. 

1.  Allegation  that  i^arties  are  wholesale  dealers,  etc,  and 
their  place  of  bosiness  is  Linooln,  Nebraska,  etc,  HM,  SafS.- 
cient  under  sec  34  Civil  Ck)dc    Jansen  v,  Mundt 320 

2.  Words  not  necessary  as  a  fonndation  of  proper  evidence 
may  be  stricken  oat  on  motion  at  any  time  before  trial; 
dUter,  where  snch  words  are  necessary  as  a  fonndation  for 
snch  testimony.    Halev.Wigton 63 

3.  Failnre  to  entitle  papers  in  a  canse,  or  to  properly  en- 
title them,  if  it  is  apparent  to  what  case  they  relate,  is 
not  sufficient  to  justify  the  court  in  dismissing  the  action. 
Jansen  v.  Mundt 390 

4.  Filing  of  a  demurrer  is  a  waiver  of  the  right  to  file  a  mo- 
tion for  an  order  reuuiring  the  pleader  to  make  the  allega- 
tions of  his  pleading  more  definite  and  certain.  Fritz  v. 
Qro8nicklau8 413 

6.  May  be  amended  after  evidence  is  introduced  and  before 
case  is  submitted  to  jury.     Brown  v,  Rogers  <S:  Bro 547 

6.  Where  amended  pleading  is  necessary  court  should  per- 
mit it  to  be  filed  at  any  time  before  or  after  trial;  dlUer^ 
where  such  amended  pleading  is  not  necessary  to  the  ad- 
mission of  material  testimony.    Hale  v.  WigUm 83 

Pledges. 

Employment  of  agent  to  foreclose  mortgage  on  chattels  does 
not  of  itself  amount  to  a  pledge  of  said  chfittels  to  the 
agent  for  his  pay  for  the  keeping  thereof  pending  fere- 
closure,  nor  give  him  a  lien  thereon.    Hale  v.  WiffUm, 83 

Power  of  Attorney. 

In  case  stated,  Hdd,  Sufficient  authority  for  the  execution 
of  the  deed  set  out  in  the  opinion.    Alexander  v,  Cfoodwin.  216 

Practice  in  Supreme  Court.    See  Goubiv-Supbbbcb. 

Presumptions.    See  Etidbnob. 

Principal  and  Agent. 

1.  Principal  barred  by  acts  of  agent.  CodkUjf  v.  ChrUtU  4t 
Son 609 

2.  Knowledge  of  agent  is  knowledge  of  the  principal. 
First  National  Bank  V,  Eriekson 580 

3.  Principal  bound  by  acts  of  agent  within  the  scope  of  his 
apparent  authorily.     WUeon  v.  Beardsley 449 

4.  A  principal  authorized  his  agent  to  draw  on  him  for  $75; 
agent  placed  a  figure  ''1 "  before  figures  "75  "  and  drew 
draft  on  principal  for  |175.  The  draft  having  been  pro- 
tested for  non-acceptance  and  paid  by  the  endorsee,  Hdd^ 
That  he  could  recover  against  principal  to  the  extent  of 
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the  authority  af  his  agent  to  draw  on  him.     WUaon  v. 

Bearddey 449 

6w  An  agent  who  purchases  property  without  discloeing  the 
name  of  his  principal  is  personally  liahle.  Bridges  dt  Whits 

V.  BidweU 186 

Prinoipal  and  Surety. 

Sureties  on  recognizance  liable  strieii  jurus.  Dickenson  v.  Stats    73  - 
Bailroads. 

1.  Condemnation  of  property  for  right  of  way  upon  which 
there  is  a  mortgage;  company  failing  to  notify  mortgagee. 
Sdd,  Liable  upon  foreclosure  of  mortgage,  although  it  had 
paid  condemnation  money  to  mortgagor.  Dodgs  v.  Omaha 
dtS,  W.E.  Co 276 

2.  Ck>ndemnation  money  found  due  owner  of  land  should 
be  applied  first,  to  the  payment  of  amount  due  upon  the 
mortgage,  and  the  remainder  to  the  holder  of.  the  legal 
title.    Dodge  V.  Omah^AS.  W.  R,  Co 276 

3.  Appeal  from  assessment  of  damages  for  right  of  way  per- 
fected by  filing  transcript  of  county  judge  in  district  court 
within  sixty  days.     Oiffordv.  B.  V.  AK,  B.  B.  Co 538 

4.  Transcript  not  filed  nor  sufficient  cause  shown  for  fil- 
ing to  file,  appeal  dismissed.    Id 638 

Beal  Estate. 

1.  Mere  power  to  convey  not  regarded  in  law  as  a  contract; 
not  necessary  that  the  donee  of  the  power  should  be  capable 

of  contracting.     Bridges  A  White  v,  BidweU 185 

2.  Holder  of  title  of  unoccupied  land  presumed  to  be  in  pos- 
session; land  proved  to  be  partly  cultivated  will  not  be  pre- 
sumed to  be  unoccupied.    Beal  v.  SoUister, 112 

3.  Alleged  sale,  Bdd^  Yoid  under  the  statute  of  frauds. 
BarUm  v.  Patrick 654 

4.  Claim  of  title  by  sheriff's  deed,  Heldf  Not  sustained  in 
case  stated.    Kingman  dt  BaUard  v.  ApplegeL 606 

6.  The  mere  fact  of  the  possession  of  a  sheriff's  deed  cannot 
be  conclusive  of  its  delivery,  and  of  title  to  property  therein 
mentioned.     Kingman  dt  Ballard  v.  Appleget 605 

6.  A  purchaser  of  real  estate,  with  notice  of  a  prior  contract 
to  convey  the  same  to  a  third  party,  takes  estate  incumbered 
with  the  equitable  right  of  the  original  contractor  to  a  com- 
pletion of  his  bargain.     Whitehom  v.  Oram 392 

7.  Power  of  attorney  in  case  stated,  Heldf  Sufficient  author- 
ity for  the  execution  of  the  deed  set  out  in  the  opinion. 
Alexander  v.  Goodwin, 216 

Beoognisanoe. 

1.  Sureties  liable  strieU  jurus,  Dickenson  v.  Stats 72 

2.  Taken  before  an  officer  or  person  or  in  any  manner  un- 
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authorised  hy  law,  HM^  Yoid  asa  oommon  lawobligatkm. 
Dickenmm  v.  Stale, 72 

Beferee.  - 

Where  part^  desires  a  referee  to  find  additional  fiusts,  he 
should  file  a  motion  for  a  farther  report.  8UUe^  ex  reL 
Wdwter,  v.  Lanauter  Qmnip 419 

Bemedies. 

Where  statute  confers  a  right  and  prescribes  adequate  means 
of  protecting  it,  proprietor  of  right  is  confined  to  statu- 
tory remedy.    8wifl  V,  Deweif 107 

Bepleyin. 

1.  Defense  founded  upon  alleged  conspiracy  between  agent 
and  mortgagor  under  whom  plaintiff  claimed;  eyidenoe; 
cross-examination  under  facte  stated.    Kof  v.  NoU,, 380 

2.  Evidence  offered  by  plaintiff  to  prove  that  at  the  sale  of 
propertyreplevied,  on  foreclosure  of  the  mortgage,  he  used 
diligence  to  procure  bidders  from  abroad,  and  to  sell  prop- 
erty at  the  best  price,  Hdd^  Inadmissible.    Kay  v.  NoU. ...  380 

8.  There  being  no  evidence  of  a  fraudulent  intent  on  the  part 
of  the  mortgagor,  under  which  plaintiff  claimed  goods  in 
question,  Seld,  Error  on  the  part  of  the  court  to  change  in- 
structions offered  by  plaintiff  in  the  case.    Kay  v.  ifo2Z....«  380 

4.  Only  necessary  to  allege  that  property  is  wrongfully  de- 
tained by  defendant;  that  it  was  not  taken  in  execution,  etc 
SaUv.  WiffUm,. 83 

6.  In  an  action  of  replevin  by  a  mortgagee  of  chattels  against 
attachment  creditors  of  mortgagor,  judgment  in  favor  of 
said  attachment  creditors  for  the  value  of  the  articles  re- 
plevied in  excess  of  claims  of  mortgagee  was  reversed. 
Blw  Valley  Bankv.  Bane  A  Co 294 

7.  Right  of  plaintiff  to  immediate  possession  of  chattels,  and 
their  wrongful  detention  by  the  defendant,  constitute  the 
gist  of  the  action;  pleadings,  evidence,  and  judgment  should 

be  confined  to  these  points.     Blve  Valley  Bank  v.  Bane  4t  Co.  294 

7.  Under  general  denial,  defendant  may  give  evidence  of 
special  matter  as  defense.    Blue  Valley  Bank  v.  Bane  <t  Co.  294 

8.  Before  j  ustice  of  peace ;  change  of  venue  denied,  trial  had , 
and  judgment  rendered,  Beld^  That  appeal  will  lie.  Wag- 
ner v.  Even. .*. 183 

9.  Measure  of  damages  in  case  a  return  cannot  be  had,  is 
value  of  property  at  time  it  is  taken,  with  interest  thereon. 
Dodge  V,  RunneUf  Zii,    Bale  v.  Wigton, 83 

10.  Hors^     Sale  v.  Wigton 83 

11.  Stock  of  gpods.    Deitrich  V.  HtUekinaon 52 

12.  Animals.    Dodge  v,  Bunele 33 

18.    Wheat.     Somborgerv.Berggren. 399 
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Bes  Ac^udioata. 

Bule  laid  dpwn  in  Hiatt  y.  Brooks,  17  Neb.,  633,  has  no 
reference  to  decisions  on  qnestions  of  foct  solely  where  the 
evidence  upon  the  second  trial  is  materially  different  from 
that  on  the  first.    Lane  v.  Siarkey 586 

Revivor. 

Upon  application  to  reyive  dormant  judgment  where  jndg- 
ment  debtor  alleges  payment  and  satisfaction,  harden  of 
proof  is  on  plaintiff  to  show  that  judgment  is  nnsatisfied. 
Oarri9on  V.  AuUman  dt  Co 311 

Boads.' 

1 .  Establishment ;  mandamns  lies  to  compel  action  by  county 
board.     Throckmartm  v.  State 647 

2.  Mandamus  does  not  lie  to  cause  section  line  to  be  opened 
and  worked  as  a  public  road,  unless  county  board  have  de- 
cided that  public  good  requires  such  opening.    ThrockmoT' 

Urn  «.  State 647 

Sale. 

1.  Mere  absence  from  the  place  of  sale  will  not  estop  the  ab- 
sent party  from  denying  its  legality.    Hale  v.  Wigton 83 

2.  Of  chattel  with  leave  to  test  the  same  by  using  it  for  one 
day,  Heldy  That  the  word  "day ''  is  to  be  understood  with 
reference  to  usage.    FuUer  dt  Johnson  v.  Sehroeder 631 

School  Lands. 

1.  Contract  for  sale  of;  failure  to  pay  interest;  notice  of  de- 
linquency published  in  newspapers,  Heidj  Sufficient,  the 
pnrchaser  being  a  non-resident.    BicJMrdson  v.  Pratt 196 

2.  Failure  to  pay  interest  within  the  tim^  required  by  statu te 
after  notice  of  delinquency,  will  bar  rights  of  the  party.  Id.  196 

Set  Off. 

Cannot  be  set  up  in  action  of  replevin.  Blue  Valley  Bank 
V.  Banedt  Co 294 

Specific  Ferfonnance. 

On  facts  stated,  Held,  That  appellant  had  no  contract  for 
the  purchase  of  the  real  estate  in  controversy.  Whitehom 
V.  Crang. 392 

Statutes. 

1.  In  amending  statute,  it  may  be  designated  by  its  title  or 
chapter  in  Compiled  Statutes.  SUUe,  ex  reL  Seldon,  v,  Berka,,  376 

2.  General  rule  of  construction.     Cheney,  v.  Woodr%iff. 124 

State,  ex  ret,  Thomas  v.  MeCuteheon 304 

Statutes  Cited  and  Construed. 
Laws,  1877. 

Homestead,  sec.  3,  p.  34.    8w\ft  v.  Dewep 108 

,  sec.  14.    Id 110 
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Laws,  1879. 
Elections,  p.  240.    Siaiev.  Berka 377 

Laws,  1883. 
Beftmding  bonds,  p.  194.    State  v.  WUkinaon 818 

Laws,  1886. 

Elections,  p.  349.    BtiOev.  Berka 376 

Qekbbal  Statutib,  1873. 

Bevenne,  sec  7,  p.  936.    Alexander  v.  Ooodwin 222 

School  lands,  sees.  16, 17,  p.  944.    Biehardean  v,  PraU 200 

Compiled  Statute& 
Animals;  lien  for  care  of,  sec.  28,  ch.  4.    Sale  v.  WigUm .....    91 

Assignments,  ch.  6.     Bonnav,  Carter 677 

Bonds,  cb.  9.    StaUv.  WUHiuon 611,  618 

,  8e&  12,  ch.  10.    State  v.  Dodge  Coujdy 606 

Cities  of  second  class,  ch.  14,  art  IL    SUOe  v'  WhUe 38 

,  sec.  69,  chap.  14.     Staie  v.  Babcoek^ 627,  628 

,  sees.  76,  162,  ch.  14.     Whedock  v,  MeDwodl 160 

,  sec  77,  ch.  14.    Ndfraeka-  CUy  v.  Baihbone 292 

,  sec  9,  ch.  14,  art  II.    Siatev.  Emery 302 

,  sees.  22, 23,  ch.  14.    Staiev.  MeOutehetm^ 306 

Compiled  Statates,  ch.  96,  art.  II.    Staie  v.  Berka 377 

Counties,  sec.  60,  ch.  18.    State  v.  Emery 302 

Courts— connty,  sec.  16,  ch.  20.     Whitaey  v.  Davis. 606 

Decedents,  sec  47,  ch.  23.    Statev.  Dodge  County 602 

Divorce,  sec  7,  ch.  26.    Bowers  v.  Powers 637 

Dogs,  damages  by,  sec  16,  ch.  4.     Cook  v.  Fiekrd 447 

Dower,  sees.  1,  8,  10,  ch.  23.    Burstev.  Sotaling. 181 

Elections,  sec.  7,  chJ  26.     Statev,  Berka. .« 376 

Frauds,  sec  11,  ch.  32.     Bnllis  «.  Drake. 171 

,  sees.  11, 16, 16.  ch.  32.     Cool  v.  Boehe,  HaU  dk  Bay...  666 

,  sec  24,  ch.  32.     Barton  v.  Patrick 657 

,  sec.  5,  ch.  32.     BarUm  v.  Patrick 662 

Homestead,  ch.  36.    I^oift  v.  Dewey 109 

Liquors,  sec  3,  4,  ch.  60.     StaUv.  Websr.. 469 

, ,  Steinkraus  v.  HwrlheH 620,  521 

,  sec  15,  ch.  50.     Buekmaster  v.  MeEhroy 660 

,-8ec.  17.     Buckmaster  V.  McElroy 663 

Married  women,  sec.  4,  chap.  63.     OiUespiev.  Smith 467 

Partnership,  sees.  27-29,  ch.  66.    Shriverv,  McCloud 479 

Bailroads,  sec.  97,  ch,  16.     Qifford  v.  B.  V.  dt  K.  B.  B.  Co....  640 

,  sec  16,  ch.  96.     Dodge  v.  0.  A  S.  W.  B.  B 281 

Beads,  sec  4,  ch.  78.     Throckmorton  v.  Staie 662 

,  sec  46.     Throckmorton  v  State 663 

Bsrenne,  sees.  62, 64, 66,  60, 70,  ch.  77.    Statev. Dodge OmaUy 

699,603 
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Beyoiiie,  mo.  131,  ch.  77.    Lammen  «.  Oomtioek. 846 

,  860.  131,  ch.  77.    BoberUv,  Adam$  Oouni^ 411 

,  aeo.  133,  ch.  77.    Price  v.  Lancaater  Cdwity.. 269 

,c1l81.    Bichardttmv.  Woodrvff. 187 

Township  organization,  ch.  18,  art  lY.    BlaU  v.  Kinser 176 

,  sec.  4,  ch,  18,  art.  IV.     8taU  v.  Emery 303 

Wills;  prohatoyseo.  141,  oh.  23.    Kirk  v.  Bofeiinff 263 

CiyiL  Code. 

Abstracts,  sec  686.    Alexander  v.  Brtain 205 

Appeals,  sec  676.     Homv,  Miller 101 

Assignment)  sec  31.    FiretNoHondl  Bank  v,  Erickaon 686 

Attachment,  sec  198.     WaUcerv,  Hoffertp 486 

,  sec.  206.     WhUdey  v.  Davie 506 

Bail,  sec.  164.     Wkiteleyv,  Davie 606 

Bill  of  exceptions,  sec.  311.    Nycev.  Sheffer, 508 

Oode,  sec  1.    Fritz  v.  Groenicklaue^ 415 

Depositions,  sec  378,  380.     Britton  v.  Berry 328,  329 

Evidence,  sec.  418.    Staiev.  Bobinmm, 97 

Judgment^  sees.  428,  443,  447.    Horn  v.  Miller 100 

Juries,  sec  666.     Marion  v.  State. 238 

Limitations,  sec  6.     Cheney  v.  Woodruff 127 

— , ,  Cheney  V.  Jansen 132 

, ,  O^Brienv.  Oaalin 353 

,  sees.  11,  16.     Amett  v.  Zinn 693 

• ^  sec  22.    Amett  v.  Zinn 594 

Mortgage,  sec.  P53.     Dodger.  0.  <& S.  W.  R.  B 283 

New  trial,  sec  314.     B%dlis  v.  Drake 172 

Opening  j adgment,  sec.  82.     Merriam  v.  Gordon 407 

Partie6,sec.  45.     Dodgev.  0.  dt  8.  W.  R,  R 280 

Parties,  sec  41.    Blue  Valley  Bank  v.  Bane  <t  Co 298 

Partition,  sec  802.     Eurate  v.  Hotaling 181 

Partition,  sees.  802,  811.     McCormick  v.  Paddock 491 

Partnership,  sec.  24.     Janaen  <&  Co.  v.  Mundt 323 

Beplevin,  sec  181.    Halev.Wigton 90 

,  sec  182.     Blue  Valley  Bank  v.  BanaSt  Co 298 

. ,  sees.  190,  191.     Blue  Valley  Bank  r.  Bane  dt  Co 298 

,  sec.  192.     Blue  Valley  Bank  v.  Bane  dt  Co 300 

Service  by  pablication,  sees.  77, 78.     McCormick  v.  Paddock...  489 

,  sec.  79.     McCormick  v.  Paddock 491 

,  sees.  51,  77.     McCormick  v.  Paddock 491 

Trial  docket,  sec  321.     Horn  v.  Miller 103 

CBiMiyAL  Code. 

Costs,  sec  287.    State  v.  MeCuicheon 305 

Existing  laws,  sec  255.    Marion  v.  Slate 248 

Forgery,  sec.  146.    Smith  v,  SiaU 287 

45 
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JarozSy  sec.  468.    Marion  v.  State 237 

New  trial,  sec  490.     BtiOis  v.  Drake 172 

ProeecntioDS,  ch.  LIV.     Parks  v.  Siate 616 

Beoognizance,  sees.  430-2.    Diekenmm  v.  Stale 76, 76 

Summons. 

1.  Service  by  publication;  safficiency  of  affidavit  McOor- 
mickv.  Paddock 486 

2.  If  published  notice  ia  so  specific  as  to  advise  defendants 
of  their  interest  sought  to  be  affected  by  the  proceeding, 

it  is  sufficient.     McCormiek  v.  Paddock 486 

Taxes. 

1.  In  case  stated,  Heldt  That  railroad  company  having  earned 
land  by  the  completion  and  acceptance  of  the  road,  was  the 
equitable  owner  thereof,  and  the  same  was  taxable.  Price 

V.  Lancaster  County 262 

2.  Equalization;  increased  assessment  unauthorized,  unless 
written  complaint  be  first  made.  State^exrd,  Qoff^v,  Dodge 
Ckmntiy 696 

3.  In  reviewing  assessment  of  an  individual,  board  has 
Judicial  power.    Id 696 

4.  Mandamus  lies  to  compel  board  to  correct  its  record.  Id,  606 
6.     Quit  claim  deed  from  purchaser  at  tax  sale  will  vest  in 

the  grantee  all  rights  of  the  grantor,  and  the  taxes  paid 
at  such  sale,  and  taxes  subsequently  assessed,  and  right 
to  reclaim  the  same  upon  failure  of  tax  title.  Alea^inder 
V,  Qoodwin .* 216 

6.  Where  treasurer  sells  land  for  taxes  which  are  not  tax- 
able, and  upon  which  no  lax  is  due,  the  county  is  to  hold 
purchaser  harmless  by  paying  the  amount  of  principal, 
interest,  and  costs.     RdberU  v.  Adams  County 409 

7.  Tax  purchaser  required  to  give  notice  to  owner  in  all 
cases  where  it  is  sought  to  obtain  tax  deed,  but  such  no- 
tice is  not  necessary  before  bringing  suit  to  enforce  tax 
lien.    Lammersv.  Comstock 341 

8.  Failure  to  serve  notice  may  require  plaintiff  to  pay  costs 
where  owner  tenders  amount  due  at  time  suit  is  brought. 
Lammers  v.  Comstock 341 

9.  Upon  foreclosure  of  tax  lien,  holder  of  lien  entitled  to 
interest  at  one  per  cent  per  month.    Alexander  v,  Goodwin.  216 

Tenant  in  Common.    See  PABTirroy. 

Can  only  recover  in  ejectment  to  the  extent  of  his  titJe. 
Kirk  V.  Bowling 260 

Township  Organization. 

1.  Adoption  of  in  Richardson  county.  State,  ex  rd.  Osgood^ 
V.  Kinzer;  State,  ex  rd.  Lichtyv,  Musselmam 174 
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2.  Election  to  discontinne  of  no  avail  nnless  authorized  bj 
statute.  Siai,  ex  ret.  Osgood,  v.  Kinser;  Slate,  ex  rel,  Liehty, 
V,  Musselman 174 

8.  Township  organization  adopted,  board  of  commissioners 
continue  to  act  until  board  of  supervisors  has  met  and  organ- 
ized. State,  ex  rel.  Osgood,  v.  Kimer;  State,  ex  reL  Liehty,  v, 
Musselman 174 

Trial. 

1.  In  cases  tried  to  court  without  jury  no  question  of  error 
upon  the  admission  of  evidence  can  arise.     Cheney  v.  DuU" 

lap 266 

2.  Upon  the  evidence,  Beld,  Error  on  the  part  of  the  court 
to  submit  to  jury  the  question  whether  "  the  mortgage  of 
plaintiff  is  fraudulent  and  void  as  against  defendant." 
Kayv.  Noll 380 

3.  Where  plaintiff  establishes  his  case  prima  facie  by  parol 
evidence,  none  of  such  testimony  being  contradicted,  and 
defendant  proves  by  record  evidence  such  facto  as  estab- 
a  complete  defense,  the  evidence  taken  together  will  not 
sustain  a  finding  for  plaintiff.    Dickenson  v.  State 72 

4.  Credibility  of  witnesses  must  be  submitted  to  jury. 
Heldtv.  State  492 

5.  Credibility  of  witness  obtaining  alleged  confession  from 
a  prisoner  is  for  the  jury,  who  should  be  specially  in- 
structed on  that  i)Oint.     Heldt  v.  State 492 

6.  Questions  of  fact  are  for  the  jury,  and  a  verdict  or  find- 
ing by  them  where  the  testimony  is  conflicting,  will  not 

be  reversed.     Nyeev.  Shaffer .-. 607 

7.  Whether  warranty  was  given  and  received  is  one  of  fact 

for  the  j  u  ry      First  National  Bank  v.  Erickson 680 

8.  Jury  are  sole  judges  of  credibility  of  witnesses  and 
weight  of  evidence.     City  of  Lincoln  v.  Holmes . . . . ^ 39 

9.  Question  of  the  delivery  of  a  deed  is  one  for  jury.  King- 
man <fr  Ballard  V.  Appleget 605 

10.  All  questions  of  fact  at  issue  and  material  to  the  case 
should  be  submitted  to  jury.     Deitrich  v,  Hutchinson 62 

11.  Court  should  not  direct  jury  where  there  are  questions 

of  fact  to  submit  to  j  ury .     Deitrich  v,  Hutchinson 52 

12.  Whether  city  was  negligent  in  not  removing  obstruc- 
tions is  question  for  jury.     Nebraska  City  v.  Eathbone 288 

14.  Question  of  contributory  negligence  is  one  of  fact  for 
the  jury.     City  of  Platismouih  v.  Milehell 228 

14.  Misconduct  of  attorney  in  argument;  should  be  except- 
ed to  in  order  to  obtain  a  review  thereof  in  supreme  court. 
BuUis  V.  Drake 167 

15.  Contradictory  statemento  of  witness;  if  no  objeetion 
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made,  jury  may  oonsider  same,  and  if  safficient  boae  their 
yerdict  thereoxu     Cool  v.  BoehCy  &aU  <§  Ray 550 

16.  Evidenoe  of  the  value  of  property;  verdict  adopting 
snch  valuation  will  not  be  molested  aa  not  supported  by 
snffident  evidence,  if  no  other  testimony  of  valae  is  given. 
Western  Ins,  O).  v,  Putnam 331 

17.  Irrelevant  testimony  allowed  over  defendants  objection 
which  has  a  tendency  to  mislead  jary  is  a  good  gronnd  for 

a  new  trial.     Simpson  v.  ArvMirong *. 512 

18.  Motion  for  new  trial  must  be  made  in  district  court. 
Joiner  V.  Van  AUtyne 578 

19.  Motion  for  new  trial  must  be  made  in  the  terms  sub- 
stantially in  which  it  may  be  allowed.     Beat  v,  Hollister..,  112 

20.  Motion  for  new  trial  is  addressed  to  the  sound  discre- 
tion of  the  court.     Sang  v.  Beers 385 

21.  On  motion  to  set  aside  verdict  in  ^hich  questions  of  fact 
are  involved,  trial  court  becomes  the  judge  of  such  ques- 
tions of  fact  and  its  decision  thereon  is  final,  unless  clearly 
and  manifestly  vnrong.     Sang  v.  Beers 365 

22«  Taking  stay  of  execution  is  a  waiver  of  the  right  to  ap- 
ply for  a  new  trial.     Banks  v,  Hitchcock 315 

23.  New  trial  not  authorized  by  law  on  account  of  miscon- 
duct of  attorney  of  prevailing  party.     BuUis  v.  Drake 187 

Trusts. 

1.  Lands  conveyed  by  warranty  deed  not  subject  to  secret 
trust  in  favor  of  grantor.     O^ Brian  v.  Gaslin 347 

2.  Conveyance  by  father  to  son  in  case  stated,  Held,  That 
son  held  the  property  as  a  mere  trustee  and  could  not 
plead  his  minority  to  defeat  a  mortgage  given  upon  it. 
Bridges  A  White  v,  BidweU 185 

Usage. 

Evidence  of  in  case  stated.  FuUer«&  Johnson  v,  Schroeder.,^,.,  831 

Usury- 

Bona  fide  purchaser  for  value  before  maturity  and  with- 
out notice  takes  note  free  from  defense  of  usury.  Qieney 
V,  Jansen 15i8 

Vendor  and  Vendee. 

1.  On  facts  stated,  Heid^  That  appellant  had  no  contract  for 
the  purchase  of  the  real  estate  in  controversy.    WhUehom 

V.  Cram 392 

2.  At  the  time  of  the  attempted  purchase  appellant  had 
notice  of  the  prior  sale  to  a  third  party,  and  could  acquire 
no  title  as  against  such  party  where  the  sale  was  bona  fide. 
Whitehom  v.  Crane 392 

3.  A  purchaser  with  notice  is  liable  to  the  same  equity  and 
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is  bound  to  do  that  which  the  penon  he  represents  conld 
he  required  to  do  bnt  for  the  conyejanoe.    WhUehom  o. 

OranM 392 

Verdict. 

1.  Set  arideonly  where  dearly  and  manifestly  wrong.  Lane 
V.  Starkey 586 

d.  In  action  to  recover  damages  for  injuries  to  person  set 
aside  on  the  ground  of  newly  discovered  evidence.  CUy 
of  Lincoln  V.  Holmes 39 

8.  Where  verdict  is  the  only  one  that  should  have  been  re- 
turned under  the  evidence  it  will  not  be  set  aside  even 
though  the  court  may  have  given  an  instruction  upon  a 
matter  not  iif  issue  in  the  pass.    Knowlton  v.  Mandeville,.,    69 

4.  Evidence  of  value  of  property;  verdict  adopting  such 
valuation  will  not  be  molested  as  not  supported  by  suffi- 
cient evidence  if  no  other  testimony  of  value  is  given. 
Weetem  Ina,  Co,  v.  Putnam 331 

6.  Where  distinct  offenses  are  charged  in  separate  counts'of 
indictment,  Jury  must  either  return  a  general  verdict  of 
"  not  gqilty  "  or  respond  to  each  charge  in  their  finding. 
Caeey  v.  State  138 

6.    Verdict  finding  defendant  "guilty  of  murder,' '  Held, 

Sufficient.    Marion  v.  State 233 

Waiver. 

1.  Filing  of  a  demurrer  is  a  waiver  of  the  right  to  file  a 
motion  for  an  order  requiring  the  pleader  to  make  the 
allegations  of  his  pleading  more  definite  and  certain. 
Fritz  V,  CfroenieklauB , 413 

2.  Of  terms  of  policy  by  insurance  company  in  case  stated. 
Western  Ins.  Co,  v,  Putnam 331 

Warranty. 

1.  Relied  on  as  a  defense  sued  upon;  testimony  of  defendant 
that  warranty  was  delivered  to  and  received  and  relied 
upon  by  him  as  such,  ffeld,  Sufficient  j>rtma/aete  to  permit 
introduction  of  instrument  in  evidence.  First  National 
Bankv,  Erickson 680 

2.  Wairranty  with  name  of  warrantor  printed  thereon;  de- 
livery by  agent,  Held,  Qoodj  even  thongh  there  are  condi- 
tions printed,  that  such  warranty  should  be  void,  unless 
countosigned  by  an  agent,  and  no  agent  has  countersigned 

it     First  National  Bank  v.  Erickson 680 

3.  Evidence,  Meld,  Sufficient  to  show  breach  and  waiver  of 
right  to  return  of  property  within  specified  time  in  case  it 
did  not  give  satisfaction.     First  National  Bank  v,  Erickson^  680 

4.  Of  harvester:  evidence  held  to  sustain  warranty.  Bart" 
Ungv,  Behrends 211 
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5.  Failnre  of  machine  warranted  to  give  satiafaetioii  to  the 
defendant  will  not  relieye  him  from  liability,  bat  defend- 
ant must  show  that  machine  was  a  failure,  that  it  did  not 
do  good  work,  that  he  notified  plaintiff  of  the  fact,  and  re- 
turned or  offered  to  retnm  the  machine.  Barttingv.  Behrends  311 

6.  Measnre  of  damages  is  difference  in  value  of  property 
sold  in  the  condition  it  actually  was  at  the  time  of  sale,  and 
the  value  thereof  as  warranted.     Brovm  v.  Eogers  A  Bro..,  547 

7.  Defendant  relying  upon  warranty  and  breach  thereof, 
burden  of  proof  is  upon  him.     Brovm  v.  Rogen  &  Bro 547 

8.  Sale  of  machine;  general  rules  governing  purchaser  and 
seller.     Fuller  &  Johnson  v.  Schroeder..,.. 631 

9.  Evidence;  instmctions  in  case  stated.  Knowlton  v.  Mande- 
vtile 5» 

10.  Sale  of  machine  with  warranty;  return  of  machine,  if 
properly  made,  is  a  sufficient  demand  for  the  notes  given 

in  payment  thereof.    Fuller  dt  Johnaon  v,  Schroeder 631 

WUls. 

Order  of  the  court  set  forth,  Sdd,  Sufficient  in  a  collateral 
proceeding  for  probate  of  the  will  in  question.  Kirk  «. 
Bowling 260 

Witnesses. 

1.  A  party  who,  on  cross-examination  asks  witness  an  im- 
material question,  is  concluded  by  his  answer,  and  cannot 
call  another  witness  to  impeach  him.-   Sang  v.  Beers^ 965 

2.  Examination  and  cross-examination  as  to  conduct  and 
presence  of  the  accused  during  and  after  the  tiine  of  the 
alleged  commission  of  the  crime.     Mwion  v.  State^ 233 

3.  Where  it  is  sought  to  impeach  witness  by  showing  his 
bad  reputation  for  truth  and  veracity,  the  inquiry  as  to 
such  reputation  must  be  limited  to  the  community  in  which 
the  vfitnesB  resides  or  has  recently  resided.    Marum  v.  8CaU  233 
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